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THE FUTURE OF HEALTH CARE IN AMERICA

TUESDAY, JIUNE 14, 1988

CONGRESS OF THE UNITED STATES,
SUBCOMMITTE ON EDUCATION AND HEALTH

OF THE JOINT ECONOMIC COMMITTEE,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2359, Rayburn House Office Building, Hon. James H. Scheuer
(chairman of the subcommittee) presiding.

Present: Representatives Scheuer and Fish; and Senator Wilson.
Also present: Judith Davison, executive director; Robert Tos-

terud, minority assistant director; and David Podoff and Dayna
Hutchings, professional staff members.

OPENING STATEMENT OF REPRESENTATIVE SCHEUER,
CHAIRMAN

Representative ScHEUER. Good morning. The hearings on "The
Future of Health Care in America" resume today as we turn our
attention in the 6th day of this series to: "The Health Care Needs
of the Elderly." Of course, it is a truism that the importance of this
topic cannot be overestimated. You see this question referred to on
the front page of the papers almost every day. Congress itself is
now grappling with the enormous challenge of how to meet the
health care needs of a population that is growing exponentially in
its aging ranks.

The elderly constitute about 11 percent of our population. By the
middle of the next century this percentage will go up to about 22
percent-doubling by the year 2050. Per capita personal health
care expenditures for persons over 65 are four times the health
care expenditures for persons under 65.

So we are faced with major problems, and I hope-I am confi-
dent-that the witnesses will shed light on how we can come to
grips both with the mission of supplying quality health care for the
elderly as well as getting a handle on our per capita health-care
costs. As a percentage of GNP they are 50 percent more than the
average for the other OECD countries in Europe, Japan, Australia,
New Zealand, and Canada; with absolutely no indication that we
are getting anything more for the fact that we are spending 11/2
times what they are spending.

If our health-care costs continue to go up at the rate that they
are now going up, including costs of providing health care to senior
citizens, we will hit 15 percent of GNP by the end of the century.
About one-fifth of the per capita cost of health care for the elderly
is nursing home care.

(1)
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So we have to figure out how we can finance it. What part of the
health costs for the elderly do we leave for the individual to fi-
nance, how much to society to finance?

We must increase the efficiency of our health-care delivery
system, which was the subject of our first day of hearings. Joe Cali-
fano testified that we could save about $125 billion a year in un-
necessary duplicative, overlapping, and ill-coordinated programs
without affecting quality at all.

One area in which we are hopeful to make advances, both in
quality of care and in costs of care is empowering health-care con-
sumers, including the elderly, with far more knowledge about the
health-care providers who are available to them. This will enable
consumers to make better choices as between doctors and as be-
tween hospitals, so that they can avoid the ones that might jeop-
ardize their health, based on the proven record, and select ones,
which would include the overwhelming majority of health-care pro-
viders, who provide responsible quality health care.

Another area where we have begun to make inroads on health
care problems is the Medicare Catastrophic Coverage Act of 1988,
recently passed overwhelmingly by both Houses of Congress. The
bill will make health care more affordable for senior citizens, and
it is expected that the President will receive this legislation some-
time this week and sign it in the latter part of the week.

Last week I held a hearing in New York, before the House Sub-
committee on Natural Resources, Agriculture Research and Envi-
ronment, which I chair, of the House Committee on Science, Space,
and Technology. The hearing was held in conjunction with a report
issued by the Office of Technology Assessment entitled "The Qual-
ity of Medical Care: Information for Consumers." In effect, the
OTA told us, yes, consumers can make the health-care delivery
system more efficient, more cost effective and ensure a better qual-
ity of care for themselves if health-care consumers have knowl-
edge-knowledge-knowledge.

There is a luncheon going on at the Library of Congress today on
the subject that "Knowledge is Power." I think they are talking
about international economics, but it could as well be the subject of
a colloquium on health care for elderly people.

The OTA did say there were a number of indicators that could be
used legitimately if we spent some time and some research money
developing ways of making the data more accessible and more in-
telligible to the average health consumer. Such indicators include
the mortality tables that HCFA, the Health Care Financing Ad-
ministration is currently putting together, information on repeated
episodes of malpractice judgments, on censuring of doctors, on deli-
censing of doctors on a State basis, on hospitals with two or three
times the normal rate of nosocomial infections, that is, open wound
infections or other infections you pick up at the hospitals. Informa-
tion on hospitals that have a far higher rate of iatrogenicity, which
is a fancy way of saying physician error.

All of these things could be made available to health consumers
in a form that would be fair to the providers, informative to the
consumers and would help produce those market forces we hear all
about, informed market forces that would streamline the health-
care system.
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Well, today we resume the hearings of the subcommittee and
will continue to emphasize the challenge of trying to get a handle
on increasing health care costs while we strive to maintain and
even improve quality.

Because of scheduling difficulties, Senator D'Amato will be
unable to attend the hearing today. He has requested that his
opening statement be placed in the record, which I will do at this
point, without objection.

[The written opening statement of Senator D'Amato follows:]
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WRITTEN OPENING STATEMENT OF SENATOR DAMATO

MR. CHAIRtW'I, I AM P[EASED TO JOIN YOU THIS MORNING AS

THIS SUBCOf4MITTEE EXAMINES TWO VITAL ISSUES: THE HEALTH

STATUS AND LONG-TERM CARE NEEDS OF OUR NATION'S ELDERLY.

THE RECENT PASSAGE IN BOTH THE HOUSE AND THE SENATE OF

H. R. 2470, THE 'MEDICARE CATASTROPHIC COVERAGE ACT OF 1988,"

HAS HELPED TO FOCUS THE NATION'S ATTENTION ON THE RAPIDLY

GROWING HEALTH CARE NEEDS OF THE ELDERLY. WHILE THIS BILL

WAS DESIGNED PRIMARILY TO ADDRESS THE "CATASTROPHIC" COSTS OF

LENGTHY HOSPITALIZATIONS, IT ALSO ST IIMULATED A GREAT DEAL OF

DEBATE ON HOW BEST TO DEAL WITH THE QTHER CATASTROPHIC

EXPENSE FACING THE E DERLY: LONG-TERM CARE FOR THOSE WITH

CHRONIC ILLNESSES.

AS THE TESTIMONY OF OUR FIRST PANEL INDICATES, THE

PROVISION OF SUCH CARE WILL BECOME INCREASINGLY NECESSARY AS

OUR POPULATION AGES. ALREADY, PERSONS OVER 65 MAKE UP ABOUT

11 PERCENT OF THE U.S. POPULATION. BY THE YEAR 2030, THIS

FIGURE IS EXPECTED TO-RISE TO ABOUT 21 PERCENT. EVEN MORE

SIGNIFICANTLY, BETWEEN NOW AND THE YEAR 2030 THE PERCENTAGE

OF AMERICANS AGE 85 AND OLDER WILL NEARLY TRIPLE, FROM 1 TO

ALMOST 3 PERCENT OF THE POPULATION.
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THE GROWTH OF THE OVER-85 POPULATION, ESPECIALLY, IS

EXPECTED TO PLACE INCREASING DEMANDS ON OUR NATION'S HEALTH

CARE SYSTEM. ACCORDING TO DR. BRODY'S TESTIMONY, THE NUMBER

OF NURSING HOME RESIDENTS IN THIS COUNTRY WILL RISE FROM

ABOUT 1.4 MILLION CURRENTLY TO APPROXIMATELY 4 MILLION IN THE

YEAR 2030.

HOW IS OJR HEALTH CARE SYSTEM GOING TO MEET THE

INEVITABLE DEMAND FOR MORE LONG-TERM CARE SERVICES? CLEARLY,

AS MEMBERS OF OUR FIRST PANEL SUGGEST, WE NEED TO DEVELOP

EFFECTIVE STRATEGIES TO PREVENT SUCH COMMON, BUT

DEBILITATING, CHRONIC ILLNESSES AS ARTHRITIS, OSTEOPOROSIS,

AND DEMENTIA. IN ADDITION, WE MJST IDENTIFY WAYS TO HELP THE

ELDERLY TO REMAIN INDEPENDENT FOR AS LONG AS POSSIBLE, THUS

DELAYING OR ELIMINATING THE NEED FOR COSTLY LONG-TERM CARE.

ULTIMATELY, HOWEVER, IT WILL BE NECESSARY TO ENSURE THAT

A STRUCTURE IS IN PLACE EARLY TO MEET THE DEMANDS OF THE

MILLIONS OF ELDERLY AMERICANS WHO WILL REQUIRE LONG-TERM CARE

IN THE NEXT CENTURY. I LOOK FORWARD, THEREFORE, TO THE

COMM4ENTS OF OUR SECOND GROUP OF WITNESSES, WHO WILL ADDRESS

VARIOUS METHODS FOR FINANCING THIS CARE.

MR. CHAIRMAN, I COMNMEND YOU FOR CONVENING THIS HEARING

ON THE HEALTH OF OUR NATION'S ELDERLY, AND I HOPE THAT THE

TESTIMONY OF THIS AORNING'S WITNESSES WILL PROVIDE US WITH

NEW INSIGHTS INTO HOW .WE CAN BEST MEET THEIR LONG-TERM CARE

NEEDS.

THANK YOU, MR. CHAIRMAN.
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Representative ScHEuER. First, we will hear from Dr. Jacob
Brody, dean of the School of Public Health at the University of Illi-
nois at Chicago.

Dr. Brody suggests our goal must be the prevention of the need
for long-term care and postponement of its use, and we look for-
ward to hearing from you, Dr. Brody.

What I suggest is that you chat with us informally for 7 or 8
minutes. This goes for all the witnesses. Your prepared statements
will be printed in full in the record, and after all three of you have
had a chance to testify, I am sure we will have some questions for
you.

So it is a pleasure having all of you here this morning. Please
proceed, Dr. Brody.

STATEMENT OF JACOB A. BRODY, M.D., DEAN, SCHOOL OF
PUBLIC HEALTH, UNIVERSITY OF ILLINOIS AT CHICAGO

TRENDS IN HEALTH CARE

Dr. BRODY. Thank you very much. What I will touch upon is a
general overview of how, populationwise, we got here, how better
data would influence our ability to make better judgments and
some future methodology in the area of prevention and postpone-
ment.

The impressive thing this century or a way of looking upon what
has gone on is that in 1900, only a quarter of deaths occurred in
people 65 and over. Now three-quarters, 75 percent of all deaths
are occurring after age 65.

Representative ScHEuER. Or putting it the other way, whereas
three-quarters of deaths occurred in people 65 and under, now only
a quarter of deaths occur in this group. That's even a more dramat-
ic way of putting it.

Dr. BRODY. Exactly. The point I am trying to illustrate or empha-
size is that it is the last year or day of life in which we place our
major costs and energies. The last year is expensive. Now last
years of life aren't among children. They are among people 65 and
over; 20 percent of all deaths are occurring among people 80 and
over-30 percent, excuse me, 30 percent; 20 percent among people
85 and over. And probably in another 15 or 20 years, maybe 25
years, half of deaths will be occurring in people 80 and over.

That means that those are the ages they will be in contact with
this system-medicare, the health costs, the things that fiscally
and, of course, emotionally, worry.

So we are dealing with a new array of ages, and we already
know they have different disease situations, different social set-
tings, and the approaches will have to change to accommodate
that.

Thus a remarkable shift in the knowledge is needed from the
time when only 25 percent of deaths occurred in this age group at
the turn of the century to now 75 percent and rising.

During this century up to now death rates have been declining
pretty steadily, except for one remarkable episode right in the
middle of the century. Between 1950 and 1968, death rates stopped
declining. And unfortunately, these were years in which very im-
portant decisions were made, decisions modifying the original
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Social Security Act, and medicare and medicaid came in during a
period in which mortality was flat. Life expectancy was 68, and we
generally were comfortable with it.

In 1968, things changed. Probably the best explanation is that
there had been an accumulation-an increasing rate of heart
attack deaths that stopped somewhere in the sixties. Since that
time, the normal forces driving us, whatever they be, into longer
and longer life resumed their upward trend. Now during that
period 1950 to 1968 we should have been wise enough, had we been
following the right trends, had we been placing our emphasis on
the right studies to see that longevity steadily increasing and what
we were seeing was this rush or epidemic of heart attack deaths
competing with the increase, making it look flat. With better data
we could have set up our institutions like medicare and medicaid
to take care of the population once that sudden decline in death
rates recommenced which did happen with very little giving up of
smoking, a little jogging, a little less fat. In 1968, death rates really
started to go down and are continuing down.

And now we don't know how-as you said, the fastest growing
population is over 100. We don't know when that is going to stop.
But it is remarkable that only a few years ago this was a flat line.

At present, the emphasis is rapidly shifting in health care
toward the elderly, at age 65, which, as I mentioned, three-quarters
of our population are going to reach, the average life expectancy is
15 years, which brings one-half of them to 80. At 80, life expectan-
cy-or half the people will survive 6 more years. So we are, indeed,
dealing with an older population that is living longer.

I think we can safely say that right now people who are 80, 90,
or 100 in 1988, will live longer than the 80-, 90-, and 100-year-old's
in 1978. What we are doing is adding years at the end.

Representative ScHEuER. Excuse me. If I may interrupt for a
moment. We are very happy to have been joined by our distin-
guished colleague from New York, Representative Ham Fish, and I
am very happy that he came in on such a positive note. Thank you
for joining us, Ham.

Dr. BRODY. The accumulation then of the elderly is persisting,
numerically and in terms of percent of the total population. Now
this raises the central issue of an increasing life span, what is the
net gain in terms of active life expectancy or those years in which
you don't need any assistance, as opposed to comprised years? And
right now the data are a little discouraging. It looks somewhere in
the range of for every good year, by the definitions used, and we
may not be using the right definitions, for every good year we add,
we add about 3 comprised years, years in which some support is
necessary.

Representative SCHEUER. What kind of support are you speaking
of, Dr. Brody?

Dr. BRODY. Help in the activities of daily living, washing, bath-
ing, shopping, getting out of bed. The definition is rather precise. It
is when you begin to need someone else. And the something else
rapidly a social something else.

In 1985, there were 27.5 million people 65 and over or just under
12 percent of the population. By the year 2000, there will be 34 mil-
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lion or 15 percent of the population. In 2020, there will be 52 mil-
lion people over age 65. They will be 17 percent of the population.

We do a little better than the other developed countries in the
world, because we have the baby boom as a cushion. The baby
boom turns 65 in 2010.

NEED PREVENTIVE CARE

My final point that I am trying to emphasize is related to pre-
vention. The need for use of services, external services, nursing
homes, as an example, the ability to prevent their need exists. The
ability to postpone is a functional idea that we can direct effort to.
I used in the prepared statement an example, and I will finish with
that, of hip fracture. Hip fracture is related to a known aging proc-
ess, osteoporosis. It starts probably in late adolescence and contin-
ues right through life and on or around 40 or 50, we start seeing
hip fractures and the rate rises very rapidly with age. Half of the
hip fractures occur after age 79.

Now with the scenario that I presented, since we are pushing a
far greater percentage and number of people through age 79, we
will have more hip fractures. Now by postponing osteoporosis by 5
or 10 years, we can halve the rate of hip fractures, so that instead
of the median age being 79, it would be 84. Life expectancy is, say,
78-for women, 79-you will postpone the hip fracture until after
death. You, will not get the -hip fracture.

I think, as we concentrate on the various areas that are particu-
larly difficult in this aged population, we can develop postponing
techniques to prolong the good life and limit the needs for nursing
homes. Thank you.

[The prepared statement of Dr. Brody follows:]
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My name is Jacob A. Brody, M.D. I am Professor and Dean of the School of

Public Health at the University of Illinois at Chicago.

I am grateful for the opportunity to discuss population changes and the

critical need to monitor health and disease during this period of

extraordinary grc.th in the older segments of our population.

It is difficult to comprehend that in 1900, only 25% of people lived

beyond age 65 while by 1985, approximately 75% survived age 65 and more

than 30% lived to be 80 or more. Fully, 20. of our population dies after

age 85 and if present trends continue, within the next 25 years, half of

all deaths will occur after age 80. Most medical attention and costs are

expended during the last years of life. Thus, at the turn of the century,

our resources were devoted to illnesses in children and young adults.

Now, almost all our health care goes to people well over age 65.

Since 1900, death rates declined enormously (Figure 1). The downward

trend persisted from 1900 until about 1950 and then suddenly leveled off

for almost a quarter of a century. During those years, it wis assumed

that we had reached the maximum life expectancy of about 67 years, and

the formulation of many of our Social Security and Medicare policics

developed under his faulty assumption. If we had better data collection

systems and analyzing capacity during that period, we would have been

more cautious. We would have seen that life expectancy was increasing

steadily and that simultaneously heart attack deaths were increasin-

sharply .nd these two factors nullified each other producing what

appeared to be a horizontal line for the jears 1950 to 1968. In 1968,

the sharp decline in mortality resumed and still persists. Please recall

at the beginning of my discussion, I mentioned that in 1900 only 252 of

the population survived to be 65 while now about 75% survive to be 65.

Thus, this rapid decline since 1968 is essentially the result of

prolonged life expectancy among the elderly themselves. At 65, the

average person will live for 15 years while among those age 80, fully

half will make it to 86.

We would, of course, like to take full credit for the declines in hear'

attack deaths as a result of our improved lifestyles and medicines.

These changes, however, had not really occurred by 1968 and the specific

items, such as eating less fat and smoking less, are essentially American

phenomena and not observed in countries such as Sweden and Japan wherf

people live longer than we do. Several issues loom somewhere beyond our

current understanding. We are clearly living longer. We do not know

when the increasing longevity of the elderly will taper off and we don':.

really know what is causing the present life extension. People 80, 9Q

and even 100 years will live longer than those of similar age did in 1978.

The central issue raised by increasing longevity is the issue of net gain

in active functional years versus total years of compromised health.

Present data are weak, but suggest that for each good active functional

year gained, we add about 3.5 compromised years. This debit is piling

up. We s'.juld be devoting our best minds to improving information about

how well or badly we are living during ou- increased years and apply

remedial solutions. At present, our statistical measurements are sparse

and crude leaving us with gaps and guesses This prevents appropriate
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planning and intelligent preparation of t ie Dopulation for their own, or
should I say, our own aging.

At present, there ar, 28.5 million Americans 65 and over or 12.02 of the
total population. By the year 2000, only 12 years away, there will be
about 34 million elderly or 131. By 2020, there will be more than 52
million neople 65 and over and they will be 171 of the population.
Thereafter, the elderly will comprise 20-25Z for the foreseeable future.
As the population ages, diseases and conditions associated with older
people will predominate. Note that half the hip fractures occur after
age 79 and half the Alzheimer's disease cases occurs after age 80. The
higher the percentage and larger the size of our elderly population, the
greater is the risk and impact of conditions such as Alzheimers disease,
deafness and blindness, widowhood, and social isolation. We must be
prepared to shift ou- focus to diseases and conditions of high prevalence
in the 8th, 9th and sion, the 10th decade.

To illustrate my po1.It, I discuss three problem areas. First (Figure 2)
is hip fracture. Tlere are about 225,000 hip fractures per year in the
United States and by the year 2000, this will have risen to almost
350,000. Since repairing a hip fracture is a surgical procedure, we must
be careful in our planning to be sure that we have enough surgeons and
surgical suites to operate on this increased rEmber of people. By the
year 2020, there will be more than 500,000 hip fractures occurring in the
United States each year.

Alzheimer's diseaqe (Figure 3), is a more common disorder of Lne
elderly. There are n w in excess of 2.6 million patients with Alzheimer's
disease. By the tu-a of the century, there will be almost 4 million
people with Alzheimer 's disease and by 2020, this number will have risen
to almost 5 miljicn.

Finally, let's talk about nursing home re.si'ents (Figure 4). There are
currently abou- 1.4 million people over age 65 in nursing homes, half of
whom are over age 82. By the year 2000, Lhere will be approximately 2.0
million people in rarsing homes and by 202P the number will have risen
to 4.0 million.

I ended talking aboi.t nursing home data because nursing home use is a
portion of long-teris care for which the highest degree of knowledge and
solid information is necessary to catch up to the decisions we are already
making. Our goal mu-st be the prevention of the need for long-term care
and postponement of its use. Without documentation of the population
increase and of the specific causes for loss uf function and need for
long-term care, we remain on the receiving end of paying for an increased
need which can be handled less and less well in future years by current
means.

The baby boom starts to turn 65 in the year 2010, with startling
implications. We now depend very heavily for lung-term care on family
and other social supports. In the years to come, families will be smaller
and women will be working. This puts a predictable strain on the system,
which we must quantify in order to determine n~eeds.
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The most burdensome problems of the elderly increasingly are non-fatal

conditions such as blindness, dea'ness, osteoarthritis and other joint
problems, and dementia. Better understanding uo these and other age

dependent situations could lead to effective prevention. The strategy is

prevention through post: nement. A good example is related to osteo-

porosis and hip fracture (Figure 5). In the United States, there are

about 150,000 new cases of hip fracture per year among white women. The

rate of hip fracture increases exponentially doubling each five to six

years from about age 40. Parallel information exists about the
progression of osteoporosis from age 20 through age 90. Research into

the mechanisms involved in demineralization of bone which could delay the

process for only six years would lower the rate of hip fracture by almost
50%. The key is to find the appropriate age and mechanism in a

vulnerable structure whose pathology becomes manifest only late in life

and postpone the onset of the process (in the above instance, osteo-

porosis). Ulti,,iate pr. ention would be to postpone the occurrence of hin
fracture to an age beyond death.
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Representative SCHEUER. Thank you very, very much, Dr. Brody.
Now we will hear from Dr. T. Franklin Williams, Director of the

National Institute on Aging at the National Institutes of Health.
We are looking forward to hearing your testimony, Dr. Williams.

STATEMENT OF T. FRANKLIN WILLIAMS, M.D., DIRECTOR, NA.
TIONAL INSTITUTE ON AGING, NATIONAL INSTITUTES OF
HEALTH
Dr. WILLIAMS. Thank you very much, Mr. Chairman and Repre-

sentative Fish.
PREVENTION RESEARCH

It is an honor to be joining my colleagues here, and I appreciate
your holding these hearings. It is clear from the data that you and
Dr. Brody summarized that with the growth of the older population
and the inevitable increase in chronic illness and disability, our
health care services will almost certainly be overtaxed in the
coming years, as well as being highly expensive, unless we can
achieve some real breakthroughs. From our Institute's point of
view, the goals really are to achieve through research the opportu-
nity to prevent the occurrence of disabling illnesses, to extend
healthy life years and, as well, to address the common severe prob-
lems that are affecting older people.

Until very recently, the general view of old age was that people
were expected to become frail and senile. They were expected to
stop working at age 65 and to become nonproductive and nonfunc-
tioning. We are now well beyond many of these previous myths.
We know that people can live healthily into their late years. Many
people remain quite productive in all sorts of ways and enjoy later
life. We already have examples of what is possible. One of the very
high priorities of our Institute is to advance knowledge about how
to have more people achieve these later years more healthily.

Now, to be a little more specific, we are already finding a
number of examples of what can be done. Exercise makes a world
of difference when undertaken at any age. Recent studies have
shown that even if people in their sixties and seventies who were
previously sedentary, engage in a reasonable exercise program, they
can improve their functioning; and risk factors, like blood glucose
and lipids, improve considerably.

It is even better to start earlier, of course. Similarly, stopping
smoking, even if one has been smoking into his or her seventies, is
beneficial at any age. Other studies we have supported have shown
that the decline in lung function stops, whenever smoking is
stopped.

We need more studies on nutritional aspects. We understand
some things about nutrition now, but it is a major area where we
still have very little data on what would really be the best nutri-
tion for older people.

So there are these challenges, and other aspects about life-style
factors as well as physiological factors, where I think we can con-
tinue to make progress on maintaining good health into later
years. In addition there are the major chronic diseases. I would like
to emphasize the conditions that cause chronic disability.
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We focus a good bit on the diseases that cause mortality-heart
disease, cancer and stroke-and those are obviously important, but
the disabling conditions that produce the heavy burdens of care on
family members and ultimately on long-time care, such as on
home-care services and on nursing homes and on hospital readmis-
sions, are a very important cost item in chronically ill older people.

Dr. Brody has referred to osteoporosis and hip fractures, and, in
the general area of problems affecting mobility, there is also the
very common problem of osteoarthritis, an area that needs further
research.

Certainly, the biggest challenge to older people, percentagewise,
is that of dementia of the Alzheimer's type. As we all know, there
are something like 2.5 million older people in the United States
who now have this condition. The estimates are that this will
double by the turn of the century. Costs are estimated as high as
$80 billion right now per year for care of Alzheimer's victims, and
you can estimate how they will go up in the future.

Representative SCHEUER. The third element in that trio of dis-
abling conditions-in addition to dementia and arthritis-is incon-
tinence.

Dr. WiLLIAMs. Yes, sir. Incontinence is another very disabling
condition. Very crippling. Exactly right, Congressman Scheuer.

Representative SCHEUER. As I understand it, there is a consider-
able feeling in the medical community that modest amounts of re-
search devoted to those three crippling and disabling diseases that
rob elderly people of their independence, that is, dementia, arthri-
tis, and incontinence-a few hundred million dollars perhaps would
have an enormous cost-benefit impact in delaying and perhaps de-
laying indefinitely the dependence that is so degrading of the qual-
ity of life and so extraordinarily expensive.

Dr. WILLIAMS. Yes, sir, I think that is quite accurate to say. We
have already made considerable progress through research on uri-
nary incontinence. We have demonstration projects which are
showing up to 80 percent relief of this problem, in older women,
particularly, with this problem. It is much more common in
women, but it is also a problem in older men. We see real opportu-
nities to decrease the burden of that problem already.

In the area of dementia, our total Federal research investment is
on the order of $85 million, of which about $60 million is provided
through our Institute and $25 million or so through other Federal
agencies and other institutes of NIH. That is only about a tenth of
a percent of the annual cost of this disease. We are investing more
than we ever did before, but we are still investing a very modest
amount compared to the cost of the disease. We are, however,
seeing exciting breakthroughs. I have firm confidence that we will
see real answers to the Alzheimer-type dementia. We have good
clues now to the causation, not only the genetic component in some
people but also very good clues to extraneous factors that impact
on the brain and produce the changes. We will see some more ex-
citing reports within the next few months. I think we have an op-
portunity to understand the causation of this disease and can then
hopefully move to some preventive measures.

We are also, as you are probably aware, testing one promising
drug for treatment of the symptoms. Tetrahydroaminoacridine-
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THA-already has some promise for relieving the symptoms, and
we will know more about it before the year is out.

I think we have a real chance to make an impact, and we need to
do the same thing with osteoarthritis and osteoporosis. I think it is
fair to say that we have an opportunity to make a big difference
with what we can accomplish in research.

GERIATRIC ASSESSMENT

The final point I want to refer to is the importance of careful
medical, nursing, and social assessment of the older patient who
has complicated and multiple problems. We have just held a Con-
sensus Development Conference that demonstrated the importance
of comprehensive assessment on older people, and I believe that we
have a good model for geriatric care. One of our major goals is to
train more people in the competent delivery of care to older people.
I will stop there and will be glad to answer questions.

[The prepared statement of Dr. Williams follows:]
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PREPARED STATEMENT OF T. FRANKLIN WILLIAMS, M.D.

Mr. Chairman and members of the Committee, I am

Dr. T. Franklin Williams, Director of the National Institute on

Aging, of the National Institutes of Health.

Thank you for this opportunity to appear here today to talk

about current and projected health care needs of our older

population. Others on this panel describe the tremendous growth

in the number of older people, projected figures for the future,

and forecasts of the concomitant growth in the percentage of

those who will likely suffer the various chronic illnesses and

disabilities associated with aging. Basic to this discussion is

the fact that more and more people are living to age 85 and

older.

Obviously, the existing formal health care services (for

this increasingly large group of older people) will be overtaxed

unless there are major breakthroughs in medical research and

until truly innovative approaches to care are developed. This

committee's interest in the health needs of our older population

is certainly timely.

Most older people are vital and independent members of

society. A few decades ago, wheelchairs and rocking chairs,

hospital beds and nursing homes were considered normal

consequences of age. Illness, frailty, and "senility" were

thought to be part of the aging process. Perhaps worst of all,

upon reaching 65 years of age, a person was expected to enter the

non-productive, nonfunctioning years. Thanks to progress in
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medical research and medical care, and the adoption by many of

healthier lifestyles, a more hopeful picture emerges of what can

be vigorous and enjoyable later years. We often read about

Supreme Court justices, artists, composers, and comedians who

enjoy a ripe old age. What we rarely hear about is the older

non-celebrity who enjoys community life, grandparenting,

employment, and travel, and who is very much the norm rather than

the exception.

Most people want to be independent and in control of their

own destiniesfor as long as possible. A goal of the highest

priority for the National Institute on Aging (NIA) is to conduct

and support research to improve the quality of life for people

who achieve longevity. Most people think of medical research as

performing the important functions of finding first the cause and

then the treatment of devastating diseases. In addition to these

goals, medical research has a much broader scope. It encompasses

prevention techniques, methods of care, and a whole host of

biological, social, and psychological problems remaining to be

solved. We cannot simply isolate one aspect of illness from

another. They are very much intertwined and often create

interdependencies which challenge our research and service

delivery capacity.

Medical research, broadly stated, must minimize the impact

of both deadly diseases and chronic disability for the patient,

the family, and society. Breakthroughs in medical research and

medical treatment have reduced mortality caused by heart disease,

stroke, pneumonia, tuberculosis, and some cancers, among other
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conditions common to older people. We must go forward with an

all-out effort to inform the public about health maintenance

practices which recent research has shown are both convincing and

adoptable. We must impress upon people that changing one's

lifestyle at any age is desirable. Studies show that it is never

too late to begin a program designed to improve health status.

For example, an exercise regimen can be started at virtually any

age and prove beneficial to most people. We can reduce the

incidence of falls by following some very practical remedial

changes, and studies by NIA grantees have shown that the

cessation of smoking at any age can halt the progressive loss of

lung function. Though more research is needed, we also are

beginning to understand the impact of good nutrition on the total

physical and social well-being of older people.

In addition to addressing the challenges of maintaining good

health, the National Institute on Aging and others in medical

science are now turning more attention to those chronic illnesses

which rob people of their independence. Included here are

conditions such as Alzheimer's disease, osteoarthritis, urinary

incontinence, and osteoporosis. Falls--which cause 200,000 hips

fractures annually--are linked closely to the condition of

osteoporosis. The critical problems that are posed by these

disease conditions of long-standing concern, as well as newer

diseases, may ultimately involve a great many older persons

personally, as well as caring family members, and must

receive our immediate attention. To help people to maintain, or

regain, their independence, rehabilitation research is an
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important facet to our studies on these chronic conditions.

Can we envision a world where there is little or no

disability? What if, as a result of research advances, few, if

any, older people became demented? What if osteoarthritis were
older

no longer a functional problem for so many/people? Our research

opportunities and efforts offer realistic hope that we can make

such progress. Meanwhile, the burden of care for the millions of

older persons who are afflicted with such problems are indeed

enormous. A person who suffers from severe osteoarthritis, for

example, may be so disabled that daily activities such as

dressing, bathing, and meal preparation become impossible

tasks. What becomes of this person? For the most part, an

informal support system continues to provide care.

Unfortunately, not all people have that option and the social and

economic strain of caregiving often becomes overwhelming to

families and friends. A whole range of services are needed so

that disabled older persons can have access to and receive just

the care appropriate and necessary to their needs--no more and no

less. In addition to informal caregiving sustained by support

groups and educational services such as the National Alzheimer's

Disease Education Center which NIA is launching, we need

integrated networks of affordable, quality in-home care,

rehabilitation programs, day centers, respite care, nursing home

care and hospice care.

How do we best deploy this range of services needed by older

people who often have multiple chronic, disabling conditions

simultaneously? To gain a thorough knowledge of such patients on
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an individual basis, and to recommend the best type of care,

requires a thorough assessment conducted by a team of

professionals with a background in geriatrics. A

multidisciplinary group consisting of at least a geriatrically

trained physician, nurse, and social worker, often supplemented

by rehabilitation specialists pharmacist, psychologist, and

dietitian, can best assess the right course of action for each

individual and his/her family.

Geriatric assessment is basically a decision-making process

in which the best, most appropriate, course of care is developed

for and with a particular patient and his/her family members. A

patient who appears depressed, has poor vision and is recovering

from hip surgery may not require a long-term care facility. A

qualified team of experts can assess nutritional status, initiate

drug treatment for depressions if indicated, consider the

possibility of cataract surgery and arrange admission to a

rehabilitation unit. Here, the patient would learn to negotiate

with a walker or cane, and patient and family would be helped to

plan for managing the usual activities of daily living at home,

with some help from a home care service if needed. This system

of evaluation and care planning has been shown to lead to

decreased mortality, improved functioning and independence, and a
and readmission to hospitals

diminished need for admission to nursing homes/. In October 1987,

an NIH Consensus Development Conference, sponsored by the NIA

with participation of geriatric leaders at the Veterans'

Administration, the National Institute of Mental Health, and the

academic community, documented these beneficial effects and

89-804 0 - 89 - 2
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recommended wider use of this approach, together with further

research to help identify just which older persons may most

benefit.

We need to further address the quality of life experienced

by an older person who suffers perhaps a myriad of illnesses.

With an integrated assessment by a team of professionals, a care

management approach which considers every person as unique, and

selection of services to assure only that type of care which is

necessary, the welfare of the affected person and his/her family

will be improved and the financial burdens on them and society

reduced.

In order to achieve the optimum value of the approaches I

have been describing, to ensure the best care for our older

people, we need to expand our educational programs to include

more training in geriatrics and gerontolgy. The report,

Personnel for Health Needs of the Elderly Through the Year 2020,

submitted to Congress at its request in September 1987 by the

NIA, and the Bureau of Health Professions of the Health Resources

and Services Administration, with the assistance of other federal

agencies, documents the extent of this need. Shortages of

faculty members and other leaders with adequate preparation in

aging are a serious constraint in the development of further

activities in undergraduate, graduate, continuing education, and

in-service training programs.

The NIA, in carrying out its Congressional mandate to

conduct and support biomedical, behavioral, and social research

and training related to aging and the common problems of older
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people, is focusing attention in many areas, as well as

coordinating aging-related research by other federal agencies and

guiding international efforts. Our agenda extends from basic

studies of the molecular, genetic, and cellular changes of aging

itself, to the major plagues of later life, such as Alzheimer's

disease, to preventive measures, treatments of disability

conditions, and the appropriate use of multiple components of

care. I believe these efforts will continue to achieve for older

people better health, increased independence, and improved

care. The investment being made today to investigate these and

many other conditions is our most certain way to improve the

future quality of life for our older citizens and reduce the

relative costs to individual and society.

Thank you. I would be glad to answer any questions the

committee may have.
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Representative SCHEUER. Thank you very, very much, Dr. Wil-
liams.

Dr. WILLIAMS. Yes, sir.
Representative SCHEUER. And now we will hear from Dr. L.

Gregory Pawlson, director of the Center for Aging Studies and
Services at George Washington University.

Please proceed, Dr. Pawlson.

STATEMENT OF L. GREGORY PAWLSON, M.D., DIRECTOR, CENTER
FOR AGING STUDIES AND SERVICES, AND CHAIRMAN, DEPART.
MENT OF HEALTH CARE SCIENCES, GEORGE WASHINGTON UN-
VERSITY, WASHINGTON, DC

IMPACT OF AGING POPULATION

Dr. PAWLSON. Thank you very much. Well, as you know, it is
very difficult to project future costs. I think the impact of our
aging population is one that this subcommittee is very appropriate-
ly focusing on. By my calculations, if we had the same demograph-
ics now that we will have in the year 2045, our medicare costs, in-
stead of nearly $100 billion would have been nearly $200 billion.
Our medicaid costs for long-term care would have probably ap-
proached $75 billion. With the impact of that and because of the
fact the working population is not going to grow a great deal be-
tween now and the year 2040, and because of this baby boom gen-
eration moving through, the effect on the national debt would have
been probably $100 billion to $150 billion in additional costs just
due to the health care costs. Se we are facing a problem of abso-
lutely great importance.

Now with all due respect to Professor Reinhardt and Mr. Cali-
fano, I don't see how we are going to reduce much of the costs
except through a much better understanding of the health care
system and the diseases that affect elderly.

Representative SCHEUER. I didn't get that. Would you repeat it?
Dr. PAWLSON. I don't believe in that kind of magical solutions of

saying, well, we're suddenly going to cut all the waste and ineffi-
ciency out of the health care system. Having spent a year as a
fellow on the staff of the Senate Finance Committee with Senator
Mitchell, I at least came to the point, where most of the time when
people came and said we can save $80 billion by doing this, when
you investigated it further, you found out that it was much more
difficult than they had said. And I think that for us to really begin
to control health care costs, it is going to take a tremendous
amount of better understanding about the health care system and
probably a change in our outlook and our perception in the way
health care is used in this country.

Representative SCHEUER. I think that both Uwe Reinhardt and
Joe Califano would echo those sentiments completely. Neither of
them suggested there were any simplistic quick fixes. You are quite
right. It is a very difficult job, and there are a lot of entrenched
interests out there who view with a jaundiced eye any attempt to
rationalize our health care delivery system. It's grown in a disorga-
nized, chaotic, overlapping, and duplicative manner. It is going to
be a very difficult job. But I think the consensus in that first panel
was clear. They looked at experience abroad and experience at
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home. We are paying 50 percent more, at least, than other ad-
vanced developed countries, and we simply are not getting our
money's worth. We are not getting superior health outcomes to
those countries, and we are spending a heck of a lot more on a per
capita basis to get very uneven results. Superb results for portions
of our population, painfully inadequate results for other portions of
the population.

So you are quite right. It is a very difficult, complicated, sensi-
tive, emotion-laded business, this whole question of recasting and
reorganizing our health care delivery system.

RESEARCH PRIORITIES

Dr. PAWLSON. I would agree. I think in order to effect an ap-
proach that is going to get us the best we can get for the amount of
money that we can spend on health care, we are going to need a
multipronged approach, and I would just like to lay out a few of
what I think is going to be required.

First of all, the research that I think Dr. Williams very nicely
laid out. As a clinician, one is struck by the difficulty in getting
people to focus on those diseases which cause disability rather than
the more spectacular diseases perhaps that cause death, and it is
hard for people to focus on the fact that a disease like osteoporosis
or dementia cause such an amount of human suffering. And so we
do need increased research in those areas.

The second thing we need is much more research and under-
standing on the effectiveness of technologies, both diagnostic and
therapeutic, when used for older persons. It is absolutely remarka-
ble to me as a clinician, when I realize how little we know about
many of the things that we apply. This gets to the point I made
about how difficult it is going to be. In this country, we do all that
we think or presume will do good in a given situation rather than
having real knowledge of what actually has been proven to be
good. We use technology that we think might work, and we apply
it to everybody in the whole population very quickly, which costs
billions of dollars before we really carefully define whether or not
it is effective, or cost effective. I think we are going to have to come
to a much better understanding of that if we are going to utilize
health care resources in a better way.

The third thing we need in terms of more knowledge and re-
search is research on health care systems and especially on those
health care systems which deal with the care of the frail elderly.
This is the group that can be defined as those who have multiple
restrictions in their activities of daily living. We do not have a
system that adequately takes care of those individuals. They are
put, as you very nicely noted, into a fragmented health care
system. We need better methods of assessment. Dr. Williams men-
tioned geriatric assessment, which I think is an important new
tool. We also need very careful management techniques. The idea
that, for instance, care at home is going to suddenly reduce the
costs of care, I think, has been shown in the last couple years to
not be true. It may be better, it may be desirable, but it can cost
$65,000 or $70,000 a year to take care of somebody in a home in the
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same way, in terms of round-the-clock nursing and so forth, that
they may receive in a nursing home.

So it is not going to be a magic panacea.
Representative SCHEUER. I regret interrupting.

HOME VERSUS NURSING HOME CARE

Is there a cutoff line for the kind of home care that not only is
much nicer for the individual, perhaps nicer for the family-that's
a tough one-and still be cost effective? And that order of magni-
tude of home care, when you start getting three shifts a day and so
forth, where it really becomes a burden to keep that person at
home, which is justifiable, perhaps, if the family can pay for it, but
if society is going to pay for it, it would be so much more expensive
to keep them at home than in an institution that is set up for that,
that probably society would opt for the institution, if society is
going to pay.

What are the criteria that would constitute a dividing line?
Dr. PAWLSON. I wish I had a nice succinct answer that we had a

way 'of assessing, that this person is better cared for at home and
this person in a nursing home-it is really a continuum. In eco-
nomic terms, as I know this committee deals with a great deal, you
are really on the old cost-benefit curve; and there is some point on
that curve, and unfortunately, it is a curve. Nature treats us poorly
in this way. There is no cutoff. At some point, it would seem like
the cost of providing care at home wouldn't meet the criteria that
you sort of indicate, in terms of what society is willing to pay.

Representative SCHEUER. Can you give us a simple definition of
what might constitute the breaking point, let's say? What are the
characteristics that make it seem not cost effective?

Dr. PAWISON. I think the breaking point probably is where you
do need essentially around-the-clock skilled nursing care. That be-
comes almost, by definition, too costly. But it isn't any simple
cutoff. It really is sort of creeping gradualism, and suddenly you
are in the point where you need that. I think that is very, very dif-
ficult to determine and it is very difficult for us in practice.

PREVENTIVE CARE

The second major area that I think we need to attack is the area
that Dr. Brody addressed, and that is the area of prevention. I
think we have to be careful, while some areas of prevention are
very effective in elderly persons, and we have a great deal to over-
come in terms of implementing preventive practices-you know,
prevention is not very sexy in practice. You don't get reimbursed
well for it. You don t see any immediate results. I can treat a
person for pneumonia. They get better. They're very happy that
they got better. They thank me. I can prevent a person from
having a heart attack-but I don't know who I prevented from
having a heart attack out of the 50 people that I convinced to stop
smoking.

So it is a very difficult area.
We also have a whole lot of ignorance. Elderly people think pre-

vention is not important to them, and yet because of the decreased
reserve that older persons have, sometimes prevention is more im-
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portant in the elderly than it is in the younger population. So we
need to focus on that, but we can't fool ourselves, because, as Dr.
Brody pointed out, if what we do by prevention is delay death more
than we delay the onset of disability, we are going to increase
costs. There have been a number of interesting analyses in this
area. If you live longer, you have more years that you are going to
use medicare and social security. So that to couch all this in terms
of cost savings, I think is probably misleading. It does enhance the
quality of life for some period of time, and I think that is what we
ought to be focusing on. We are not just, you know, around to save
costs.

BETTER GERIATRIC TRAINING

Finally, I think we need to focus more efforts on the training of
individuals to take care, and especially to take care of the frail el-
derly population. It takes a different mindset to taking care of indi-
viduals whose outcomes are very different. You have some elderly
persons that you hope to rehabilitate and to raise to a much higher
level of function than they are right now. You have others that are
unable to achieve any gains. A colleague of mine, Dr. Joanne Lynn
has observed what we really do in geriatric medicine is, we try to
provide the best alternative future for the patient. We don't neces-
sarily just treat illness, but we have to look at what the best future
is for each patient. In some elderly individuals, the best future is
really a humane and comfortable death, because there is nothing
else we can do. And that has to be recognized. We simply do not
have enough individuals in medicine, nursing, social work, or any
of the allied health professions who really understand both the
problems, the diseases, the illnesses of aging and this multipronged
approach that one has to take to caring for elderly patients. Thank
you.

[The prepared statement of Dr. Pawlson follows:]
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The profound demographic changes that are almost certain to

occur in the United States in the next 50 years have become a

topic gaining frequent coverage both in the scientific journal

and in the popular press. Because of the relatively heavy use of

health services by those over 65, the changes in that sector will

be large, especially in the period from 2015 to 2050. During that

period we will face the twin phenomena of the graying of the baby

boom and the impact of changes in longevity that already occurred

but which have been largely hidden by the entrance of the baby

boom generation into the work force. Compared to present use of

health care services by those over 65, we face a two to three

fold rise in the use of hospital and physician services and a

nearly four fold rise in the use of long-term carp services by

the year 2040. Projections of the cost of care even ten years in

the future are very uncertain. However, it is instructive to note

that if our current population were similar in size and age

distribution to that which will exist in the year 2040, the

Medicare program would have spent nearly twice the nearly one

hundred billion dollars we did spend, and the Medicaid program

would have spent almost 75 billion dollars on nursing home care

alone. Given the fact that the number of those in the work force

is not likely to increase substantially between now and 2040, it

is likely that our federal deficit would have been over 150

billion dollars greater just due to the increase in health care

costs for the elderly.
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Thus, it is very appropriate that the Joint Economics

Committee is examining the issues surrounding the demographic

imperative, and its effect on health care in particular. While my

focus will be on the clinical aspects of the care of the older

patient, I would like to strongly endorse the need for research,

especially on those problems such as dementia, osteoarthritis and

cardiovascular disease, which account for a large proportion of

the chronic illness that cost our older citizens so much, both in

human and economic terms. A moderate increase in support for

research aimed at curing or preventing illness in the older

individual is one investment that has a high probability of- a

positive long-term gain. In the remainder of this testimony I

will briefly discuss some of the issues surrounding the use of

preventative measures in the older person, then examine the

special health care needs of those with functional impairments

and finish with some observations about health manpower and

educational needs. Obviously, because of the need for brevity I

will only touch on a few issues and even those in a rather

superficial way. I would be glad to work with you and the members

of your staff to supply further information or materials on any

of the issues discussed.

First, in terms of specific preventative measures, we are

reasonably certain that in older persons periodic breast exams,

including mammography and PAP smears, to detect cancer of the

cervix are relatively effective and under-used. Given the
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relatively high incidence of colon cancer in those over 65, it

appears that the use of simple non-invasive test for occult blood

in the stool is likely to be of benefit to most older persons.

The use of more invasive and expensive screening tests, such as

colonoscopy or flexible sigmoidoscopy, is of benefit in high risk

individuals (such as those with a history of prior colon cancer),

but we do not have sufficient information to conclude that such

tests should be used in the population at large. The screening of

certain high risk population of older persons (such as those in

nursing homes) with a skin test to determine exposure to

tuberculosis is also efficacious. By contrast, the routine use of

the chest x-ray for screening is not useful.

The management of risk factors for cardiovascular disease in

older persons can also be an important element of prevention of

disease and disability in older persons. The cessation of smoking

and control of hypertension produce clear benefits regardless of

age. Less evident is whether attempts to reduce cholesterol by

diet or with drugs currently available is of sufficient benefit

in older persons to warrant large scale interventions. While w-

do not as yet have all the data we need to be certain, the use of

exercise, carefully matched to the indivfdual's capacity, appears

to result in several positive outcomes. Finally, the use of the

pneumococcal and influenza vaccine in those over 65 in the

primary prevention of pneumonia has been shown to be effective in

older persons at a cost that is not excessive.



36

Our efforts to use preventative measures in older persons

suffer from three major barrkers: ignorance, a lack of well

defined research in the area, and our reimbursement system. Many

older persons, and sadly many of their physicians, feel that

preventative measures are of little or no use in older persons.

Yet, it should be noted that because of the high probability of

disease in the older population, some preventative measures such

as screening test for colon and breast cancer and the use of

influenza vaccine and pneumococcal vaccine, may be more cost-

effective in the elderly than in younger populations. Indeed,

because of a more limited ability to respond to disease,

prevention may be the only effective intervention in some

situations involving older persons.

The lack of reimbursement for preventative services in

Medicare is shortsighted and costly. It would seem, to use an

analogy, that we would rather pay to replace the engine, than to

occasionally check the oil. Steps to improve reimbursement for

preventative measures, such as the inclusion of limited coverage

Nor mammography that was contained in the Medicare Catastrophic

Insurance bill, is essential. Finally, as in most other areas of

health care services and delivery, we haVe not invested even the

minimal research dollars necessary to determine the efficacy and

cost-effectiveness of most preventative measures. I do not see

how we can effectively manage the vast, but not infinite, health

care resources of this country without a far better understanding

of the usefulness of the procedures and interventions that we
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apply to patient care.

Even if the research on diseases and conditions of aging,

and the use of preventative measures exceed our most optimistic

projections, it is almost certain that the period before death

for most of us will be preceded by a period of chronic illness

and functional decline. Those older persons in this category are

often termed the "frail" or "vulnerable" elderly to distinguish

them from the majority of those over 65 who are vigorous and in

generally good health. It is the frail elderly who use the vast

majority of long-term care services.

The more our health care resources become constrained, the

more important is the need to improve the efficiency and

effectiveness of the considerable quantity of care that is needed

by the frail elderly. Thus, the way in which we organize and

utilize services in the care of the frail elderly is one of the

most critical challenges facing our health care system in the

future. Action is needed now if we are not to further compromise

our future economic position in the world economy.

While we have not found the perfect health care delivery

system for caring for the frail elderly, we are beginning to

recognize the basic elements that are important. First I would

like to comment on the process known as geriatric assessment.

This is a modification of the traditional medical history and

physical exam in which a multi-disciplinary group of health care
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professionals carefully and systematically determines not only

the medical diseases present in-an older person, but the range of

social, psychological and cognitive functioning present. This

assessment, coupled with appropriate problem management, has been

shown to be useful in a variety of settings. Applied in a

carefully selected subset of the frail elderly (such as some of

those being considered for admission to nursing homes), studies

have indicated that the process may reduce the length of stay in

acute hospitals and the long-range use of nursing homes, as well

as improve functional outcomes. Using the results of the

geriatric assessment, the providers of care can devise a plan

that best meets the needs of the individual patient. While there

is a considerable need for further research as to which elements

of the assessment and management are most critical, and which

groups of elderly obtain a sufficient benefit from the process,

the process has already undergone more evaluation than many

procedures that are in common use.

Just as important as the assessment is the management of the

care in an organized and coordinated fashion with an emphasis on

rehabilitation and maintenance of function. Our current system of

isolated, fragmented services, with 'little linkage between

hospitals, home care and nursing homes, or between physicians,

nurses and social workers, is, for the growing number of frail

elderly persons, ineffective and wasteful of resources. More

support for research and demonstration projects involving

innovations such as the "social" HNO's, nursing home without
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walls, and continuing care residence communities will insure that

we will be able to meet the challenge we face in the future.

Implications of an aging population on health manpower needs

are also considerable. The need for more education and training

on the aging and the special need of the elderly have been

recognized in most of the health professions. Yet, the response

has been late in coming. Geriatrics, which is the application of

knowledge about aging and older persons to the clinical setting,

has had the misfortune to emerge during a period of increasing

competition for clinical training dollars, and in the case of

nursing, in a period of scarcity of persons entering the fierd.

The virtual absence of academic and clinical role models; and the

lower pay or reimbursement for care in many long-term care

settings, has further impeded our ability to educate individuals

willing and capable of providing services to the frail elderly.

In the area of medicine, the authorization by Congress in 1986,

and subsequent appropriation in 1987, of funds to expand the

number of advanced trainees in geriatric medicine should

significantly expand the number of faculty available in the

future. A program, currently being considered by the Senate and

House authorizing committees, would provide a small number of

"centers of excellence" in geriatric medicine to help insure the

education and research base needed for both training and improved

patient care. The key role that the Veterans Administration

Hospitals have, and must continue to play in the development of

geriatric medicine, should also be noted.
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In the areas of nursing; dentistry, social work and the

allied health professions such as physical, occupational and

recreational therapy, there is a major need for expansion of

current efforts to train practitioners that are knowledgeable

about aging and the care of older persons. As we have noted, a

critical element in the effective care of older persons is the

active involvement of a well coordinated multi-disciplinary group

of professionals. The appropriate education of nurses and social

workers is just as critical to the health care needs of many

older persons, as the education of physicians.

In closing, I am cognizant that I, like almost everyone else

who appears before a Congressional panel, asks for more federal

support for their particular area of interest. During the time in

which I had the privilege of serving as a fellow on the staff of

a member of Congress, I sometimes grew frustrated at the

seemingly endless parade of witnesses asking for more federal

funds, while there are increasingly limited resources and an ever

growing federal deficit. Yet, inaction will only increase the

burden that we hand to our children and grandchildren. Thank you

for your attention and I will be pleased to answer any questions

you might have for me.
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IMPORTANCE OF PREVENTIVE CARE

Representative ScHEuER. Dr. Pawlson, how do you explain yourstatement that preventive care is more important for the elderly,who by definition have a smaller life span in which the preventive
health care can be effective, than it is for the young?

Dr. PAwiSON. Let me give a practical illustration.
Representative ScHEuER. Simple logic would sort of indicate thatit would be the reverse.
Dr. PAWLSON. Yes. I know. And that is one of the things we sortof struggle against in a sense, because let's take influenza vaccine.In a younger person, giving them influenza vaccine may prevent 5or 6 days of misery, in terms of high fever, muscle aches, and so on.In an elderly person, it can prevent death, hospitalization, pneumo-nia. So that in some certain ways-another example
Representative SCHEUER. In other words, you are saying that be-cause they're more frail, they're sort of living at the margin, andthey are more vulnerable to the slightest thing that could sendthem into a spiral of serious negative health outcomes, that it isjust that vulnerability that means that some preventive care canavoid catastrophe?
Dr. PAWLsON. That is precisely right. The margin of reserve issmaller, so that they are much more easily shifted over into a cata-strophic illness. The same way in colon cancer. Because coloncancer is much more prevalent among elderly people, the use ofsome screening for that actually is more cost effective, because youpick up more cases. You have to screen many, many more peopleat age 45 than you do at 65 to come up with several cases of coloncancer. So it may actually be more effective in certain age groups,and that is a sort of a balance between the fact that you said thatpeople don't live as long as after 65, as they do after 45 versus theprevalence of disease and the amount of damage that is done ifthey do develop the illness.
So it is something that does need a lot more study before we goout and say everybody should have blank-we do know that--
Representative ScHEumER. I suppose if you waited for the over-85'sor even the over-100's, you'd get a more cost effective application ofcolon cancer tests, because more people in those elderly age groupswould be about to get it or would be in the process of getting it.Dr. PAWLSON. We don't actually have enough knowledge aboutthe natural history and the incidence and prevalence sometimes ofthat in the very, very elderly, because we've never had that manyto study, and that is one of the things that the epidemiologists arestarting to tell us a little bit about, is to how many of these peoplethere are and whether the incidence of colon cancer continues torise, or whether it falls off with time. So that all those who aregoing to get it have already gotten it because of genetic factors.Maybe the population of over-100's are superpeop16 who won't getit. So we don't know.
Representative ScHEuER. Congressman Hamilton Fish, a highlycontributing and very effective member of this subcommittee.
Representative FISH. Thank you, Mr. Chairman. When you justasked that question about strategies for the young and not the old,I think, first of all, of course, that most children in the United
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States get inoculated for the whole series of things that are no
longer a problem, but I was reminded that my daughter called me
a couple of days ago and said that my 3 /2 year old grandson had
his first-I think she put it this way, his first boy's accident. It
turned out to be 16 stitches in his hand and arm from putting it
through a window, the whole arm and then attempting to pull it
back. But maybe that's the answer, that there's no way to prevent
boy's accidents through a certain span of years there.

ANTICIPATING THE NEEDS OF THE ELDERLY

I just want to compliment you on the timing of this particular
hearing and the subject. We had a very traumatic time last week,
when we dealt with the question of whether or not we should con-
sider the bill proposed by my colleague from Florida, Congressman
Pepper, on financing of home health care, and it was quite appar-
ent that the majority of the House, while recognizing this as an im-
portant consideration, was not sure of the strategy and not sure of
the cost estimate that we had before us, which were really quite
varied. I think that Congressman Pepper did a great service in
making the House of Representatives focus on this issue and
having those who had to speak against his measure to commit to
taking it up. So that what excites me this morning is the fact that
there we were considering expansion of medicare to take care of
people in their homes, and if I have been hearing you three gentle-
men, you are saying that-in the words of Dr. Brody-our goal
must be the prevention of the need for long-term care and post-
ponement of its use. And certainly that, if nothing else, is a mar-
velous thing to hear and a challenge to us who operate within this
enormous concern of a Federal budget deficit every year.

So with that in mind, it seems to me-this is a question for any
one of the panel-it seems to me that we are facing fairly belated
recognition of the need to provide special care for the elderly and
special training for the medical profession in the care of the elder-
ly.

Well, given the projections of the Social Security Administration,
the Census Bureau with respect to increases in life expectancy,
shouldn't we have anticipated some of the needs for long-term care
prior to this?

Dr. BRODY. Part of my remarks, by pointing to the period from
1950 to 1968 in which life expectancy was not increasing and that
was the time we enacted medicare. We didn't realize that it was
not increasing because so many people were dying of heart attacks
who now are not dying of heart attacks, and. now longevity is in-
creasing very rapidly. I think we have to be studying for events
like that, because we could easily take a spurt forward or a down-
turn. The ability to analyze these data rapidly, which is improving,
has had setbacks. I've testified on a number of occasions concern-
ing Federal statistical agencies. Unless we buttress these, we will
have surprises, which can be particularly costly. We should have
anticipated that or at least known by 1965 or 1966, when heart dis-
ease-deaths from heart attacks were declining that this was going
to prolong life very rapidly.
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Dr. WILIAMs. I just want to add, Congressman Fish, that we
have had information at least since the 1960's from studies around
the country indicating both the extent of need for long-term care
and the possibilities for minimizing it, even if we don't undertake
prevention. I certainly start with prevention as our Institute's first
goal, but we have had studies-and I refer especially to those
where I came from in Rochester, NY, and that region of New York
State-where a careful communitywide study showed the extent of
need for long-term care, and also the fact that about half the use of
nursing home beds was inappropriate and unnecessary. I think you
will hear from Mr. Eggert later this morning examples of how
steps have been taken to use care more appropriately; that is one
of the things it is very clear we can do, and which Dr. Pawlson re-
ferred to also. If we make more appropriate decisions about just
what mix of care is needed for each individual older person, there
is no question that we can decrease the total costs and need for
services. That is part of meeting the biggest challenge of preven-
tion. We can do a lot better than we have done in long-term care.

Dr. PAWLSON. One other just quick thing, another reason we
didn't recognize it is the whole thing has been hidden by the baby
boom. You know, we had this longevity increase, but because we
have had this huge influx of young people into the workforce, it got
hidden, because the number of people paying into social security
suddenly has exploded over the last few days. You know, I think it
is a phenomenon that society sort of focuses on the group that is
the largest and most vocal, and so on, and we have sort of lost it.
We've lost a couple of valuable years. And I would just-while I
don't want to, in any way, diminish the fact that we need much
more focus on prevention and on research into actually preventing
diseases, I think we would be fooling ourselves if we only recognize
that and don't take some very positive steps to deal with the fi-
nancing of long-term care, not only now but more importantly in
the years that we are going to have these incredibly difficult demo-
graphics form 2020 to 2050. I think that is a gift we can leave our
children and grandchildren, if we choose to deal with it.

DISABLING CONDMONS MOST EXPENSIVE

Representative FISH. I missed, I think it was Dr. William's state-
ment here, and I just wonder why the focus is entirely on these dis-
abling conditions, such as arthritis, hip fracture, dementia, and we
are not talking about strokes, we are not talking about heart
attack victims.

Dr. WITIJAms. These are several reasons why I stressed the dis-
abling conditions. One is that, when it comes to the costs of care
for older people, it is these disabling conditions which may persist
for some years. Average survival with Alzheimer disease is 8 to 10
years. Also, people live many, many years with severe osteoarthri-
tis or osteoporosis, the sequelae of hip fractures, and urinary incon-
tinence. It is these prolonged periods of disability that are the most
costly, while the killers, cancer, heart disease, and strokes, are, rel-
atively speaking, short-term events for very old people. We do
invest through the National Institutes of Health, obviously, a great
deal of our resources in trying to find the cause and prevention of
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these conditions, but that is because they are lethal. They do not
add as much to ongoing health care costs as the disabling diseases.

Representative SCHEUER. Would my colleague yield for a single
question?

Representative FISH. Yes; go ahead.
Representative SCHEUER. Yes, they are lethal, but these disabling

and crippling diseases; arthritis, dementia, incontinence, they are
not lethal, but they are very expensive.

Dr. WILLIAMS. Yes.
Representative SCHEUER. And they are quality-of-life-reducing,

very much.
Dr. WILLIAMS. Yes, sir.

RESEARCH IN DISABLING CONDITIONS

Representative SCHEUER. Would you say that lookiing at the
comparatively modest level of funding for research on these three
areas: incontinence, arthritis, and dementia, and the enormous
order of magnitude of the funding, let us say, on cancer research,
that in terms of improvement to the quality of life for elderly
people, as well as reducing the period of dependency that if you
were dealing with a limited bag of researc '1ollars, and that prob-
ably isn't true, that it would make mnore st.ise on both a compas-
sionate basis and on a cost-effectiveness basis, to transfer some of
those many billions of dollars that we are spending on cancer re-
search to research in these areas that are very much underfunded
and that seem to hold a hope of significant reductions in the term
of dependency and disability for elderly people?

Dr. WILLIAMS. I certainly think it is justified to say that we could
very well, very usefully and valuably, spend more funds on re-
search in these disabling conditions. I don't think we are wasting
money on cancer research, because some of the fundamental dis-
coveries in any of these fields spill over into the others. We are
now finding that the work on oncogenes, the cancer-producing
genes, has some implications for trying to understand aging itself.
There is now evidence for antioncogenes that stop proliferation
which may be a factor in aging and may actually be an important
contribution eventually to controlling cancer. This is a very inter-
esting area where the fields of cancer and aging meet. All I can say
is that I am sure we could valuably do more research on the dis-
abling diseases. At the same time, I don't think we are wasting
money on cancer.

Representative SCHEUER. I didn't mean to suggest that we are. I
yield back to my colleague.

Representative FISH. Thank you. Dr. Brody, what can you tell us
about the status of research efforts directed at the causes of disabil-
ing, debilitating diseases and research to devise preventive strate-
gies for these illnesses? You did talk somewhat about Alzheimer's
disease, I believe, but on the whole range of these diseases we're
talking about, what is the status?

Dr. BRODY. The status is, until recently, they have been stepchil-
dren. They have now gained a great deal of our attention. Dr. Wil-
liams mentioned that the funding for Alzheimer's disease and de-
mentia has increased but is still a small amount in relation to the
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disease. Osteoarthritis has been a battlement in terms of getting a
grip on it, but the Institutes have recognized this and have target-
ed osteoarthritis and other joint diseases. Incontinence is receiving
minimal support with very good results. If we could only get these
expanded. There are several other nasties with age-blindness and
deafness, in which I don't feel we are using the cutting edge physi-
cians or researches. They are still in cardiology and cancer and not
aging.

On these also very debilitating, distressing events of later life, we
are getting away from the idea that they are inevitable, finally.
But certainly in terms of the amount of funding received and the
state of the art, we are finally bringing people into it, but at a slow
rate, and in fact, we are at the stage where we are saying what we
need most is training, to get a few people to attract a few more
people to come in and join the good fight. It is the bright kid right
out of-the Ph.D. or M.D. who goes into other areas, and we know
that the older you get, you learn these are the areas that should be
receiving more attention. I am gratified, though, to say that we
are, in general, attracting more and more interest.

PROBLEMS WITH INTERNATIONAL COMPARISONS

If I may take the liberty to add or to make a comment on Cali-
fano and Reinhardt's remarks about our GNP. An item which is
left out of most of the calculation, and I think should be included
more in the future is that we make comparisons with other coun-
tries and comparing amounts spent becomes very difficult. We
have a higher infant mortality rate than most of the developed
countries, and so they have longer life expectancies, and so you
make a calculation on that. If you look at the data, however, on life
expectance at age 65, we still have this huge baby boom to come
through age 65, we do as well as the top five countries in the world.
Life expectancy in the United States at age 75 is the longest in the
world. Now those are the sickest years. And so we have more
people at compromised ages, and I think it is going to become in-
creasingly important in making these calculations, not to just give
it away and say it is costing us too much but to actually analyze
with the demography in place, who the services go for and what
they are likely to need. Thank you.

MAINTAINING INDEPENDENCE OF THE ELDERLY

Representative FISH. Thank you, Dr. Brody. Dr. Williams, you
discussed the importance of maintaining the functional capabilities
of older Americans. What can be done to ensure that a greater
number of elderly people maintain their independence well into
those advanced years?

Dr. WILLIAMS. A number of things could be done. In the first
place, I would stress good lifestyle practices. We have good recent
research on this documenting better than ever how much differ-
ence regular exercise can make, even if undertaken by previously
sedentary older people. We know a good bit about nutrition, but we
need to learn more. We certainly know that stopping smoking is
beneficial at any age. We know that modest or no alcohol intake is
beneficial, and we know that we can do things-in relation to



46

something Dr. Brody has just commented about to correct hearing
and visual defects.

Beyond these ways of improving daily living and lifestyle, we can
also go further than we have in screening and preventive meas-
ures. Dr. Pawlson also referred to some of this. Actually, there are
beginning to be reasonable sets of recommendations about what
would be good, effective, and cost-effective screening and preven-
tive steps to take with older populations. I am part of a group here
in Washington, the United Seniors Health Cooperative, which is
about to complete a plan for recommended screening procedures
for its members and to negotiate arrangements for reasonable costs
to have these done.

But this comes down to the point of having good data on just
which screening procedures are useful. For example, at what fre-
quency are mammography and screening for cancer of the colon
cost effective and valuable, At what frequency should influenza
vaccine to given? What about pneumococcal vaccine? We are get-
ting better data on these things, and I think we can approach
laying out a regimen of screening and preventive procedures, as
well as good lifestyle factors. Dr. Pawlson may have some other
comments about that, too.

NEED CARE ASSESSMENT AND DEMONSTRATION PROJECTS

Representative FISH. Thank you, Dr. Williams. Dr. Pawlson, do
you have anything to add to that?

Dr. PAWLSON. I would just add that it is very important as we
begin to apply these in sort of initial demonstration projects that
we very carefully gather data and evaluate the effects of the proce-
dures, both not only preventive procedures but other new kinds of
technologies that we are going to be applying. It is something that
this country just hasn't seemed to want to do as much, as pay for
things before we know whether they are any good or not. And I
think that as you face the very real problems in the Federal deficit
and our inability to sort of infinitely expand our spending, we are
going to have to pay more attention to those things. We are going
to have to pay more attention to the quality and cost effectiveness
of things that we use rather than sort of rushing headlong into a
new program. So that some money set aside for evaluation is abso-
lutely key.

A number of the things that Dr. Williams had mentioned in
terms of delivery of care to older persons, again, has not received
the kind of careful evaluation and funding demonstrations that we
really need to move forward, so I think it is very important to look
at that side.

EDUCATION AND BETTER HEALTH

Representative FISH. Thank you. And if the Chair would indulge
me for one more question. This is to any one of the panel that
cares to respond.

Some experts say that because future generations of elderly will
be better educated than their parents, these aging baby boomers
will enjoy good health for a longer portion of their lives. Do you
agree with that statement?
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Dr. BRODY. Some of the most convincing evidence is the associa-
tion of education with healthy life. The differences now in the
U.K., where they have had national health insurance since 1948,
between-they divide social classes into five-between the lowest
and the highest social class is about 6 years of life expectancy, and
this is with universal health coverage. So that the education itself
seems to be a driving force in preserving longevity and an active
life. This is an area we can, in prevention, postponement strategy,
utilize. A better-informed-your opening remarks-a better-in-
formed elderly population will live longer.

Representative FIsH. Thank you very much. Thank you, Mr.
Chairman.

Representative SCHEUER. Just to continue that thought, doesn't
our experience prove that as Americans have made significant be-
havior changes, individually, to accommodate their health concerns
about life-threatening happenings, the accommodation has been
best and foremost among the educated, more educated people in
our society, who are in on the information loop, so to speak. And I
am talking about changes in behavior like smoking, alcohol, drug
addiction, diet, exercise, and avoidance of violent situations.

I think you can make a good case that smoking is very quickly
becoming a sickness of the uneducated, the il-informed, the igno-
rant and of people who are not processing information that they
may receive through books, magazines, newspapers, radio or televi-
sion. And I think that phenomenon is probably increasing in our
society.

Dr. BRODY. I would certainly agree with that. Right now, even
obesity and very shortly over the next 2 or 3 years, AIDS, as it be-
comes more a disease of intravenous drug users and less in the ho-
mosexual, all those diseases-and conditions-are congregating in
the least-educated portion of society. There is no evidence that the
least-educated portion has reduced its smoking at all.

Representative ScHEuER. Well, I think every single demographic
group in our society is reducing its smoking considerably, except,
unfortunately, young teenage girls. Why they should be an excep-
tion I don't know. But if you look at the increase in smoking from
a global point of view, the real increase in smoking is taking place
in the poorest of the poor countries of the developing world, where
a chap will get a job in a coal mine and his first entry into the cash
economy, his first paycheck, he won't send money home to his
family so his kids can get the clothes to go to school, so that they
can get the books to go to school, he will go out and buy a couple of
cartons of cigarettes with his first check. And of course, the ciga-
rette companies are very well aware of this, and they see an edu-
cated citizenry being their worst customer, to paraphrase the cloth-
ing store ad, and so they are concentrating now vast amounts of
advertising to make the uneducated feel that smoking is chic and
upscale. Cigarette companies are doing all the things that they did
successfully a generation ago in America, in these poor countries
because now they are finding it increasingly difficult to do this
with a far more sophisticated, far better informed, nonsmoking
public in this country.

Dr. PAWISON. If you want a kind of a penultimate example of
what you are talking about, if you look at smoking, cholesterol,
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obesity among physicians, and there's some very interesting epide-
miologic work that is now being done and actually using physicians
as an experimental group, and a couple of very interesting studies
on risk-factor reduction. The cardiovascular deaths were so low
that it was almost impossible to show much of the effect of the
intervention, because the whole thing was-if I remember correct-
ly-two or three times below what was expected in the nonexperi-
mental group. And if you go to medical meetings and so, it is abso-
lutely almost a rarity to ever see a physician smoke.

So I think that that just shows that you can-people will change
risk factors and especially those people who really know what the
risks are, and I think that along with some of the prevention meas-
ures we talked about is an area. I think one of the things we have
to-

Representative SCHEUER. Let me just interrupt you one second,
in defense of my own profession, this whole symbol of the "smoke-
filled room," that is a figment of history.

Dr. PAWISON. That's right.
Representative SCHEUER. There are no smoke-filled rooms around

Capitol Hill. A generation ago, all of us would have been smoking.
A lot of the folks out there would have been smoking. We still
don't have prohibition of smoking in the Capitol, but I don't see a
single person in this room that is smoking. And I will then further
suggest to you that out of the 535 Members of the House and
Senate, we do not have a single obese Member, not one.

Dr. PAWLSON. Yes.
Representative SCHEUER. We have some big guys [laughter]--
Representative SCHEUER [continuing]. But we don't have a single

obese Member of Congress.
And you know, I occasionally point that out quietly to a constitu-

ent or two who has an obesity problem. [Laughter.]

DISINCENTIVES TO PREVENTIVE MEDICINE

Dr. Pawlson, you were talking about the difficulty you have in
quantifying the effect you have when you counsel people about
their health, tell them to stop smoking. You don't know how many
of them did. You have a hard time figuring out how cost effective
that time is, although you probably think it is well worthwhile.

How do we identify those elements in the reimbursement formu-
las that discourage exactly the kind of preventive medicine that
you would like to encourage? And how would we alter the reim-
bursement formulas to encourage counseling by doctors, probably
the most important care they could possible render? And any
others of you, when Dr. Pawlson is finished.

Dr. PAWLSON.'I think it is a difficult problem for a couple rea-
sons. One is that one has to be careful, and this is something I
hoped I learned last year when I was a staff member in the person-
al office of Senator Mitchell in the Finance Committee-to insure
events that occur to everybody is kind of difficult, because-what I
mean, insurance generally covers illnesses or events, like a fire in
our home that we don't expect. And so if we say we are going to
provide preventive services to everybody through an insurance
principle, it isn't really insurance. It is really coverage or first-
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dollar coverage. And the problem with that is that it can greatlyincrease utilization. So what is very important is defining the bene-fit very carefully then, so that we don't get overutilization, sopeople aren't getting screening services every week, when theyreally only need them or it's probably more beneficial to get themonly every year.
So that is one major factor.
Counterbalancing that is the problem that I mentioned that fromthe standpoint of satisfaction of physicians, at least the way we aretraining them now, prevention doesn't bring as much satisfaction.

It is more difficult to see, and I think we need not only bettertraining in geriatrics but more emphasis in training our healthprofessionals in prevention and allowing them to get more positivefeedback, so to speak.
Representative ScHwUER. Well, let's elaborate on that.
Dr. PAWLsN. Yes.

PROMOTING PREVENTIVE MEDICINE
Representative ScHEuER. How do we get the vast majority ofphysicians to change their behavior and their priorities in a waythat I think you three experts would feel is desirable, more concernwith counseling, more graduates of the medical schools going intogeriatric care and family care rather than some of the high-techspecialties that seem more glamorous? How do we provide somecarrots out there? I don't think anybody wants to provide a stick,but how do we provide some carrots to encourage them to go intothe portions of the health-care spectrum where they are mostneeded and to provide the preventive-health-care services that arethe most cost effective and the most needed?
Dr. PAWLsON. I think that, first of all, we have to focus on thetraining and education, and we have to have ways of attractingsome of the brightest and most capable, not only in research but inteaching, into those areas of prevention. And our medical schooleconomies are sort of set up, based on the same reimbursement

system, in a sense that I think it is to your major point, was thatwe now pay for technological procedures at a much higher rate perminute, per unit of time invested, and oftentimes when we do not,as I pointed out before, do not have good evidence as to whetherwhat we are paying for is that efficacious or not, but we go aheadand we do it. At the same time, reimbursement for services wherewe are trying to provide counseling or preventive services or, forinstance, geriatric assessment, which is the process that Dr. Wil-liams alluded to, we don't reimburse adequately for that.
I don't think we have to increase the total pot, but the presentreimbursement system grew up with some very peculiar kinds ofinfluences which are far from the market, in terms of determininghow much we pay any health care professional, whether it is physi-cians or nurses or social workers, in terms of technological versuscognitive kinds of procedures. So I really think that we need a re-adjustment there to, as well as the adjustment in the training andeducation, appropriately, sort of the effects of the reimbursementsystem.
Dr. WniTAs. May I just comment on this, Mr. Chairman?
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Representative SCHEUER. Yes, indeed.
Dr. WILLIAms. I certainly support those positions. It seems to me

there are other things that also can be done. Where we have
"health maintenance organizations" or health maintenance sys-
tems, we can go back to basic principles; these organizations were
really initiated with the goal of health maintenance and the mem-
bers were expected to get preventive procedures as a matter of rou-
tine and the physicians were reimbursed as part of the group to do
this.

In our pluralist system, we also employ individually paid physi-
cians and I think we need to take steps to adjust the overall rates
of payment to include the costs of preventive and screening meas-
ures. The other comment I wanted to make concerns a very inter-
esting model that I was told about recently from Oxford, England.
The health officer there has introduced a health prevention nurse
into the general practices in Oxfordshire, paying for it out of
health department moneys. What he has done that nobody else has
done is to have another supervisory nurse go around regularly and
be sure that this prevention staff person is carrying out the preven-
tion procedures. All the general practitioners said, "Yes. Sure we
want to do prevention. Be glad to have the help." But the fact was
that they weren't getting it going until this supervisory nurse came
around and reminded them and showed them how to put it into
effect in an efficient way in their office practices.

I think there are some organizational things we could do even in
our country.

ALTERNATIVE CARE FOR THE ELDERLY

Representative SCHEUER. Let me just follow up on that question.
Doctors are overstressed, nurses are overstressed. The average

nurse in this country doesn't have time for counseling. There is a
tremendous nursing shortage in this country and we just saw an
example of it on television this morning. So neither of those two
professions, overstressed as they are, have time for counseling.

Do you think it would make sense for us to organize the delivery
of health care, let us, at least say, for senior citizens with either
some paraprofessionals or nonprofessionals who could be given a 3
or a 6 months course in geriatric care, who could take care of
senior citizens and really be able to spend time counseling them on
simple behavioral things?

Should we try to include, in a major role in the delivery of
health care to frail or sick senior citizens, well senior citizens as a
resource?

Is there a manpower pool-a womanpower pool out there, senior
citizens in the last half of their sixties and perhaps the first half of
their seventies who constitute an untapped source of talent, who
have a lot of life experience, who have a lot of wisdom, and who,
with a comparatively little bit of professional training could pro-
vide a significant percentage of health care services to seniors, in-
cluding this all-important business of counseling them? And of
course, they would have to be trained to detect when there is a real
physical problem, an illness problem that would require a doctor or
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a nurse, but in the broad array of just behavioral problems, they
could play a very significant role on a very cost-effective basis.

Dr. WILLIAMS. I would like to comment on that. I think that is
certainly a step we are going to need to go to, Congressman
Scheuer. Models are beginning to be developed around the country
of this type of approach of groups of older people who are helping
themselves and ideally tied in with the health care system where
they need it. I think it is a very important step, and I believe we
will be seeing more examples of this, hopefully.

Representative SCHEUER. We are very happy to have Senator
Wilson joining us. Senator, we are asking questions of the first
panel, and if you wish to participate, I would be happy to yield to
you.

Senator WILSON. Thank you very much, Mr. Chairman. I gather
the purpose of the first panel is to find out whether or not we want
to grow old. [Laughter.]

Representative SCHEUER. I think we are taking that as a given.
Senator WILSON. I am delighted that the hearings are being con-

ducted, and I will simply listen. My questions really relate more to
the second panel. Thank you.

Representative ScHEuER. Very Good. Thank you. We are running
very late on this panel. It has been an extremely interesting panel.
I have one last question for all of you.

LIFE EXPECTANCY AND HEALTH STATUS

Based on present knowledge, what are the trends in life expect-
ancy at age 65 and how do these vary by demographic group?

Dr. BRODY. The life expectancy at age 65 has been increasing
over the last 30 or 40 years, over the last century, really, dramati-
cally. Life expectancy at age 75 is increasing. The United States
seems to be responsive, and our older citizens are health-conscious
and health-aware. The trend does not seem to be diminishing but
rather increasing and the concept of this idea of prevention, post-
ponement is something that is being accepted. The entire preven-
tion effort in this age cohort seems to be promoting longer and
healthier lives by the ways we can measure it and, of course, the
ultimate or easiest way to measure it is that, at each age, we are
living longer.

Dr. WILLIAMS. I would just add that we will still have very rare
survival beyond age 110 to 120, because of the concatenation of
multiple risk factors that come to play as time goes on. I don't
know what my other colleagues would say about this.

Representative SCHEUER. You consider that area more or less the
maximum theoretical limit?

Dr. WiLItAMs. It is pretty much the limit, because of the concate-
nation of multiple events that inevitably we are likely to have in-
flicted on us.

Representative SCHEUER. Let's take a figure of 110, as a example.
Will it be possible for us to perceive of most of those years, up to

110 as being reasonably happy, reasonably rewarding years, or will
this phenomenon continue that for every year of healthy life ex-
pectancy extension, there will be, as Dr. Brody suggested, 2 or
perhaps 3 sickness-afflicted years?
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Dr. WiLLiAMs. My judgment, Congressman Scheuer, is that we
will actually see healthier years, but that is a judgment without
adequate supporting data, thus far. My impression is that we are
seeing more people who live into their eighties and nineties reason-
ably healthy, who, when they suffer a heart attack or stroke or
cancer at that age, die very quickly and do not have a prolonged
disabled period. But to carry out my hope, as much as a judgment,
of limited disabled years, it really means we have to control or pre-
vent dementia and arthritis.

I don't know what Dr. Brody thinks. He is very cautious about
these predictions.

Dr. BRODY. I've been probably among the noted pessimists, with
the sense that somehow the lungs and the heart were made of
better stuff than the joints and the eyes and the brain and can pre-
serve the body longer than various faculties can maintain it in a
healthy and productive state. This means these are the challenge:
blindness; deafness; dementia; osteoarthritis; and other things that
we can postpone, because we now think we have pretty good gener-
al defenses against most diseases to propel us to, say, age 100. This
is worth a tremendous investment in basic research and in the
ways of implementing our prevention, postponement techniques.

Representative SCHEUER. Dr. Williams, we had testimony here in
this subcommittee in one of our earlier days of hearings from Dr.
Jack Feldman of the National Center for Health Statistics, and he
wasn't quite as sanguine as you are. In fact, he implied that there
has been virtually no improvement in the health status of the el-
derly and that was mostly because the functional limitations of the
elderly have not been significantly reduced.

Am I reading a conflict, an inconsistency between your testimony
and his that really doesn't exist?

Dr. WILLIAMS. I think we have a different view about it, and I
think we really need more data, more sound information, to help
resolve this difference. His agency and the Census Bureau, as well
as some of our Institute's epidemiologic studies, will help provide
this information. The National Center for Health Statistics' Na-
tional Health and Nutrition Examination Surveys are one of our
basic data sources. The 1990 census is going to be extremely impor-
tant. I think it is conjecture rather than certainty, either way.

Representative SCHEUER. Well, this is not a conjecture, but it is a
certainty that this has been an exceptionally interesting and en-
riching hearing for us, and we very, very much appreciate your tes-
timony. The fact that we went as far over time as we did is testi-
mony to how we were fascinated with you all. Thank you very
much.

Dr. WiLLAMs. Thank you.
Dr. BRODY. Thank you very much.
Dr. PAWLSON. Thank you.

THE LONG-TERM CARE PROBLEM

Representative SCHEUER. All right. Now we will call Mr. Joshua
Wiener, who is a senior fellow at the Brookings Institution; Mr.
John Holahan, director, Health Policy Center at the Urban Institute;
and Mr. Korbin Liu, senior research associate, Health Policy Center
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of the Urban Institute; Ms. Marilyn Moon, director of public policy
for the AARP, the American Association of Retired Persons; and Mr.
Gerald M. Eggert, executive director of the Monroe County Long-
Term Care Program.

I would like to recognize Senator Wilson for any opening state-
ment that you may have, Senator.

Senator WILsoN. Thank you, Mr. Chairman.
Representative SCHEUER. And then when the witnesses have

finished their statements, I am going to recognize you before posing
them any questions myself.

OPENING STATEMENT OF SENATOR WILSON
Senator WILSON. Thank you. I am most grateful for your courte-

sy, and I want to particularly commend you for holding these hear-
ings on what is obviously one of the most critical, complex, and
urgent issues, because it is the source of perhaps more gnawing
anxiety for the elderly, I think, even than the fear of so-called "cat-
astrophic illness." The fear of long-term illness is becoming an in-
creasing reality for so many, and one of the most difficult parts of
my job when I return to California is encountering the fears that
senior citizens quite rightly have perceived. As they grow older
there is a very grave prospect of their requiring and being unable
to find the kind of long-term care that in fact they will need. Their
families talk about losing everything that they have worked for, be-
cause they can't protect themselves against the financial burden of
supporting a family member for an extended period in a nursing
home.

Medicare pays only 2 percent of nursing home expenses and pri-
vate insurance covers only 1 percent, which means that medicaid
and uninsured individuals must struggle with the majority of the
enormous financial burden that long-term care makes necessary.
Many people tell me that they would jump at the opportunity to
purchase long-term care insurance independently or through their
employers, but that the insurance is just not available.

The House's defeat of the Pepper bill confirms that Congress still
has grave reservation about the idea of committing substantial
Federal funds to finance a further expansion of medicare. Most
Members agree that Congress needs to find viable solutions to this
problem without imposing what they think will be unrealistic new
expenditures upon the Federal Government for those who are
paying medicare premiums.

I look forward to hearing from our distinguished panel with re-
spect to their views on this matter, and I have specifically invited
their comments and will ask questions with regard to what I think
to be one possible solution-in a way that I think is most innova-
tive and cost effective. It was not my idea, but I was struck by it
and it gained my attention and certainly enjoys my full support as
an idea deserving of the most aggressive exploration. It is an idea
developed by the Office of Personnel Management.

The proposal, simply stated, is to offer nursing home care and
home health care coverage to, in this instance, Federal employees
as a demonstration group who are enrolled in a group life insur-
ance plan. The idea is a very simple one. The idea is that when a
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young breadwinner is seeking to protect his young family against
the contingency of his being taken from them or her being taken
from them, he or she most likely will buy life insurance, deter-
mined to provide that security to that young family. But as the
family grows older and as the young children whom the breadwin-
ner has sought to protect, themselves achieve independence, at
about that point the breadwinner, now aged, is confronted with
new health care challenges of his own or her own and that is, of
course, precisely what we are confronting today when we begin to
worry about our ability to maintain independence in old age, about
becoming a burden to children and about having the ability to
obtain and to afford the kind of nursing home care that is increas-
ingly a prospect.

I am told that some 43 percent of those between the ages of 65
and 69 can anticipate a prolonged stay in a nursing home at some
point during the balance of their lifetime.

The OPM plan would allow Federal employees to convert their
life insurance to long-term care insurance at no additional expense
to the Federal Government and at a relatively modest additional
expense to the members of that group life plan. The basic idea
rests upon the convertibility of the built-up equity in the group life
plan. OPM would finance a prepaid health care, that is, up to 3
years of either nursing home care or home health care by nursing
professionals, in a way we have found to be actuarily sound under
certain circumstances.

The idea that someone age 50 who had been a member of such a
plan for 10 years could buy an additional $11 per pay period to
achieve that kind of coverage, I think is appealing to many. And
obviously, the idea is appealing as it looks beyond the immediate
demonstration group. If it works for a sufficiently large group to
afford the risk-sharing opportunity in the case of Federal employ-
ees, why would it not also do so in the case of any large affiliated
group of employees, be they those of Pacific Telephone or General
Motors or the University of California, whoever it may be.

In the case of Federal employees, there is a pool of over 3 million
active Federal workers who do offer a rather tempting opportunity
for that kind of a demonstration and tested incentive. It would
seem to me too that it offers to the private sector, to private carri-
ers, a potential new market that should tempt them to engage in a
competition which presumably will benefit not just the immediate
test group but the many others that would, I think, be at least as
able to take advantage of the kind of risk sharing and convertibil-
ity offered to the demonstration group of Federal employees.

So it is my hope that by taking the lead to create a market in
this area, the Federal Government can create a long-term care
"domino effect" with more insurance carriers entering the market
with existing insurance programs expanding to offer competitive
services, and as a result of that prices will fall. The fall, the de-
crease in prices, presumably then will make it possible for private
companies and for State and local governments to offer a long-term
care insurance benefit plan, with this convertibility feature for in-
dividuals, so that they can purchase their own private coverage.

It is obvious that this is not a solution that will cover the entire
universe of need. On the other hand, it seems to me to offer poten-
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tial for covering a very considerable portion of that universe and toleave uncovered, as the burden for Federal efforts in some otherfashion, a significantly smaller burden than would otherwise be thecase if we were to seek direct enrollment of everyone over the ageof 60 or 65 or whatever we determined to be an age at which weare entering upon the threshold of that kind of expectancy of nurs-
ing home care.

So I will be very interested in listening to our panel and hopethat they will address that specific solution, along with the many
others that are, of course, available.

I have been involved in a social HMO in the Long Beach areawhich I think has been distinctly successful. There certainly areother approaches, and it may be, Mr. Chairman, that what we will
find is that a variety of approaches will be necessary in order toafford both the range of coverage at costs that are affordable andthe opportunity for individual choice, which I am sure we would
agree is desirable and a means that is, at the same time, affordable
to the American taxpayer.

There clearly is a limit to what we can do by way of medicare orby way of medicaid. And the alternative to some kind of innovative
approach of this kind or some of the others along the same line isto look, I think, to an expansion of medicaid, which it seems to mehas real visible limitations.

So I would thank you, Mr. Chairman, for your extreme courtesy
and look forward to the testimony of our panelists and then beingable to question.

[The attachments to Senator Wilson's opening statement follow:]
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PETE WILSON -o m'C

BSntEd Sates Senate t
WASHINGTON. DC 20310

October 6, 1987

Dear Colleague:

It is now estimated that Americans who reach age 65 have

a 43 percent risk of spending sometime in a nursing home during

the rest of their lives. Yet, currently less than one percent

of the elderly have long-term care insurance. Unfortunately,

even the limited availability of long-term care insurance is so

expensive that it is beyond the reach of most families. As

a result, many individuals are unable to receive the care they

need or in many cases are forced to sell virtually everything

they own just to pay the bills, which average about $60 a day

or $22,000 a year.

For this reason. I have introduced legislation to make

long-term care (nursing home and home health care) insurance

available to some 2.7 million federal workers in the hope that

this action will stimulate employers in the private sector to

offer their employees group coverage. Furthermore, the

extension of long-term care insurance to federal workers will

provide the insurance industry with valuable information that

should encourage the growth of long-term care insurance

nationwide.

Here's now the proposed option would work:

* When an employee reaches a minimum age of 50 with 10

years' participation in the Federal Employees Government

Life Insurance Program (FEGLI) he would be given an

opportunity to convert to long-term care insurance;

* He would convert a portion of the face value of his

Basic FEGLI (e.g., $25,000) and associated reserve funds

to long-term care insurance and would retain a minimum

$2,000 death benefit;

* He would continue to pay his share of the regular Basic

FEGLI premium for any amount of life insurance remaining

and would pay an additional long-term care premium based

on his age at conversion;

* He would receive stated dollar benefits for nursing

home or alternative home health care in accordance with

the specific long-term plan selected at the time of

conversion;
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October 6, 1987
Page Two

* He would be eligible to purchase coverage for his spouseat group rates without evidence of insurability, and topurchase additional life insurance:

* The Government would continue to pay its usualcontributions for Basic FEGLI but contributions
associated with converted life insurance would beredirected to the long-term care option. (There is noadditional cost to the Government.)

* Premium rates and dollar benefits would riseautomatically with increases in the General Schedulepay scale.

In addition, employees ineligible for the FEGLIconversion, or who for any reason do not wish to convert, couldelect the long-term care option. Because not everyone would beinterested in long-term care insurance, participation in theprogram v'o'1d be entirely voluntary.

Snoulo you nave any further questions, contact BruceMillis at 224-5422.

I hope you will join me in this effort.

Sincerely,

PETE WILSON

89-BOA 0 - 89 - 3
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U.S. Office of Personnel Management
Washington, D.C. 20415
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The Need for Long-term Care
* The over-65 population is growing faster than the pcpulation as a whoVe In 1380, there were 25.5

million Americans over 65. In 2C00. it is projected ihat 34.9 mill on will be over 65. Today, there are
about 2.5 million Americans over 65; 8 million is the projection for 2020.

* Out-of-pocket payments for long-term care are the teading cause of catastrophic health expendi-
fures. Approximately 430% of the over-65 population can expect to spend some time in a tong-term
care facility.

* At an average cost of $67 a day, a stay in a nursing home can cost between $20,000 and $40.000 a
year.

* Less than 1% of the nations population has any private insurance coverage for long-term care
services.

The Implications for Federal Employees
For most purposes, Federal employees are welt insured. The Federal Government has offered group life
insurance benefits to the workforce since 1954 and group health insurance since 1960. Like most other
Americans. however, Federal employees have no protection against the catastrophic costs associated with
long-term care for chronic, debilitating illness and few vehicles are available in the current market place to
provide such protection. For Federal employees, as for Americans generally, the most significant uninsured
event of potentially catastrophic impact is the expense associated with nursing home or other long-term
ca.r arrangements.

The Proposal
Federal employees would be given an opportunity to protect themselves from ;ha devastatirg costs o.
long-term care by adding a new option to the current fife insurance program (known as FEGLI).

Through a competitive selection process, the Office of Personnel Management (OPM) would select several
private sector insurers offering varying benefit levels to participate in the new Federal employee icng-term
care option.

Here's how the proposed option would work:

* When an employee reached a minimum age of 50 with 1o years participation in FEGLI. he would be
given an opportunity to convert to long-term care insurance,

* He would convert a portion of the face value of his Basic FEGLI insurance le g.. $25,000) and
associated reserve funds to long-term care insurance and would retain a minimum $2,000 death
benefit:

* He would continue to pay his share of the regular Basic FEGLI premium 'or any amount of tile
insurance remaining and would pay an additional long-term care premium based on his age at
conversion;

* He would receive stated dollar benef s for nursing home or alternative home health care:
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* fHe wouldi L's ei'p; to purcvase coverage io- his spouse a! group rates and without evidence of
insurabi~lay an- t. pur-otNase addlional fife insurance:

* The Governmen: would continue to pay its usual contributions for Basic FEG-I but contributions
associated wth convened life insurance would be recirected to the long-term care option. (There is
no additional cost to the Government)

* Premium rates and dollar benefits would rise automatically with increases in the General Schedule
pay scale. Additional inflation protection might be available in some plans.

Because not everyone wojld be interested in long-term care insurance, participation in the program would
be entirely voluntary. Further, employees ineligible for the FEGLI conversion, or who for any reason do not
wish to convert-could elect the long-term care option and pay the full cost of their coverage.

Why Use the Life Insurance Program
To Solve a Health Insurance Problem?

* As an employee reaches his mature years, his need for large amounts of life insurance coverage
decreases and his need for long-term care insurance increases. Instead of carrying a large amount
of life insurance coverage into retirement, as is the current practice, many employees would be
better served if their Basic coverage and the reserve funds associated with it could be converted to
long-term care insurance.

* Long-term care presents a special funding difficulty. While health insurance is generally priced to
cover the near-term health costs of the affected group, long-term care would best be financed by
setting aside funds today for a need which may not arise for many years in the future. The life
insurance program provides such long-term financing

* Employees who need to retain large amounts of lite insurance could opt for long-term care conver-
sion since they would still have access to the optional coverages under FEGLI which provide death
benefits of up to five times salary.

Why Act Now?
* The need for long-term care will reach crisis proportions soon, yet most Americans are largely

unaware of the impending threat to their financial well-being.

* Ev a:- r~owv. wv: can educate our work force -- and Americans generally - concerning their
vi-terabiii, vl in' illnr-rm prn their need for long-term care.

* We will be able to keep the price of protection lIo. n-;.ugh so that people in their middle years will be
molialed to buy insurance they are likely to need in .-i. ale.
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Represenative ScHEuER. Thank you very, very much for your
opening remarks.

MAIN ISSUES IN LONG-TERM CARE

We will now go to the second panel, which will discuss Long-
Term Care Costs and Coverage.

The panel includes, as I noted, Mr. Joshua Wiener, senior fellow
at the Brookings Institution; Mr. John Holahan, director, of the
Health Policy Center and Mr. Korbin Liu from that same center of
the Urban Institute; Ms. Marilyn Moon, director of public policy for
the AARP; and Mr. Gerald Eggert, executive director of the Monroe
County Long-Term Care Program.

Well, we are delighted to have you on this panel. We regret that
we are running a little behind. We would ask you to chat with us
informally for 5 or 6 minutes, hopefully not reading from your pre-
pared statements, which will be printed in full in the record. I am
sure that after you have made your remarks that Senator Wilson
and I will have a number of questions. So why don't we start with
you, Mr. Wiener.

STATEMENT OF JOSHUA M. WIENER, SENIOR FELLOW,
BROOKINGS INSTITUTION, WASHINGTON, DC

Mr. WIENER. Thank you. It is a pleasure to be here today. The
basic problem is that the United States does not have either in the
public sector or in the private sector satisfactory mechanisms for
helping people anticipate and pay for their long-term care. The dis-
abled elderly and their families find often to their surprise that
neither private insurance nor medicare covers the costs of long-
term care. Instead, the disabled elderly must rely on their own re-
sources and when those have been exhausted turn to welfare.

The aging of the baby boom population that was described in the
earlier panel, combined with the falling mortality rates, will lead
to sharply increased demand for long-term care far into the next
century.

Before additional stress is put on this inadequate system, we
need to carefully consider whether there is some better way to help
care for long-term care. Now as part of that effort, we at the
Brookings Institution developed a computer model to project long-
term care use and expenditures into the future. We had four inter-
esting findings.

First, as indicated by the first panel, the number of older people
will grow rapidly and the number of very elderly, those 85 and
older, will grow most rapidly. While the number of people aged 65
and over over the next 30 years is projected to increase by 61 per-
cent, the number of people in nursing homes is projected to in-
crease by 76 percent.

Second, older people will be significantly better off financially
than they are now by the year 2018, but that the income and the
assets of the younger elderly will increase more rapidly than those
of the very old. We project that the income of the population aged
65 to 74 will roughly double in constant 1987 dollars over the next
30 years, but the incomes of those 85 and older who have the pri-
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mary risk of institutionalization will increase only 17 percent in
real terms.

Third, long-term care spending will increase rapidly, especially
for nursing home care. We project that in constant 1987 dollars,
nursing home spending for the elderly will increase from about $33
billion in 1988 to $98 billion in 2018. Moreover, medicaid spending
will increase even faster than total long-term care expenditures.
This last result is surprising, since the overall economic well-being
of the elderly is expected to improve substantially over the period.
The basic reason that medicaid expenditures increase more quickly
is that for the population most at risk of needing nursing home
care, those age 85 and older, their income does not go up enough to
compensate for the rising costs of long-term care. So in fact that
population will be worse off relative to the cost of nursing home
care in the future than they are now.

Finally, although the number of disabled elderly likely to use
long-term care will increase dramatically, there is another part of
the equation that is often forgotten, and that is that the economy
as a whole will also grow. The financial burden of long-term care
will largely depend on how fast the economy grows. Under a low-
growth assumption, 1 percent real growth per year, total long-term
care expenditures increase from a little less than 1 percent of GNP
in 1988 to almost 2 percent of GNP by 2018.

By contrast under a high-growth assumption, 3 percent real
growth per year, total long-term care expenditures will grow to
only 1.05 of GNP by the year 2018. While long-term care will clear-
ly be an additional economic burden, moderate levels of economic
growth should lessen that stress.

FINANCING LONG-TERM CARE

Now how are we going to help pay for long-term care in the
future? Well, one strategy-one mentioned by Senator Wilson-is
to rely on private sector financing mechanisms. And our projec-
tions indicate substantial potential for growth for private sector fi-
nancing mechanisms. A multibillion market is currently virtually
totally untapped.

On the other hand, we found no evidence in our simulations to
suggest that private sector financing mechanism could become the
dominant form of long-term care financing. For example, with
fairly generous assumptions about who would be willing to partici-
pate and the willingness of the insurance companies to offer poli-
cies, we estimate that by the year 2018, insurance sold to those age
65 and older might be purchased by something between 25 and 45
percent of the elderly, may account for 7 to 12 percent of total
nursing home expenditures, and may reduce medicaid nursing
home expenditures and the number of people who spend down to
medicaid by 1 to 5 percent.

These general conclusions also apply to other private sector fi-
nancing mechanisms, such as social health maintenance organiza-
tions, continuing care retirement communities and individual med-
ical accounts.

So if the private sector is not going to make the public sector
wither away, the question we face is what kind of public sector pro-
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grams do we want? And here I think the basic issue is: Do we wantto stay with a means-tested welfare program as our principalmeans of financing long-term care or do we want to move to moreof a social insurance program?
The principal argument for staying with a means-tested ap-proach is that medicaid, despite its many deficiencies, does, in fact,meet the most urgent needs of the low-income, disabled population

at minimal cost to the taxpayer. The spend-down requirementsinsure that medicaid finances only that part of care that is beyondthe financial resources of the elderly. While targeted on the poor,
medicaid also provides a safety net for middle income people withhigh long-term care expenses.

Although incremental improvements in medicaid are attractive,
public charity always carries some stigma, and efforts to reducetaxpayer costs are likely to perpetuate a two-class system with infe-rior care and status for medicaid patients. Moreover, it is an oddprogram where a majority of people using services end up on wel-fare. A majority of people who enter nursing homes end up onmedicaid before they leave. In other U.S. welfare programs, such asaid to families with dependent children and the supplemental secu-rity income program, we expect only a small minority of the popu-
lation to financially qualify.

In my view, it would be greatly preferable to recognize that long-term care is a normal insurable risk of the elderly and should becovered under a social insurance program, one that leaves a sub-stantial role for the private sector.
Representative SCHEUER. Excuse me. Did you say a normal andinsurable risk?
Mr. WIENER. Right. By that I mean that we have a situationwhere a minority of the population will end up having catastrophic

costs. Thus, it make sense to have a risk-pooling strategy where ev-eryone pays in, but only a minority of the population ends up usingservices.
Now the public costs of such a program and the taxes necessary

to pay for it will clearly be substantial, but need not be totally un-manageable. While the costs of any public program would clearlydepend on its designs, we have estimated that the fully implement-ed cost of a public insurance program in 1988 would range some-
where between $38 billion and $47 billion compared with the $22billion we spend now under current policies and compared to theroughly $42 billion that we spend on total long-term care services,both public and private. We estimate that a payroll tax of some-
where between 2.4 and 3.1 percent, half on employers and half onemployees, with no cap on taxable salaries, would be required tofinance the program.

By means of comparison, if current long-term care public pro-grams were financed on a payroll tax basis, which they are not cur-rently, we estimate that over the next 62 years, it would require a1.6 percent payroll tax to pay for those programs.
In conclusion, although financing long-term care has traditional-

ly been viewed as an insolvable problem, it is actually one of themore tractable social problems that we face in the United Statestoday. Indeed, unlike crime, poverty, racism and teenaged pregnan-cy, financing long-term care has a range of known and feasible so-
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lutions. The question is whether we, as a society, have enough po-
litical will and ingenuity to choose among them and put an im-
proved system in place. Thank you.

[The prepared statement of Mr. Wiener follows:]
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PREPARED STATEMENT OF JOSHUA M. WIENER

CARING FOR THE DISABLED ELDERLY: WHO WILL PAY?*

Joshua H. Wiener, Ph.D.
Senior Fellow

The Brookings Institution
1775 Massachusetts Avenue. N.W.

Washington, D.C. 20036

* These opinions are those of the author and should not be attributed
to other staff members, officers, or Trustees of the Brookings
Institution.

Testimony presented at a hearing on 'The Health Care Needs of the
Elderly,' Joint Economic Committee, Congress of the.United States,
Washington, D.C., June 14, 1988.
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It is time for Americans to face a serious problem--how to

organize and pay for long-term care for the disabled elderly. More and

more Americans are living past 75, 85, and even 95. Consequently, many

more elderly than ever before suffer not only acute illness requiring

hospitalization and a doctor's care, but also chronic disabling

conditions that require long-term care either at home or in a nursing

home.

Alzheimer's disease, osteoporosis, heart disease and stroke

predominate among the many diseases that cause chronic disability among

the elderly. These conditions bring both physical and emotional pain

as people experience and relatives watch a decline in the ability to do

things that most of us take for granted. Long-term care is the help

needed to cope, and sometimes to survive, when physical or mental

disabilities impair the capacity to perform the basic activity of every

day life, such as eating, toileting, bathing, dressing and moving

about.

The United States does not have, either in the private or the

public sectors, satisfactory mechanisms for helping people anticipate

and pay for long-term care. The disabled elderly and their families

find, often to their surprise, that neither private insurance nor

Medicare covers the costs of long-term care to any significant extent.

The disabled elderly must rely on their own resources or, when these

have been exhausted, turn to welfare. The aging of the baby boom

generation combined with rapidly falling mortality rates for the
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elderly will lead to sharply increased demand for long-term care that

will require substantially greater public and private spending far into

the next century. Before additional stress is put on this inadequate

system, Americans should carefully consider alternative ways of

financing long-term care and what role the federal government might

play in them.

How Do We Pay for Long-Term Care Now?

Most elderly people are not disabled. Of the 28.6 million

Americans aged 65 and over in 1985, less than a quarter (6.3 million)

were disabled. But the incidence of disability is high for the very

elderly. Only about 13 percent of people aged 65-74 were disabled in

1985, but that proportion rises to 58 percent for people aged 85 and

over. Mortality rates at advanced ages have come down dramatically in

recent years, bringing increases in the number of disabled elderly.

Most disabled elderly are cared for at home, which is where they

greatly prefer to be. Caregivers are usually relatives--generally

spouses, daughters, or daughters-in-law--and occasionally friends.

This unpaid care which frequently put great strain on families, is

sometimes supplemented by paid services, such as home health workers,

homemaking help, or by adult day care and respite care. Only about 21

percent of the disabled elderly were in nursing homes in 1985.

Most families who seek nursing home care find it beyond their

financial reach. The cost of a year in a nursing home averages about

$22,000 and can be much higher. Although families are the predominant
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provider of long-term care in the United States, nursing homes dominate

long-term care financing.

Only a trivial portion of total long-term care bills are now

covered by any form of insurance--public or private. The disabled

elderly who pay for long-term care do so out of their own or their

family's income and assets. They turn to Medicaid, which accounts for

71 percent of government spending on long-term care, if they are poor

or have 'spent down' their income and assets to levels that make them

eligible. Out-of-pocket spending amounts to a little more than half,

and Medicaid for a little less than half, of all expenditures for

nursing-home care.

The dominance of private out-of-pocket spending and Medicaid in

long-term care finance creates a two-class system of care. Medicaid

reimbursement rates are below rates charged private-pay patients. As a

result, Medicaid patients tend to receive lower-quality care and often

find an inadequate supply of services and waiting lists for admission.

The fact that Medicaid normally covers nursing home care, but little

home care introduces an institutional bias into the system. Financing

long-term care through Medicaid is perceived as demeaning by

beneficiaries, especially middle class beneficiaries who never expected

to be on welfare, as inadequate by providers, and as expensive by state

and federal taxpayers.

Although the United States has a highly developed private

insurance industry and broad social insurance coverage, especially for

the elderly, little attention has been paid to ways of financing long-
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term care. The development of insurance approaches has been inhibited

most likely by uncertainty arising out of two characteristics of long-

term care:

* Because long-term care is needed primarily by the very
elderly, a long time is likely to elapse
between the time provision for financing might
be made and its use. Possible changes in mortality rates,
income, inflation, use of services and the risk of
disability over this period creates major uncertainties both
for buyers and sellers of long-term care financing.

* Long-term care is currently provided primarily
by relatives. Once financing is available, there is
considerable risk of 'moral hazard' (greater use of paid
care once financing is available), especially for home care.

Whatever the reasons, the United States so far has relied for long-term

care financing on a patchwork of private out-of-pocket spending and a

means-tested welfare program. Pressure on this patchwork system will

mount as the population of disabled elderly increases.

Increasing Strains on the System

Over the next several decades, the bill for long-term care is

certain to use rapidly. Using the Brookings-ICF Long-Term Care

Financing Model, we have made detailed projections of the disabled

elderly population to the year 2020, together with their income,

resources and likely use of long-term care, assuming that mortality

rates continue to decline, incomes and inflation continue to grow at

moderate levels and current policies with respect to financing long-

term care do not change. Over the next three decades, they show:

First, the number of older people will grow rapidly and the number

of very elderly will rise even faster. Because they will be older,
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more of the population over 65 will be disabled. The increase in

disabled elderly will mean more users of long-term care, especially

nursing home care. 'While the number of people over 65 is projected to

increase 61 percent over the period, the nursing home population will

increase 76 percent. Nursing home residents will also be older--51

percent of them will be over 85 in 2018, compared with 42 percent in

1988.

Second, older people will be significantly better off financially

by 2018, but the income and assets of the younger elderly will increase

much more rapidly than those of the very old. Real incomes of people

aged 65-74 will more than double over the three decades due to more and

higher pensions, increases in Social Security benefits and income 
from

assets. Incomes of the 85 and over group, who are most likely to be

users of nursing homes and home care, will go up only about 17 percent

in real terms. This group is already in their fifties and will not

benefit as much as younger cohorts from expected increases in pension

availability and labor force participation by women.

Third, long-term care spending will increase rapidly, especially

for nursing homes. If nursing home costs rise 5.8 percent per year

(compared with a 4.0 percent increase assumed for the general price

level), nursing home spending for the elderly will more than triple,

rising from $33 billion in 1988 to $98 billion (in constant 1987

dollars) by 2018.

Medicaid spending will rise faster than total long-term care

spending and the proportion of nursing-home patients dependent on
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Medicaid will not decline. This last result is surprising. Since the

overall economic well-being of the elderly is expected to improve

substantially over the period, why should they not become less

dependent on a program intended for the poor? The answer is that long-

term care costs are projected to rise faster than the incomes of the

very elderly, the group most likely to use long-term care. Thus those

with the greatest risk of needing care will actually be worse off in

the future in terms of their ability to pay for it.

Finally, although the number of disabled elderly likely to use

long-term care will increase dramatically, the economy will grow as

well. The financial burden of long-term care will largely depend on

how fast the economy grows. Under a low growth assumption (1 percent

real growth a year), total long-term care expenditures increase from

0.89 percent of GNP in 1988 to 1.92 percent in 2018 (and 4.22 percent

in 2048). In contrast, under a high growth assumption (3 percent real

growth a year), total long-term care expenditures will only grow to

1.05 percent of GNP in 2018 (1.28 percent in 2048). While long-term

care will clearly be an additional burden on the economy, moderate

levels of economic growth should lessen that stress.

Options for the Future: The Private Sector

There are a wide variety of alternative ways that long-term care

might be financed in the future. We focused first on several widely

discussed private sector initiatives including:

* increasing incentives for private saving by creating
individual medical accounts (IMAs), savings accounts
earmarked for long-term care that would receive
favorable tax treatment by the federal government;
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* increasing the ability of older people to use the
equity accumulated in their home (normally their

principal asset) to pay for long-term care through
home equity conversions (HECs);

* pooling the risk of high long-term care expenses
through private long-term care insurance;

* establishment of continuing care retirement
communities (CCRCs) or residential complexes
with independent living units for older people
and a guaranteed availability of care (from
occasional home care to full nursing home care
if needed) for the life-time of residents;

* formation of sociallhealth maintenance organiza-
tions (S/HMOs), an extension of the health
maintenance organization concept of prepaid health care

financing to include long-term care services.

In projecting the potential market for private sector initiatives

for the next three decades we made optimistic assumptions about the

number of people who would participate in private sector financing.

Our purpose was to determine the most that can reasonably be expected

from the private sector with respect to participation, proportion of

long-term care expenses financed, and reduction in the use of Medicaid.

Our projections indicate substantial potential for growth of

private sector financing mechanisms for long-term care. A potential

multibillion dollar market is almost entirely untapped. People

purchasing these products will have better financial protection.

Even under our optimistic assumptions about who would participate,

however, private sector financing cannot be relied on to do the whole

job. Private sector approaches are unlikely to be affordable by a

majority of elderly, to finance more than a modest proportion of total

nursing home and home care expenditures or to have more than a small
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impact on Medicaid expenditures and the number of people who spend down

to Medicaid financial eligibility levels. For example, we estimate

that by 2018, private long-term care insurance sold to those aged 65

and older may be affordable by 25-45 percent of the elderly, may

account for 7-12 percent of total nursing home expenditures and may

reduce Medicaid expenditures and the number of Medicaid nursing home

patients by 1-5 percent. Those general conclusions also apply to

individual medical accounts, continuing care retirement communities,

and social/health maintenance organizations. Home equity conversions

and private insurance sold to people under age 65 are only the options

in which a substantial majority of the elderly might participate.

However, home equity conversions have limited potential for paying

large long-term care bills directly, and thirty years from now, private

insurance sold to people under age 65 might pay for only 17 percent of

nursing home expenditures.

Private sector options have a limited impact because they are so

expensive that most elderly cannot afford them. Since total long-term

care expenditures per capita age 65 and over exceed $1,300 a year, this

is hardly surprising. Total (public and private) long-term care costs

roughly equal Medicare Part B expenditures and exceed three-fourths of

Medicare Part A expenditures. Thus, costs never become trivial even

when spread over the whole elderly population.

Although private long-term care insurance policies are rapidly

evolving, policies now available are also limited in the amount of

financial protection that they offer. For example, policies often have
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prior hospitalization requirements, pre-existing condition exclusions,

age restrictions on who may purchase policies, and limits on the levels

of nursing home care covered. Very little home care is covered.

Reimbursement levels usually do not increase with inflation, which can

be a serious problems because a payment level that is adequate today

will not be adequate in the future. An indemnity policy with a $50 per

day nursing home benefit purchased at age 65 when its relatively

affordable needs to pay over $150 per day at age 85 to have comparable

purchasing power. The problem is that improved coverage and

affordability are tradeoffs. That is, coverage improvements are likely

to make products more expensive, thus reducing affordability. For

example, indexing the indemnity level to inflation would probably

increase premiums for the elderly by about 30-40 percent.

Options for the Future: The Public Sector

While it is desirable for the private sector to play a much

greater role in financing long-term care, our projections indicate that

it is not reasonable to count on private initiatives to reduce

substantially Medicaid spending for long-term care or to decrease

appreciably the number of lower- and middle-income people spending-down

to Medicaid eligibility. The question then is: should the nation

stick with a means-tested welfare public program as its major program

for financing long-term care or should it enact a new program of social

insurance?

The principal argument for staying with a means tested approach is

that Medicaid, despite its many deficiencies, does meet the most urgent
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needs of the low-income disabled elderly population at minimal cost to

the taxpayer. The spend-down requirements ensure that Medicaid

finances only that part of the care that is beyond the resources of the

elderly. While targeted on the poor, Medicaid also provides a safety

net for middle-income people with high long-term care expenses.

Making the Medicaid means test less onerous and reimbursement

rates more adequate would make life better for the elderly, but would

retain the fundamental welfare character of the program. Desirable

changes include increasing the personal needs allowance and the level

of protected assets for patients and raising the amount a Medicaid

patient's spouse is allowed to retain for living expenses.

Although incremental improvements in Medicaid are attractive and

not inconsistent with more fundamental restructuring of the public role

in financing long-term care, public charity always carries some stigma,

and efforts to reduce taxpayer costs are likely to perpetuate a two-

class system with inferior care and status for Medicaid patients.

Moreover, it is an odd welfare program whose eligibility requirements

are met by a majority of the people using services. In other U.S.

welfare programs, such as Aid to Families with Dependent Children and

the Supplemental Security Income program, only a small minority of the

population is expected to be financially eligible.

It would be greatly preferable to recognize that long-term care is

a normal, insurable risk for the elderly, which should be covered under

a general social insurance program like Medicare and not through a

welfare program like Medicaid. Everyone should contribute to public
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long-term care insurance and earn the right to benefits when they need

them without having to prove impoverishment. Social insurance

coverage, however, should not make long-term care free, or even nearly

free to Medicare beneficiaries. Substantial cost-sharing is

appropriate to control increases in service use that might occur if

financing were newly available to the large number of disabled elderly

who do not now receive paid care. Indeed, with respect to home care,

where the risk of increased service use is far greater than for nursing

home care, limitation of benefits to the severely disabled, strictly

defined, would also be desirable.

Public costs and the taxes necessary to pay for a public insurance

program would be substantial, but need not be unmanageable. Moreover,

most of the costs of a public insurance program would be incurred by

society with or without a new program. We estimate that the near-term

(1988) public costs of a fully implemented public insurance program

would vary from $38 billion to $47 billion depending on program design,

compared with $20 billion under current policies.

A payroll tax of between 2.4 and 3.1 percent, half on employers

and half on employees with no cap on taxable salaries, would be

required to finance the program. If current public long-term care

programs were financed by a payroll tax, the cost would amount to 1.6

percent of payroll. The incremental tax can, and should be reduced

through estate or inheritance taxes, income tax surcharges, or excise

taxes; through premiums paid by the elderly, and by retaining some

state financial responsibility for long-term care.
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Conclusion

Major new initiatives are needed both in the private sector and in

the public sector to improve the financing of long-term care.

Americans should recognize that long-term care is a normal risk of

growing old that needs to be anticipated. A large potential market

exists for private long-term care insurance and other private

initiatives. Development of that market by the private sector with

encouragement from the government could make long-term care much more

affordable for a substantial fraction of the population. However, even

with maximum likely development of private options, public spending for

long-term care, mostly under Medicaid, will increase rapidly for the

foreseeable future. Since continuing to rely on a welfare program to

finance long-term care for a large part of the population is

undesirable, ways should be found to broaden Medicare coverage to

include long-term care.

Although financing long-term care has traditionally been viewed as

an insolvable problem, it is actually one of the more tractable social

issues facing the United States. Indeed, unlike crime, poverty, racism

and teenage pregnancy, financing long-term care has a range of known

and feasible solutions. The question is whether we as a society have

enough political will and ingenuity to choose among them and put an

improved system in place.
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Representative SCHEUER. Thank you very much, Mr. Wiener.
Now Mr. Holahan.

JOINT STATEMENT OF JOHN HOLAHAN, DIRECTOR, AND KORBIN
LIU, SENIOR RESEARCH ASSOCIATE, HEALTH POLICY CENTER,
URBAN INSTITUTE

Mr. HOLAHAN. Thank you. My testimony is joint testimony with
Korbin Liu.

COSTS OF LONG-TERM CARE

We make three major points in our testimony.
First, that the current long-term care system, such as it is, has

been extremely successful in keeping the costs of that system
under control. This is in contrast to other health services such as
hospital care and physician payments.

Second, that these efforts to control the cost of the system have
led to a system with many problems.

Third, that despite these problems, efforts to solve them through
extension of long-term care financing are likely to be very expen-
sive and we caution that public policymakers must proceed very
carefully.

The main characteristics of the system are the dominance by the
medicaid program which finances most of long-term care, the limit-
ed role of medicare, the broad social insurance program for the el-
derly which affects the long-term care system principally through
some coverage of home health services; the presence of a range of
other programs that finance long-term care, such as Older Amer-
cian Act programs, veterans' programs, title XX, and so forth; that
a large amount of the long-term care system is financed privately,
principally through out-of-pocket payments by the elderly; and fi-
nally that private insurance has a very, very limited role.

We mention some of the efforts that public programs, principally
medicaid have used to control costs. These are strict limits on bene-
fits for home health services, both for medicare and medicaid; med-
icare payment policies for nursing home care that are low relative
to the cost of serving medicare patients and thus limit the partici-
pation of nursing homes in medicare; and a broad array of per-
spective payment systems in medicaid which again limit the costs
of nursing home care in the medicaid program.

The results of these efforts to control costs have been very suc-
cessful. Public expenditures on long-term care in the United States
are $24 billion. This may seem like a lot; but it is only 0.6 percent
of GNP in 1985. The growth in nursing home expenditures has
been relatively rapid, but when one looks behind the data, the rea-
sons for growth are very different than they are for, say, hospital
care, which has grown at similar rates.

Hospital sector growth has been due to increases in service inten-
sity, largely the introduction of new technologies, and inflation in
hospital costs above the rate of general inflation.

In the nursing home sector, which has had comparable rates of
growth, about 17 percent per year from the early seventies through
the mideighties, most of this growth has been due to either demo-
graphic change, that is increases in the population that are over
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the age of 65 or the proportion of the elderly that is over the age of
85, and second, to growth in the nursing home bed supply and utili-
zation that accompanied the introduction and early years of medi-
care and medicaid up through, roughly, 1975.

Thus, the costs of long-term care in this country cannot really be
regarded as large and the growth in costs can't be regarded as
being essentially out of control, as they often have been character-
ized.

PROBLEM IN LONG-TERM CARE

This success in controlling costs has left us with a system with
many problems. These are as follows:

Problems of heavy-care patients or especially sick people in get-
ting into nursing homes, problems of access of medicare benefici-
aries getting into nursing homes, quality of care, the financial im-
poverishment that individuals must undergo before receiving med-
icaid benefits, and, finally, limited publicly supported home care
which thus puts most of the burden on families, friends, spouses,
and so forth.

LONG-TERM CARE OPTIONS ARE EXPENSIVE

While the system then has many problems, these problems are
not going to be easily solved. The demographic changes that others
have referred to this morning are very real and mean that the
costs of long-term care are going to grow even if there are no
changes in financing. The aged population between the years of
1980 and 2000 will grow from 26 million to 35 million, the popula-
tion over 85 will double. This is important because this population
is three times as likely to enter a nursing home. The calculations
that we have done show that the individuals with three or more
ADL dependencies and the number of people in nursing homes will
grow by 64 percent between the years 1980 and the year 2000 and
by 126 percent between 1980 and the year 2020.

Again, these factors mean that the cost of long-term care will
grow greatly even if there is no change in financing. Changes in
financing, of course, will mean that the system will cost more.
Looking at nursing home care, for example, without any changes
in financing, nursing home expenditures will grow from $27 billion
as it was in 1980 to $47 billion in the year 2000. With some expan-
sion of the nursing home system in response to, say, improved
nursing and reimbursement rates or higher quality standards, ex-
penditures could easily reach $70 billion by the year 2000. This is
in constant 1985 dollars.

All of this means that the potential costs of the long-term care
system are very great. At the same time, the core of the medicare
program faces substantial financing problems; the expenditures for
both part A and part B are expected to grow faster than current
projected revenues; the gap between expenditures and revenues
will be fairly substantial as we move out into the next century.
Unless we are extremely successful with containing hospital costs
and physicians expenditures or in shifting some of this burden to
the elderly, it will mean that more of the burden will be shifted to
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the general population through income tax or payroll tax pay-
ments.

Thus, it seems likely that any expansion of the long-term care
system must proceed very, very carefully and with serious consider-
ation of different approaches of targeting benefits on either the
poor or catastrophic coverage or some method that allows this
system to expand in a very controlled manner. Thank you.

[The joint prepared statement of Mr. Holahan and Mr. Liu fol-
lows:]
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Long term care consists of a fairly wide array of services, all of which

can conceivably be provided in a wide range of settings, rendered to persons

who have lost all or part of their ability to care for themselves. Long term

care in the United States is financed through a combination of private

resources and a mixture of public programs. As shown in Table 1, most private

spending is directly out of pocket. In 1985 Americans spent $19.8 billion

directly out of pocket on long term care expenditures. Private long term care

insurance is currently very small, contributing only $800 million to long term

care outlays. The bulk of public spending is through the Medicaid program,

which contributed $18.2 billion in 1985. Most Medicaid spending is for nursing

home care. The Medicare program spent $2.9 billion, mostly for home health

services; much of this spending is for individuals recuperating from acute care

episodes and is not strictly long tetm care. The Veterans Administration, the

Older Americans Act, Title XX, and SSI also contribute some funds towards the

long term care system.

The result of this combination of financing mechanisms is, first, that

individuals are at risk for very large long term care expenditures. Second,

most public spending is provided by Medicaid, a program designed to care for

the poor. Third, most public financing is for nursing home care, while support

for noninstitutional services is limited and highly fragmented among a variety

of programs. Finally, and very importantly, most noninstitutional services are

provided by families and friends.

The long term care system in the United States has been exceedingly

successful in controlling its outlays. Medicare, for example, limits its role
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Table 1

Distribution of Long-Term Care Spending for Fiscal Year 1985,
by Source of Payment and Type of Service

(in billions of dollars)

Nursing All Long-
Home Care Home Care Term Care

Private Sources
Out of Pocket 16.15 3.65 19.80
Insurance .30 .49 .79
Other .28 .43 .71
Total Private 16-77 477 2177-

Federal Programs
Medicare .59 2.35 2.94
Medicaid 9.46 .55 10.01
Veterans Administration .82 .01 .83
older Americans Act 0.00 .67 .67
Title XX 0.00 .74 .74
Total Federal 1U8'7 4 T3 15TI§

State and Local Programs
Medicaid 7.74 .46 8.20
Other .42 .50 .92
Total State and Local 8.16 .96 9.12

Total Public 19.03 5.28 24.31

Total All Sources 35.76 9.85 45.60

Sources: Preliminary Congressional Budget Office Estimates based on
data supplied by the Actuarial Research Corporation.

a. Nursing home care expenditures are distributed by levels of
facility certification. The levels represented are skilled nursing
facility (SNF) intermediate care facility (ICF, a combination of SNF
and ICF (SNF/ICF), intermediate care facility for the mentally
retarded (ICF/MR, and not certified).

b. The home health agency services represented are: nursing
care (nurse), home health aids (HH Aide), speech therapy (speech),
physical therapy (phy-T), occupational therapy (Occ-T), and medical
social services (Med-Soc). Payments for adult day care, meals, and
transportation services are also included in the estimates.
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in the long term care system through very strict coverage of requirements for

skilled nursing facility care and for home health care. Medicare reimburses

for nursing home care on the basis of average facility costs. The marginal

costs of Medicare patients is usually quite higher. Most nursing homes either

do not participate in Medicare or limit their participation to a small share of

their available beds.

The Medicaid program has also been quite successful in constraining the

growth in its expenditures. Medicaid programs have been innovative and quite

successful in adopting prospective reimbursement systems for nursing home care

well before such systems were employed in the hospital sector. Medicaid

prospective payments systems can vary in their sophistication but the evidence

suggests that, in general, they have been very successful in controlling the

rate of growth in costs. Medicaid financing of home care services has also

been limited, primarily through limiting the criteria established for coverage.

The home and community based care benefit has grown in re.ent years, but even

this has been limited by federal policies which constrain its outlays to be no

greater than what institutional and noninstitutional services would have been

had the state not adopted a waiver program. States have also used certificate

of need to limit the bed supply. Together with tight reimbursement policies,

nursing home bed supply has been seriously constrained in many states. Bed

availability in the United States varies from 22 beds per 1,000 elderly in

Florida to over 90 beds in Minnesota.

The result is a long term care system that has been successful in

controlling its costs. The rate of institutionalization of elderly Americans

is amongst the lowest of all industrialized countries (1). While twice as many

severely disabled elderly individuals are in the community for every individual
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in the nursing home, paid outlays for this population are minimal. Of all
noninstitutional services provided to the elderly, only about one fourth are
provided by formal care providers. The total out-of-pocket outlays for
noninstitutional services for the elderly disabled are amounted to only about
S1 billion in 1982 (10). Long term care outside of nursing homes therefore is
largely provided by spouses, family and friends.

The argument that long term care costs are not high may seem at odds with
evidence of rapid growth in nursing home expenditures that are frequently
cited. Expenditures for nursing home care increased about 5-fold between 1972
and 1984. This rate of growth is comparable to those observed in the hospital
sector for which there has been serious concern resulting in the adoption of
the Medicare prospective payment system (PPS). However, careful analysis of
the data shows that there are important differences. Most of the growth in the
hospital sector between 1965 and 1985, above that due to increases in general
inflation, has been due to increased intensity of care; that is, mo-e services
per patient day largely driven by the growth of new technologies. In addition,
hospital input price inflation also exceeded general inflation by 1 to 2
percent per year.

The growth in nursing home costs is very different. Most of the nursing
home expenditure growth has been due to changes in the percentage of people
over 65 and the percentage of the elderly population that was very old.
Moreover, there were very rapid increases between 1965 and 1975 as utilization
responded to the introduction of new federal programs that financed long term
care and the resulting growth in the bed supply. Once demographic changes and
the initial increases in utilization are controlled for, there has been very
little real growth in nursing home spending over this period. Stated
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differently, there is no reason to believe that growth in nursing home

expenditures is "out of control."

While the U.S. long-term care system is not costly, there is also reason

to believe it is significantly underfinanced. One problem that is frequently

mentioned is the lack of available beds in many areas. The result of bed

supply shortages is that access for low-income and heavy-care patients is

limited. Scanlon has shown that it is difficult for Medicaid patients to

obtain access in markets with fewer beds; in contrast, private patients face no

access problems anywhere (12). Research by Weissert and Scanlon has also shown

that patients with heavy care needs have more difficulty obtaining placement in

markets with limited supplies of beds (15). Over 90 percent of unmarried

severely disabled individuals over 75 years of age are in nursing homes in

states with many beds per capita while only 50 percent of similar individuals

are in nursing homes in states with few beds. A recent study by Kenney has

shown that Medicare patients are less likely to be placed in nursing homes in

the post-PPS era in markets with fewer nursing home beds (7). In a market with

fewer beds, nursing homes can choose the patients that are more profitable.

The evidence overwhelmingly suggests that they choose either private-pay

patients or Medicaid patients with more limited care needs. Heavy-care

Medicaid patients and Medicare patients are less likely to be served.

There is also evidence that markets with limited numbers of nursing home

beds result in more patients remaining in hospitals. Under Medicare's

prospective payment system, hospitals have a strong incentive to reduce lengths

of stay and to discharge patients as quickly as possible. Hospitals that are

unable to discharge patients promptly often continue to care for these patients

and thus suffer relative financial losses in comparison with hospitals in
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markets with a more abundant supply of nursing home beds. There is also

evidence that low-income Medicare beneficiaries have more difficulty being

placed in nursing hones and are more likely to be discharged home than other

patients. Thus, bed supply limitations, again, result in access problems for

low-income patients.

The quality of care in nursing homes is also a source of considerable

concern. Many studies have documented deficiencies in nursing homes, ranging

from inadequate staffing, fire code violations, insensitive staff, etc. (5,

14). Quality of care problems are in part related to bed shortages. With a

tight bed capacity, homes have less need to compete for patients. Because

quality is one of the dimensions on which nursing homes compete, a reduced need

to attract patients may seriously affect incentives to maintain high-quality

facilities. With a tight bed capacity, states have been unwilling to close

deficient facilities because there are no alternative settings for placing

patients. Facilities remain open and the state must increase monitoring to

assure minimal standards are met. The enforcement efforts are costly in terms

of state resources and are often doomed to failure because sufficient resources

are not applied.

Medicaid reimbursement policies can also result in reductions in quality.

Studies have shown that nursing homes in states where Medicaid reimbursement

policies have strong cost control features have lighter casemix and less

staffing (2). There is also evidence that nursing homes respond to strong

rate-setting pressures by reducing costs in nursing and patient-care cost

centers (3).

Another serious problem with the current system is the Medicaid spenddown.

To become eligible for Medicaid benefits, individuals must use up most of their
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assets and income before Medicaid coverage will begin. Individuals at the top

of the income distribution can finance long-term care through asset earnings

and social security payments. Individuals whose resources are insufficient

must use up these assets before becoming eligible. They therefore must

impoverish themselves before gaining Medicaid eligibility. Liu and Manton have

recently analyzed a non-Medicaid population of individuals living in the

community in 1982 who entered nursing homes between 1982 and 1984 and remained

there in 1984 (8). The study found that 41 percent became Medicaid eligible;

the remainder continued to pay for nursing home care from their own resources

at the time of the 1984 survey. Of particular importance is the issue of

spousal impoverishment. A married individual enters a nursing home and the

family assets are used to pay for care, leaving the spouse remaining in the

community with only SSI payments to finance normal living costs.

The final problem with the U.S. long-term care system is the limited

amount of publicly supported home care. As noted, only 5 percent of Medicaid

expenditures go for home care services. Much of this is in New York. Medicare

provides little home care that is truly to long-term care recipients. Only 25

percent of all care provided to the disabled elderly is provided by formal care

providers, and virtually all of this is paid out of pocket (13). This imposes

substantial burdens on informal care providers, namely spouses, family, and

friends. While this may be appropriate, there is a very large opportunity cost

(14) in terms of foregone leisure, earnings, etc.

Because of the many problems with the long term care system, interest in

reforming financing arrangements has risen greatly. Long term care for the

first time has become an issue of a presidential campaign. The upcoming debate

over long term care reform will include issues of whether expansion should just
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address current problems with the nursing home sector or focus on expanding

care in the community or both; whether coverage should be universally provided

through a social insurance mechanism or be targeted on the poor and near poor;

whether coverage of individuals should extend to those with three or more ADLs,

to all the disabled elderly, or to all of the disabled; the size of deductibles

and the accompanying role of the private insurance market; and finally the

extent of Medicaid improvements if a less than comprehensive bill was enacted.

These would include the amount of protected assets, personal needs allowances

for individuals in nursing homes, and protection of spousal income.

Extension of the long term care financing system is heavily affected by

impending demographic change. while 1.3 million elderly Americans were in

nursing homes in the early 1980s, 5 million disabled individuals were in the

community. Of those that were severely disabled (3 or more ADL dependencies),

approximately 920 thousand were in nursing homes, while almost 1.7 million

similarly disabled individuals were in the community. Between the 1980s and

the year 2000 the number of elderly Americans will increase from 26 million to

35 million. The population over the age of 85 is projected to double when 5

million persons will be in this age group. The importance of the growth of

this age group is the high risk of entering nursing homes that these

individuals face. The 85+ population has a risk of being in nursing homes that

is 3 times greater than their younger counterparts. Table 2 shows that the

number of nursing home residents and number of community based disabled elderly

will grow by 64 percent between 1980 and 2000 and by 126 percent between the

year 1980 and 2020 (9). Thus demographic change in itself will put

considerable pressure on our ability to finance long term care services even

without any expansion of the financing system.

89-804 0 - 89 - 4



90

Table 2

Number of Nursing Home Residents and Number of Community-Based
Disabled Elderly, 1980-2040 (numbers in thousands)

1980 2000 2020

Community-Based

Age 65-74

- IADL Only
1-2 ADL
3-4 ADL
5-6 ADL

Age 75-84

IADL Only
1-2 ADL
3-4 ADL
5-6 ADL

Age 85+

IADL Only
1-2 ADL
3-4 ADL
5-6 ADL

Age 65+

Disabled Eldery (3+ ADLs)

Nursing Home Residents

Age 65-74
Age 75-84
Age 85+
Age 65+

Total Elderly Commnity-Based +
Nursing Home Residents

Source: Korbin Liu and Kenneth G. Manton (9).

Note: Totals may reflect rounding.

787
726
317
371

1,291
1,191

522
607

679
624
271
316

545
617
250
308

181
311
140
186

4,427

878
980
405
504

1,044
1,156

480
604

382
666
300
401

6,717

539
939
424
565

9,363

225
497
522

1,243

5,670

263
762

1,130
2,155

443
888

1, 590
2,921

8,872 12,284
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Table 3 indicates the potential costs of expanded home care for severely

disabled individuals. The table shows that home care services will grow from

3.2 billion to 4.6 billion by the year 2000 solely due to demographic change

and without any change in financing arrangements. Expanding care for persons

with 3 or more ADLs will increase costs significantly. The ultimate costs are

highly sensitive to the extent of elderly participation in expanded public

programs. Making three alternative assumptions about participation shows that

covering home care services could easily become a very expensive program. The

recent Channeling demonstration, for example, achieved rates of participation

of about 90 percent (6). Thus, over time, as the supply of services expands to

meet increased demand, a 90 percent participation rate is not unrealistic.

Under this assumption, home care services in the year 2000 could cost $13.3

billion. These projections assume no increase in inflation.

Even greater expenditure growth will occur in nursing homes. Due to

demographic change alone, nursing home expenditures will increase $47.4 billion

in the year 2000 and $64.2 billion in the year 2020. But an enhanced long term

care financing system that increases nursing home reimbursement rates is likely

to generate an increase in the supply of nursing home beds; the expanded supply

would reduce the current unmet demand that now exists in many states. Reforms

that improve the quality of care in nursing homes could also increase the

demand for nursing home care, which in turn could increase utilization if bed

growth permits.

In Table 4 we show projections based on increased levels of utilization

among elderly Americans. For example, in 1980 4.9 percent of the 65+

population was cared for in nursing homes; with an expanded supply of beds 6 or
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Table 3

Community Long-Term Care Expenditures (in billions)
Projections Under Different Assumptions

(in 1981 dollars)

1980 2000 2020

Base Casea $3.2 $4.6 $6.4

Expanded Care for Pgrsons (pop - (pop - (pop .
with 3 or more ADLs 1,471,000) 2,298,000) 3,202,000)

25% participation 2.4 3.7 5.1
50% 4.7 7.3 10.3
75% 7.1 11.1 15.4
90% 8.5 13.3 18.5

a. Estimated 1982 costs per disabled elderly person based on $734
million for Medicare (remainder of Medicare expenses were
nondisabled persons), S495 for Medicaid, $950 million other
'ublic programs and $1 billion private.

b. This scenario reflects total public expenditures when care
management and enhanced service and payments are provided to
persons with 3 or more ADL's. The costs reflect the annual cost
of $6,420 for the "Financial Control" model of the National
Long-Term Care Channeling Demonstration Project. These costs
partially, but not fully, offset existing base case costs.
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Table 4

Nursing Home Expenditures (in billions)
Projections Under Different Assumptions

1980 2000 2020

Base Case (4.9%)
Nursing Home Patients as
Percent of 65+ Population

Number of Patients
Expenditures

6 Percent Model
Nursing Home Patients as

Percent of 65+ Population
Number of Patients
Expenditures

7 Percent Model
Nursing Home Patients as

Percent of 65+ Population
Number of Patients
Expenditures

4.9% 6.2% 5.7%
1,243 2,155 2,921
$27.3 $47.4 $64.2

6.0% 7.6% 7.0%
1,532 2,653 3,599
$33.7 $58.4 $79.4

7.0% 8.8% 8.1%
1,788 3,073 4,165
$39.3 $67.6 $91.6
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7 percent of the population might have been served. Table 5 shows the

resulting increase in expenditures accompanying greater levels of nursing home

bed supply. We have combined our projections of demographic change with

assumptions of an increased bed supply and made calculations of the effect on

nursing home expenditures. The result is that nursing home expenditures of

$27.3 billion in 1980 could grow to well over $50 or $60 billion by the year

2000. These projections of the likely fiscal impacts of expanded home health

care and nursing home care are clearly sobering.

Consideration of long term care policy is not likely to be viewed in

isolation from the financial problems that the core of the Medicare program

already faces (4). Studies have shown that the current Medicare program faces

severe fiscal problems over the next 20 to 40 years. These problems are not

easily solved through cost containment policies or by shifting more of the

financial burden to the elderly. These fiscal realities are important in

consideration of policies to -xpand the long term care system. They suggest

that any public insurance approach to long term care financing in the United

States will be limited. The need to choose among the menu of options that very

carefully target coverage and benefits is very great. We may as a nation have

to choose to cover only the poor through a liberalized Medicaid program or to

adopt an approach such as Senator Mitchell's which would provide catastrophic

insurance in an effort to encourage expansion of the private market. Or

alternatively we could, perhaps, expand Medicare to cover all elderly for only

the medical, nursing, and therapeutic aspects of long-term care. But it seems

unlikely that a comprehensive long-term care program-one that would provide

universal coverage of impaired persons and a broad package of nursing home and

home care services with minimal cost sharing-would be feasible in the United

States for the foreseeable future.
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Medicare's Total

Table 5

Fiscal Gap (HI plus SmI)

% of Projected
Program Revenues Billions of Dollars

Percentage Under Current in Relation to
of GNP Tax Burdensa 1990 Qipb

Intermediate
Assumptions

1990 0.07% 3.8% $4.0
2000 0.51 25.0 27.3
2010 0.84 40.9 45.1
2020 1.43 68.3 77.1

Pessimistic
Assumpti-ons

1990 0.18 9.2 9.8
2000 1.16 55.3 62.5
2010 2.21 100.9 118.8
2020 3.92 167.0 210.9

Source: John Holahan and John Palmer, "Medicare's Fiscal Problems: An
Imperative for Reform," Journal of Health, Politics and Law,
Vol. 13, No. 1, Spring 198e.

a. Calculated by holding constant the HI payroll tax at 2.90 percent
of payroll, SMI premiums at 25 percent of projected program costs and the
general revenue contribution to SMI at its 1987 percentage of GNP.

b. The numbers in this column are calculated by applying the
percentage of GNP in the first column for the corresponding year to the
projected level of GNP for 1990.
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Representative SCHEUER. Thank you very much, Mr. Holahan.
And now we will go to Ms. Moon, representing the AARP.

STATEMENT OF MARILYN MOON, DIRECTOR, PUBLIC POLICY
INSTITUTE, AMERICAN ASSOCIATION OF RETIRED PERSONS

COSTS OF CURRENT LONG-TERM CARE SYSTEM

Ms. MOON. Thank you. I am very pleased to be here today. One
way or another, it is clear that we are going to pay the costs of
long-term care in the United States. It is not a question of not
having enough money to do so. It is not a question of being able to
avoid those costs. Those costs will be incurred. The question is, who
exactly will pay?

Actual current expenditures on long-term care are high and you
have heard Josh Wiener discuss some of the numbers, but in addi-
tion, a lot of family hardships go on under the current system,
when people give up work in order to care for an aged parent, for
example. Also, families may have problems in caring for their chil-
dren in households in which there are two generations needing
care.

Perhaps even more important are the costs that we do not see in
terms of unmet need. The hardship placed on individuals who do
not have access to a long-term care system in the United States are
hardships of older persons alone in their homes, or of young fami-
lies with severely disabled children struggling to provide services
that they simply aren't able to afford.

One way or another we do pay the costs, and unfortunately, in
many cases, we pay the costs in terms of unmet need. As a conse-
quence we believe that costs will and should rise over time, par-
ticularly if we do something about unmet needs. We need to be
very careful, of course, to make sure that costs don't rise unneces-
sarily, and the kinds of concerns that were just expressed by Mr.
Holahan are important. Nonetheless, whenever we think about im-
provements in a long-term care system, we do have to assume that
there will be increased costs if we improve access to those who are
not now receiving care.

ALTERNATIVE APPROACHES TO LONG-TERM CARE

AARP believes basically that we should take a social insurance
approach to spread those costs as far as possible, so that the
burden does not fall on persons who are unlucky enough to have
chronic and disabling illness as opposed to a kind of illness that is
now covered by, for example, medicare. As a consequence, we are
spending a considerable amount of time looking at ideal models for
a social insurance approach and thinking about ways in which to
provide such coverage.

On the other hand, I don't want to talk so much about those
things today, because we are not talking about enacting an ideal
national system within the next year or 2 years. Thus, I wanted to
talk today, as the prepared statement does, about some of the more
limited approaches that are going to be considered in the mean-
time.
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In doing that, we need to consider whether or not these alterna-
tive approaches lead logically to an improved system and what are
the costs and benefits. In particular, the tradeoffs, in terms of leav-
ing some needs unmet and some people uncovered will be crucial.
It is in this context then that my prepared statement looks at five
different limited approaches.

The prepared statement examines restrictions on covered serv-
ices as one approach. For example, the Pepper bill would have lim-
ited coverage simply to home health services. That kind of an ap-
proach is certainly one way to limit the costs of a system and lead
to a long-term expansion or coverage of benefits over time. It is one
which deserves considerable further attention. I don't believe that
we have seen the end, for example, of Congressman Pepper's bill by
any means. But this type approach is also one that can be com-
bined with restrictions of other sorts that I want to talk more
about today-restrictions on coverage that go beyond what services
are covered.

The other four approaches that the prepared statement examines
deal with ways in which to restrict benefits either in terms of the
length of time that they are provided, the waiting period necessary
for achieving coverage, or simply an expansion of the medicaid
model.

Let me start first with stimulating private sector activity. AARP
believes, and has been convinced by the findings of the Brookings
Institution, that private sector approaches are not going to provide
comprehensive coverage now or in the future. They may provide a
very important part of the puzzle, and they may be something
worthwhile to do, but we should move very cautiously in stimulat-
ing the private sector activity through, for example, tax incentives,
in which we could implicitly end up spending considerable re-
sources through the Federal Government from the fiscal drain of
tax benefits. Such benefits would have the same effect on the defi-
cit as actual expenditures. Moreover, we could end up with an inef-
ficient system, mainly stimulating purchase of private long-term
care insurance by individuals who would likely purchase insurance
anyway.

The question is, would tax incentives truly stimulate middle and
lower middle income individuals to buy such insurance? That rep-
resents a big question mark. Middle-income people not now covered
well by medicaid or only covered after they spend down all of their
assets and income, would not likely be very well-protected by pri-
vate sector activity, and it is those groups that we are particularly
concerned about.

A public program with a long waiting period is another approach
that people sometimes talk about, often linking that with efforts to
stimulate private sector long-term care insurance by guaranteeing
insurers that they would only have to cover, say, 2 years or 3 years
of care. After that, a public program would take over.

Again, in many ways this would disproportionately help the rela-
tively affluent groups. Statistics show that most individuals will
have spent down onto medicaid long before many of these waiting
periods would take place

So again, the concern would be will people buy insurance? Will
insurance companies participate sufficiently to extend that cover-
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age to the middle-income groups that are at this point so vulnera-
ble?

In many ways, a long waiting period constitutes a catastrophic
type of approach, where the coverage would begin only after a
couple of years. Unfortunately, the costs of both home care and
nursing home care today mean that catastrophe generally strikes
long before that waiting period of a year or 2 years has been
reached. Not very many of our older persons can really afford to
wait a year and pay the $25,000 or more in a nursing home to
become eligible for such a program.

A third approach that is beginning to be considered turns the
whole notion of catastrophic coverage on its head. This approach
would offer limited benefits that would start immediately and ter-
minate after a period of time. Here the assumption is that after a
year, for example, most individuals in a nursing home do not
return home, and you would be largely protecting their assets if
you continue to pay benefits. Thus, after the initial coverage this
approach would expect persons to have either purchased insurance
to provide benefits or to spend their assets and go onto a medicaid
type of program. This approach, again, tries to. limit costs while as-
suring access.

The final approach of expanded medicaid, we believe, basically
would extend the cost substantially because many medicaid States'
programs have deficiencies. Coverage and benefits vary across the
States. Moreover, a basic medicaid approach is one that carries
with it not only the actual burden of spending all one's assets and
income, but the stigma and loss of dignity come at a point in time
when people are alone, disabled and ill. Thank you.

[The prepared statement of Ms. Moon follows:]
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PREPARED STATEMENT OF MARILYN MOON

I am very pleased to be here today to speak on long term

care cost and coverage issues. The American Association of

Retired Persons, representing over 28 million people aged 50 and

above, believes this critical issue needs careful debate and

discussion, but most of all a commitment to protect persons of

all ages against the catastrophic problem of long term illness

and disability.

I will focus my remarks on three areas: who now pays the

costs of long term care, the need for a solution, and possible

public approaches.

Paving the Current Costs of Long Term Care

Today, society in one way or another does pay for the costs

of long term care. But it does so by placing inordinate burdens

on a few individuals and their families, often robbing the family

of dignity and independence in the process.

1. Community Based Long Term Care

Older people or their relatives are bearing the brunt of

practically all of the cost of community-based long term care.

The vast majority of long term care (71%) is provided in the

community rather than in institutions. And family members are

the cornerstone of the long term care delivery system. According

to the 1982 National Long Term Care Survey, almost 3 out of 4

functionally impaired older Americans rely exclusively on unpaid
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sources of care provided by families and friends, and another 21%

on a combination of support from families and paid providers.

Only 5% of the elderly rely solely on paid providers.

Public funding for the less formal portions of long term

care services comes from a variety of sources. The Social

Services Block Grants given to states fund some home and

community based services, although availability of such services

varies dramatically around the country. The Older Americans Act

funds meal programs for many homebound individuals. And state

supplements to the Supplemental Security Income program sometimes

have provisions for elders living in congregate housing or who

need special attendants.

2. Nursing Home Care

By far the most devastating health care expense for older

Americans is that of long term, chronic illness. Nursing home

stays account for over 80% of the expenses incurred by older

people who experience very high out-of-pocket costs for health

care (about $25,000 per year). Indeed, the amount older persons

paid out-of-pocket for nursing home care in 1986 exceeded the

amount they paid out-of-pocket that year for all hospital

inpatient care, physician services, and drugs combined.

The need for long term care leads almost inevitably to an

unmanageable financial burden because the cost of care -- be it

in an institution or in the home -- is often enormous. Medicare

and private insurance combined pay only a minuscule proportion of
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nursing home costs (less than 3% in 1985). And while Medicaid

picks up a substantial share, more than half of nursing home

costs are paid out of the pockets of residents and their

families. And the familiy's share of this burden has been rising

in recent years as Medicaid's contribution has fallen.

Few people can afford the expense of an extended nursing

home stay, so many eventually end up on Medicaid, but only after

financial catastrophe has occurred. Almost one-half of Medicaid

dollars for nursing home care is spent on behalf of persons who

enter nursing homes as private paying residents. The process of

"spending-down" one's income and depleting one's assets to

qualify for Medicaid can occur very quickly.

3. Unmet needs

But perhaps most important of all are the hidden costs of

suffering, deprivation and isolation of those in our society who

get no care or inadequate or substandard help. These indirect

"costs" are not counted in the numbers of dollars spent on long

term care. Indeed, if a comprehensive long term care system

were put in place, the overall expenses on services should rise

as these underserved individuals are offered care.

Recognizina the Need for a Solution

Given the magnitude of the burden on older persons and their

families, it is not surprising that there is growing support for
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change. In a public opinion poll conducted for AARP in the fall

of 1986, 82% of Americans aged 45 and older said that they would

favor a government program to help pay for long term nursing home

costs for persons not covered by Medicaid; 68% went on to say

that they would still favor such a program if it meant a small

cost to them to finance it. These findings were buttressed in a

public opinion survey of 1,000 registered voters of all ages

conducted for AARP and the Villers Foundation this past summer.

Not only did 86% of respondents favor government action on long

term care rather than "leaving long term care entirely to the

individual", but large majorities--in all age and income groups--

said they would be willing to pay substantially higher taxes to

help fund a federal program of long term care for the elderly.

But even after recognizing the issue, it is sometimes

asserted that the problem is primarily one of income -- those who

can afford long term care services should pay for them, and those

who cannot should continue to be protected under Medicaid, a

means-tested welfare program.

There are several flaws in this argument. First, aside

from the very wealthy, few persons in our society ca afford

intensive long term care. Recent research by the Brookings

Institution also indicates that only a small proportion of the

current and future elderly can afford private long term care

insurance. Since the very poor are protected under Medicaid,

those most at risk of financially devastating long term care

expenses are middle income families, who must deplete their
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savings of a lifetime in order to afford care. It is inherently

inequitable that those unlucky individuals who happen to require

nursing home care have to relinquish their life savings, while

others do not.

Second, the Association does not believe it is wise to re'v

upon a welfare program, Medicaid, as our nation's only long term

care program, a purpose for which it was never designed. For

many, if not most older Americans, the social stigma associated

with Medicaid prevents many poor older Americans from even

applying.

Most important, the very nature of the need for long term

care lends itself to an insurance approach based on shared risk:

(1) relatively few persons in our society need long term care at

any one time; (2) it is nearly impossible to predict who these

individuals will be; and (3) the lifetime risk of needing

nursing home care is much higher than most people think, e.g.,

estimates of the lifetime risk of institutionalization at age 65

range from 36% to 63%. These facts argue inherently for

universal protection based on an insurance approach to the

problem. The costs to any one person will be small, while

offering protection to all against financial devastation.

It is essential for the government to play a much stronger

role in directly financing long term care. Neither private

sector initiatives alone nor tax-subsidized efforts in the

private sector can solve this problem. Thus, it is important to

consider a broadly conceived social insurance plan and one that
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involves the federal government.

Our nation has had a long and successful tradition of

providing protection through social insurance against risks that

threaten the basic security of Americans. Social Security, for

example, has proved effective in providing basic protection

against the risk of lost earnings due to retirement, disability,

and death. Medicare has made major strides in protecting acutely

ill older people from unmanageable health care expenses. And

Medicare is able to return about $0.98 in benefits for every $1

of financing, a loss ratio which private insurance could never

hope to achieve. Moreover, these funds for insurance would come

from shifting the burden away from the few who must now bear the

brunt of the load to a broader population.

AARP believes that universal protection against the

financial burdens of long term care is needed to provide a true

"safety net" for Americans. Such a program, of course, must be

designed to work in tandem with private sector approaches, just

as our nation's private pension system complements our public

pension system.

Alternative Limited Approaches

Concerns about costs and the administrative and delivery

structures engendered by such a universal program have given

pause to even strong supporters of a federal long term care

system. Consequently, much of the initial debate about a federal
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role is likely to center on less comprehensive approaches, often

leaving the current Medicaid System in place and carving out at

least some formal role for private long term care insurance.

Although AARP is seriously examining a comprehensive long term

care proposal, my statement today focuses on the less extensive

approaches now being discussed.

Less comprehensive systems can scale back coverage across a

broad range of dimensions including types of services provided,

deductibles and copayments, and eligibility. All generate

important tradeoffs between cost and comprehensiveness that ought

to be fully evaluated. Some of these developments lend

themselves to future expansions; others would result in more

permanent changes not amenable to later deelopment.

Although the merits of each of various proposals will be

debated at length over the next few years, it is not too early to

begin to discuss the differing philosophies, the.likely

beneficiaries, and the basic structures of each. Five basic

limited approaches have thus far received considerable attention:

1. Coverage of only certain benefits such as

home health care;

2. Medicaid coverage supplemented with incentives for

private long term care insurance;

3. Comprehensive coverage with major "time

deductibles";

4. Comprehensive coverage immediately with time

limits on benefits; and
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5. Expanded Medicaid.

1. A Limited Service Approach

Some proposals have tried to take an incremental approach to

offering long term care at the federal level by focusing on Only

some services. Congressman Pepper's bill on home health care

represents the major example of such an approach. By expanding

only some services, the hope is that costs can be kept to a

reasonable level and, in the case of home care services, that an

under developed service sector can be expanded. Such approaches

are often viewed as a first step toward a more comprehensive

system. Although the Pepper bill would offer very comprehensive

home health coverage, it would also be possible to add

restrictions such as are discussed in the remaining categories.

Thus, in looking at alternative approaches, I will examine more

closely the other four, keeping in mind that limitations on

benefit coverage are also possible.

2. Emphasizing Private Lona Tern Care Insurance

Supporters of private long term care insurance often

advocate a public sector approach--either at the federal or state

level--that is confined to improving incentives for the private

sector and maintaining a limited Medicaid program. Such

approaches could be very limited, offering only improvements in

tax laws covering insurance companies' activities, such as

exempting interest on long term care insurance reserves from
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taxation. Much broader--and more expensive--options would offer

tax breaks to individuals who purchase insurance products.

These broad tax benefits might be required to make coverage

affordable and thus expand the numbers of people purchasing

insurance. And, we should not discount the substantial costs to

the Treasury associated with such tax benefits--costs that can be

just as troublesome from a fiscal (deficit) standpoint.

Controversy also exists over what role Medicaid would play.

Expansion of Medicaid could help fill in the gap between those

who could afford insurance and the very poor who are now covered.

In some states where these proposals have been debated, however,

proponents have argued to keep Medicaid very restrictive so as

not to make it an attractive option for persons deciding whether

or not to purchase insurance.

The basic dilemma of this overall approach is that the most

likely beneficiaries of tax breaks are those who are least in

need of protection. The likely purchasers of private insurance

are those with considerable resources and incomes (or employer-

sponsorship). Would tax benefits bring in those with more modest

incomes? And if so, at what cost? These issues are at the heart

of such proposals. We do know that many of the tax benefits

would go to the relatively affluent; experience with Individual

Retirement Accounts (IRAs) suggests that this system would leave

at least many people with modest incomes uncovered. The extent

of insurance coverage might be even less than the penetration of

IRAs of about 16 perent in 1985. The size of the gap between
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those with Medicaid coverage and those with insurance is subject

to considerable debate. I

Encouragement of private sector efforts would probably be

less amenable to later development of an extensive federal role.

Strong resistance to change might come from the insurance

industry and customers happy with their private insurance. If

penetration of private insurance is very good, this would not

constitute a problem. But, if as many analysts expect, insurance

offers solutions to the long term care problem for only a

minority of the population, it may be difficult to expand

coverage under a federal program to those of low or moderate

incomes.

3. Benefits with Lona waiting Periods.

One of the the most often discussed approaches to long term

care is a system that would require individuals to pay for their

own nursing home and home health benefits for 6 months, a year or

(or in the case of nursing homes under Senator Mitchell's bill)

two years. Only after that waiting period would public benefits

begin. (Usually Medicaid would remain in place to cover those

who cannot afford care during this waiting period). These

proposals generally assume--and some would require--the purchase

of private insurance to cover the waiting period. In that sense

they are closely related to a private insurance approach.

This use of a Otime deductible would hold down the costs to

the public sector since many persons do not have long stays in
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nursing homes. But, a majority of older persons who do have long

stays exhaust their resources within a year. These individuals

would then need to rely upon Medicaid. That is, many of the net

new costs of the program would go to aid those with the means--

either in resources or insurance coverage--to survive the time

deductible with some resources remaining. In this sense then,

programs with long time deductibles may effectiely be most

important in offering asset protections and perhaps in

encouraging the development of private sector approaches.

Supporters of this approach point to it as aiming more at

the catastrophic side of long term care rather than providing

first dollar coverage. But this raises the critical issue of

whe catastrophe occurs--and for whom. The definition of

financially catastrophic expenditures relies critically on the

levels of resources of the family. A one year time deductible

for nursing home expenses would cost about $25,000--an amount

beyond the resources of three quarters of women who live alone,

for example. And many of them could not afford insurance

protection either. For such older Americans, a one year

deductible long term care proposal would not offer catastrophic

protection, since catastrophe would already have occurred. For

those with high incomes and considerable resources it would

provide reasonable protection.

This tine deductible approach could be made more inclusive

over time by reducing the waiting periods, perhaps in conjunction

with the build-up of trust funds to support the needs of future
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long term care patients. But, the irony of such an approach is

that the current generation of individuals with chronic and

disabling conditions is less able to last the waiting period than

will be future generations.

4. Time Limited Benefits

An interesting, and very different, approach to putting

limits on long term care would offer coverage with no initial

waiting period. After receiving benefits for a period of time

(for example, 6 months), individuals would begin spending their

own resources for nursing care until they became eligible for

Medicaid, or would buy insurance coverage. Senator Kennedy has

been discussing this type of approach for a possible bill. The

logic of this approach is to assure access immediately and

protect the assets of those likely to return to the community

after a bout in a nursing home. Traditionally, -long stayers have

not returned home and if no spouse is present, continued first

dollar coverage would mainly protect assets for the heirs.

Proponents of this approach argue that such asset protection is

the least important goal for a long term care system.

Such approaches often don't tackle holding down costs on the

home health care side, however. Moreover, they send a message of

hopelessness to individuals at the point when they are sick and

alone. If spousal protections are maintained, cost savings from

this approach would arise mainly from limiting benefits to

single women in nursing homes--a group where the vast majority
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have few assets to spend down. Nonetheless, this approach

represents an important recognition of placing the emphasis on

initail accedss. It would be quite amenable to later expansions

in coverage, particularly if the public sector were initially

involved in offering subsidized insurance to cover the end of a

nursing home stay.

5. Expanded Medicaid.

Few observers of current long term care efforts under

Medicaid argue that we adequately protect our citizens. But

some advocate shoring up the current system as a modest approach

to improving such coverage. About 14 states effectively limit

their coverage to the categorically needy. And some states with

medically needy or expanded income eligibility programs have

very restrictive limits that also cover few additional persons.

National minimum standards are often a first step in

proposals to expand Medicaid. Second, Medicaid now has a strong

bias toward nursing homes at a time when most experts agree that

home health care needs to be expanded. Third, required spend

down of assets and income are often viewed as unnecessarily

restrictive. Finally, payment levels in many states have created

problems in ensuring access to good quality nursing homes when

such facilities believe they are not being fairly compensated.

"Limited" approaches to expanding Medicaid very quickly can

become expensive. Moreover, states that cannot or will not now

expand their programs may be very reluctant partners. Some have
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also suggested that critical programs for low income mothers and

children might be cut back by further changing the original

focus of the Medicaid program to expand long term care benefits.

The recently released Brookings Institution study clearly

demonstrates that if Medicaid essentially remains the same, its

costs grow rapidly as the costs of long term care outstrip the

growth in incomes of elderly families. And the expansions

mentioned here could be quite expensive. Such an approach could

hold down costs as compared to other options by continuing to

require individuals to "spend down" to eligibility (albeit

allowing them to keep more resources than under the present

system) and from retaining the basic "welfare" approach to

eligibility that often inhibits participation.

Conclusion

It is important to recognize that just because the costs of

a program do not register in the federal budget, they may

nonetheless represent real costs to society. This statement

began with a discussion of how the burdens of the current system

are shared. It is critical to recognize that the costs of long

term care AM now borne by society, but in a very uneven way. A

publicly provided program would help to spread those costs in a

more affordable manner across the population, while providing

assurance that all our citizens would have access to care when

needed. An increased public role does not imply that the
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society's costs have risen as well. Alternative solutions, such

as mandating employers to offer such care or encouraging private

insurance might lower the impact on the federal budget, but

society's costs would remain and the benefits would not be

universally available. Thus, in evaluating the desirability of

various options, AARP believes that we should consider families'

benefits and costs and not just government's burdens.

The Association wants to work with Congress to find

realistic solutions to the long term care financing problem. We

believe Americans are ready to face this challenge to protect

current and future generations of families from the devastating

costs of a long term illness.
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Representative ScHEuER. Thank you very, very much, Ms. Moon.
Now Mr. Eggert.

STATEMENT OF GERALD M. EGGERT, EXECUTIVE DIRECTOR,
MONROE COUNTY LONG TERM CARE PROGRAM, INC./ACCESS,
ROCHESTER, NY

REALLOCATE RESOURCES TO FINANCE LONG-TERM CARE

Mr. EGGERT. Thank you, Mr. Chairman. It is a pleasure to be
here. When we were asked to testify, we tried to think of a reason-
able way to kind of approach it. And I guess one way to look at it is
that as far as paying for long-term care, there are about three
basic approaches.

One is to get new private dollars, which is Senator Wilson's ap-
proach. One is to get new public dollars, which is Congressman
Pepper's approach. And the third and what I would like to talk
about, is a way to reallocate existing dollars in the system, princi-
pally, medicare dollars that are spent on hospital care.

We think that a reasonable argument could be made that some
expansion of long-term care, namely, nursing home and home
health, could be achieved through reallocation of hospital expendi-
tures that go for a small proportion of people in hospitals, but
people who are in hospitals repeatedly or for extended lengths of
stay.

While we are talking about hospitals reminds me of this joke I
first heard about Willie Sutton. The New York Times interviewed
Willie Sutton. He was a famous New York bank robber, and the
reporter said, "Willie, why do you rob banks?" And Willie said,
"Well, that's where the money is."

Why are we talking about hospitals. In the long-term care
system, that is where the money is. In an acute care system, that is
where the money is. Our point is that chronically ill people who
are also at high risk of nursing home and home health services
also use extensive amounts of hospital care.

So what we need to start thinking about are ways to start setting
up management systems to reallocate some of these hospital ex-
penses that we are incurring, and to use it as a way to make medi-
care more flexible, so that we can use nursing home and home
health services as means of reducing, postponing, or preventing en-
tirely some readmissions.

It is almost like the concept of automobile insurance, where you
have assigned risk pools. Certain number of drivers are going to
have accidents, they have had accidents, and at some point, they
are not insurable through the standard mechanisms. So what
States do is to create assigned risk pools in which there are certain
conditions, the premiums are higher, but there is some attempt to
try to work with drivers to reduce the number of accidents.

Well, we are talking about medicare people in hospitals, or high
use medicare people. There have been several studies that have
pointed out that a small proportion of medicare enrollees use a dis-
proportionate amount of services or costs. As an example, 4 percent
of medicare enrollees use 49 percent of expenditures. Or the 2.6
percent who are admitted to the hospitals five times or more, use



116

20 percent of expenditures. As far as nursing homes go, nursing
home residents are big users of hospital care.

We did this study in Rochester, and we found that 30 percent of
those admitted to a nursing home were readmitted to the hospital
within 2 years. There was a study done in California that showed
39 percent of those admitted to a nursing home were transferred to
the hospital twice in 2 years and another 21 percent were trans-
ferred four times in 2 years.

What we need to do is to start developing ways to reduce read-
missions to hospitals and then trade off the money, the funds that
would have been spent on hospital care, to improve long-term care
and to finance more nursing home care or home health care.

We tried three different programs in Rochester that had some
limited success. And the first one I would like to talk about is what
we call our "sudden decline" benefit. We had some medicare waiv-
ers that waived the 3-day hospital stay that allowed us to pay a
higher rate to nursing homes and that allowed us to pay for physi-
cians to visit daily in nursing homes for people who were about to
be admitted to hospitals.

So we worked with nursing homes, and they identified potential
patients who were going to be hospital readmissions. A physician
went in and did a comprehensive assessment. The assessment was
based on Dr. Williams' work when he was in Rochester. In an ex-
amination of the first 100 readmissions that we prevented, we felt
that 60 percent of them would have been readmitted, and the cost
savings was about $3,000 to medicare and about $1,000 to medicaid
or to private pay. This is one of the cases in the system where
there is double payment. When a person is readmitted from a nurs-
ing home to a hospital, medicare pays in the hospital, but medicaid
or self-pay pay for the vacant nursing home bed, because that is
one of the ways to get people back to nursing homes from hospitals.

One potential area of opportunity is to look at nursing home pop-
ulations and the frequency to which they are readmitted to hospi-
tals with ways of improving nursing home care to prevent or
reduce the number of readmissions.

The second area is the extent to which chronically ill people in
the community are readmitted to hospitals. We have some evidence
that the number of days in some studies has been reported to be as
high as 50 and as low as about 4. If the national standard is about
4 days per year in hospitals, and if a group is admitted about 50
days per year, that is about 10 or 12 times greater than the aver-
age.

We were successful in looking at ways to combine case manage-
ment with expanded medicare benefits for nursing homes and
home health, and with duly eligible people, people eligible for both
medicare and medicaid, we were able to reduce public expenditures
by about $200 per month.

In summary, there are ways, and people are just beginning to
look at them, to try to reduce the number of readmissions to hospi-
tals. In Rochester and Monroe County, 10 or 15 years ago, we were
talking about developing models that would reduce nursing home
admissions, but we quickly gave up on the idea, when we found out
that home care was probably as expensive as nursing home care
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for people who were similarly disabled, and home care is not an in-
expensive bargain. You pay for what you get in life.

And so we quickly decided that home care probably should be ex-
panded primarily as a matter of choice, options, and that, in the
long run, it may prevent or may reduce the need for building addi-
tional nursing home beds. The opportunity, we felt, was in hospital
care. Now in New York State, we have always had a problem with
people being in hospitals beyond medical necessity. In Rochester,
we have had anywhere from 5 to 13 percent of the beds occupied by
people who cannot be admitted to nursing homes in a timely fash-
ion. But with DRG's, the medicare payment problem is resolved. I
mean, sombody has to pay, and it is usually medicaid or the hospi-
tals or self-pay, but with DRG's, the issue becomes readmissions.
And we think that we need to start looking at ways to start reduc-
ing readmissions by elderly, chronically ill survivors.

It reminds me that there are a couple of programs under medi-
care, one is the hospice benefit, but that is primarily for people
who are going to die within 6 months.

Another special benefit is for renal dialysis, and that is for
people with a specific problem.

But there is really no benefit, there is no organized management
approach, for what I would call the chronic survivors, people who
are chronically ill, who will be chronically ill, and who are going to
survive for a number of years.

I guess one of the classics is dementia, where the length of sur-
vival between first identification and death is 9 years. And I think
we need special units, special management initiatives to try to
reduce the acute expenditures and reallocate funds into long-term
care.

The pioneers in this area have not been the Federal Government
but really have been private insurance companies. In high cost case
management, there have been articles in the Wall Street Journal
and other publications. I am reminded that Metropolitan has set
up a special unit called Met Life, and they claim to have saved $17
million the first year of their operation. Aetna has a special group
that is claiming $60 million worth of savings. Blue Cross of Califor-
nia has set up a special unit and off of approximately 400 people,
they saved $1.8 million in the first 6 months.

So it seems to me that we, in the Federal perspective, can look to
the private sector and try to learn what they are doing and see
how much of that is applicable to medicare, because in the short
run, the best we can do is work with what we have, and that's basi-
cally medicare. Thank you.

Representative ScHEuER. And that's basically medicare.
Mr. EGGERT. Medicare.
Representative ScHEuER. Yes.
[The prepared statement of Mr. Eggert follows:]
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I am very pleased to have the opportunity to testify before the Joint

Economic Committee of the Congress on The Future of Health Care in

America, and specifically on The Health Care Needs of the Elderly". The

more seriously chronically ill elderly who use nursing home and home care

also use extensive amounts of acute hospital care. While new private and

public sources are needed to finance long term care, an equally important

task is the creation of special benefits features and management models

within Medicare directed toward the more seriously chronically ill.

Special Medicare benefits linked to new models of patient care management

can result in reductions in acute hospital use as well as expanded resources

to pay for care in nursing homes and at home. The objective is to

reallocate acute hospital expenditures to all forms of long term care

without compromising appropriateness and quality of care.

Hospital Use Among Long Term Care Patients

Many elderly long term care patients use substantial amounts of hospital

care. The 1985 National Nursing Home Survey found that half (430,000) of

all live discharges from nursing homes were to hospitals (Sekscenski, 1987).

In Monroe County (Rochester), New York, 30% of patients admitted to nursing

homes in 1982 were transferred to the hospital during the next two years.

Significantly, while 27% of skilled nursing facility (SNF) patients were

transferred, the proportion of intermediate care facility (ICF) patients

admitted to the hospital was even higher - 42% (Barker, Zimmer, Hall, Ruff,

and Eggert, 1987). A considerable number of patients "bounce"

back-and-forth between hospital and nursing home (the so-called "ping-pong

effect"), often for a year to two until they die. A study of nursing home
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discharges found chat of those who survived the initial discharge, 39% were

transferred between hospital and nursing home two or more times during the

next two years, and 21% were transferred four or more times (Lewis, Cretin,

and Kane, 1985). In Monroe County 8% of all SNF admissions and 13% of ICF

admissions were hospitalized two or more times during the two years

following admission (Barker, et al., 1987).

The number of hospital days per nursing home patient per year is often

considerably higher than for the elderly population in general, who use an

average of about four hospital days per year. In three studies in

Massachusetts, nursing home patients were found to use 5.1 (Mark, Lennox,

Jainchill, Kavesh, and Master, undated), 7.2 (Mark, Willemain, and Master,

1976), and 9.6 days annually (Mark, et al., undated).

We are unaware of any national data on hospital use of long term care

patients living at home. However, data is available for many of the home,

community-based, and long term care studies carried out during the past few

decades. The populations of patients participating in these studies exhibit

a very wide range of hospital use. Of the "most rigorous and generalizable"

home and community care studies of the past thirty years (Weissert, Cready,

and Pawelak, 1987), the average number of hospital days per person per year

for the control and comparison groups ranges from a low of 3.4 days to a

high of 54.4 (see Table 1). Reductions in the number of hospital days

occurred in two-thirds (16) of the 24 studies for which data was available.

Seven of the programs achieved significant decreases, ranging from 23% to

86%. Increases took place in another seven, two of which were very large

(50% and 118%). One program experienced no change.
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Table 1

HOSPITAL USE
AMONG LONG TERM CARE

STUDIES AND DEMONSTRATIONS

Hospital Days Treatment
Per Person Per Year Group
for Control Group Use

ACCESS:Medicare - Medicare/Medicaid Group 54.4 -86%
ACCESS:Medicare - Medicare/Private Pay Group 51.1 -34%
Acute Stroke 50.4 - 2%
Post-Hospital Support 38.4 -24%

Channeling Financial Model 26.8 - 4%
South Carolina Community Long Term Care 20.0 -10%
Channeling Basic Model 19.8 - 3%
Nursing Home Without Walls - NYC 16.2 + 9%
Section 222 - Homemaker 16.0 +12%
Nursing Home Without Walls - Upstate 15.9 +17%
New York City Home Care 14.9 -25%
Chicago Five Hospital Homebound Elderly 14.0 -11%
Section 222 Day Care 13.0 -23%
Wisconsin CCO/Milwaukee 12.2 -84%
Chronic Disease 11.6 + 5%
Benjamin Rose Hospital Home Aide 11.4 -40%

San Diego Allied Home Health Care 9.1 - 6%
Alarm Response 6.6 - 4%
Highland Heights 6.4 - 8%
On Lok 5.4 -13%
Congestive Heart Failure 5.4 + 2%
Worcester Home Care 4.0 0%
Georgia Alternative Health Services 4.0 +50%
Triage 3.4 +118%

Mean 17.9 - 7%
Median 13.5 - 5%

Source: Hospital Days from Table 5 in Weissert, Cready, and Pawelak (1987);
Treatment Group Use calculated from Tables.5 and 6 in Weissert,
Cready, and Pawelak (1987)

89-804 0 - 89 - 5
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The opportunity of reducing the number of hospital days, as well as the

likelihood of generating significant dollar reductions, seems greatest among

those Medicare patients who experience the most hospital use. While all of

the studies reviewed were designed for elderly persons or people at risk or

in need of home care or nursing home care, four provided care to patients

with high hospital use (38-54 days per person per year), twelve cared for

persons using a moderate amount of hospital days (11-27 days per year), and

eight served people with low hospital utilization (less than 10 days per

person per year).

o Three of the four studies serving high utilizers of hospital care

achieved substantial reductions in hospital use, ranging from 24Z to

86%.

° Among the studies caring for patients who were moderate users of

hospital care, two-thirds achieved reductions in hospital use while

one-third experienced increases. While the increases were generally

low, several of the studies that achieved decreases had considerable

reductions, ranging from 23% to 84%.

o Among the home and community-based care studies that enrolled low

utilizers of hospital care, three-quarters had very small decreases,

no difference, or a very slight increase. However, two experienced

extremely large increases, 50% and 118%.

Most of these studies were not cost-effective. However, only four of the 24

had as a primary or secondary goal the reduction of hospital days. Host
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important, however, two of the three studies that achieved significant

decreases among high users of hospital care were cost-effective.

High Utilizers of Medicare Expenditures

A small proportion of persons eligible for Medicare account for a

disproportionately high percentage of expenditures. Between 1974 and 1977,

2.6% of the Medicare population experienced more than five hospital

discharges and accounted for 20% of Medicare inpatient hospital

expenditures, while 12.5%, who experienced at least three hospital

discharges, accounted for 58% of expenditures (Anderson and Steinberg,

1984). In 1982, 4.0% of Medicare enrollees accounted for 47.9% of total

Medicare expenditures, averaging $17,897 per person. The top 2.0% averaged

$23,818 per capita (Riley, Lubitz, Prihoda, and Stevenson, 1986).

Most of the patients who experience repeated hospital admissions are

chronically ill. It has been estimated that the elderly population consists

of two groups:

a well-elderly population consisting of six out of seven persons, who

only enter a hospital once very eight years - until they become

chronically ill and/or die - and a chronically ill population

consisting of one out of seven persons who enter the hospital about 1.3

times per year (Gruenberg and Tompkins, 1985).

Many of the latter are also likely to be heavy users of long term care

services.
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Special Benefits and Patient Management Models for High Users

The greater opportunity of achieving significant reductions in hospital

expenditures among high users of hospital care, coupled with the reduced

likelihood of significant decreases among low users, has added relevance

since Medicare enrollees in health maintenance organizations (HMOs) are

apparently lower utilizers of hospital care than the overall elderly

population. A recent evaluation of twenty TEFRA HMOs found that their

enrollees averaged only 2.2 hospital days per person per year (average use

per plan ranged from 1.4 to 3.8 days) (Langwell, Rossiter, Brown, Nelson,

Nelson, and Berman, 1987). Bncause the high users account for a large

proportion of Medicare expenditures and only 3% of the Medicare population

is currently enrolled in HMOs, more efforts should be directed toward

reducing Medicare hospital expenditures among high cost Medicare patients

not enrolled in HMOs. How might we do this?

There are two important issues regarding health care expenditures that need

to be considered. These are coverage and management of care. The coverage

issue involves the financing of various services while management is

concerned with achieving efficiency and effectiveness in the actual delivery

of those services. There is an adage in health care that "Form follows

financing". In other words, the type and setting of health care service

delivery is primarily determined by rules for third party reimbursement.

Unfortunately, many elderly people receive care in less appropriate and more

expensive settings than necessary (primarily the acute hospital) because

Medicare is not flexible enough in its design and administration to pay for
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care in alternative settings that are often more appropriate and less

expensive. (An exception to this general statement is the Medicare Hospice

Program.) A substantial proportion of the acute care of many Medicare

patients who are chronically ill could be provided in less expensive

settings, that is, in nursing homes and at home.

Patients who are suffering from different diseases or groups of disease

presumably have different needs. A patient with congestive heart failure

requires a different service package than a patient with chronic lung

disease. Specific benefits packages should be provided for different types

of chronically ill Medicare patients. These packages should differ from

each other as well as from the benefits available to Medicare beneficiaries

who are not chronically ill. This should not only reduce hospital

expenditures and provide Medicare reimbursement for services in settings

where reimbursement is not presently provided, but should improve

appropriateness and quality of care as well as patient satisfaction.

The ACCESS Medicaid Nursing Home Diversion Model

Most of the efforts to develop better models of financing and managing care

for the elderly have focused on reducing nursing home use rather than

hospital use. ACCESS Medicaid was designed in 1975 primarily to be a

nursing home diversion model. In order for a nursing home diversion model

to work, two things are essential. First, a mandatory pre-admission

assessment is necessary. Second, one has to distinguish the few

long-stayers from the many short-stayers. Otherwise, since 13% of elderly

nursing home patients account for 90% of all nursing home expenditures
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(Cohen, Tell, and Wallack, 1986), community services used to divert patients

from nursing homes are spent on persons who would either never have entered

a nursing home, or if they would have entered, would have been in residence

only a short time. Either way, the additional community services are not

offset by sufficiently deep reductions in nursing home use. Another factor

is that home care is not inexpensive. We have found that patients who were

prime candidates for admission to a nursing home also required fairly

extensive home care services to remain in the community. The anticipated

cost savings are not usually achievable in a nursing home diversion model

because it is hard to identify long-stayers upon admission, and the expens?

of providing home care often equals the cost of nursing home care. We have

concluded that the home care system should be expanded primarily because 4t

provides more choices and options for long term care rather than because

community care is necessarily cheaper than nursing home care.

ACCESS Hospital Diversion Models

In developing the ACCESS Medicaid program, we also wanted to reduce

inappropriate use of hospitals by chronically ill Medicaid patients. There

was in 1975, and continues to be, a sizeable number of acute hospital beds

occupied by elderly patients who are no longer acutely ill but are severely

chronically ill. During the past twenty years, this "hospital back-up" has

ranged from a low of about 5% to a high of some 132 of the beds in the

Monroe County hospitals. Many of these "back-up" patients have been

admitted to the hospital from their homes in the community a number of times

and are now awaiting admission to a nursing home. For a variety of reasons,

usually related to source of payment and disability level, these chronically
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ill Medicare patients remain backed-up" in acute beds because no nursing

home will admit them on a timely basis.

Since 1982 we have concentrated on the development of hospital diversion

models whose focus has been to use both home care services and nursing home

services as substitutes for extended hospital stays or repeated hospital

admissions. Each initiative aimed at paying for expanded long term care

services for the elderly (both home care and nursing home care) by

reallocating Medicare and Medicaid inpatient hospital expenditures, and

provided care to severely chronically ill, mostly elderly persons. Two of

these initiatives involved significant changes in Medicare benefits while

one used an innovative model of managing patients' care over time.

ACCESS:Medicare

The first of these special interventions was ACCESS:Medicare, a Medicare

waiver demonstration program that operated from 1982 to 1986 (Berkeley

Planning Associates, 1987).. The purpose of ACCESS:Medicare was to

substitute nursing home care and home care for hospital care among patients

in need of long term care. The demonstration provided for assessments for

all patients at risk of long term care, utilized a broader definition of

skilled care than the Medicare definition, provided case management and

Medicare reimbursement of up to 100 days per year of home care, and provided

up to 100 days per year of nursing home care at a rate generally somewhat

greater than the facility's Medicaid reimbursement rate, but lower than the

private pay" rate. The patients participating in ACCESS:Medicare were the

highest utilizers of hospital care among the twenty-four home and community
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care studies reviewed by Weissert and his colleagues (see Table 1). The

Dually Eligible Group (patients eligible for both Medicare and Medicaid)

used on average 60 hospital days per patient per year (adjusted) while the

Medicare/Private Pay Group (those patients who were eligible for Medicare

but who paid for long term care on a private pay basis) used 59 days

(adjusted). The evaluation found that while the Medicare/Medicaid treatment

group used only 13 days per patient per year (adjusted) (78% less), the

Medicare/Private Pay treatment group used 42 days (adjusted) (29% less).

While ACCESS:Medicare was able to substantially reduce hospital use, it was

cost-effective regarding public expenditures only for the dually eligible

(Medicare/Medicaid) group. Although not statistically significant, public

expenditures were a substantial $206 (8%) less per patient per month for the

dually eligible treatment group. However, ACCESS:Medicare cost an

additional $771 (49%) per patient per month for the Medicare/Private Pay

group due to greatly increased use of waivered home care and nursing home

services (Berkeley Planning Associates, 1987). While hospital use was

reduced by a substantial 17 days per person per year, this was not enough to

offset the large amount of waivered services provided.

Significantly, ACCESS:Medicare also appears to have been extremely

cost-effective for dually eligible patients who died within one month of

enrollment into the demonstration. Treatment group expenditures were $2,960

lower per patient per month. However, this finding should be considered

with caution as the number of patients who died within one month was small.
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Sudden Decline Benefit

The second intervention is what we have termed the Sudden Decline Benefit

(Zimmer, Eggert, Brodows, and Treat, 1988). The purpose of the Sudden

Decline Benefit was, where appropriate, to care for acutely ill nursing home

patients in the nursing home rather than transfer them to the hospital.

This benefit was utilized as part of ACCESS:Medicare. Nursing home patients

who were becoming acutely ill and for whom transfer to a hospital seemed

imminent were eligible for the Sudden Decline Benefit. ACCESS:Medicare

would pay for a comprehensive assessment of the patient by nursing home

staff as well as a physician work-up of the patient in the SNF. If both the

physician and the nursing home agreed that the patient could be

appropriately cared for in the SNF, ACCESS:Medicare would reimburse the

facility a higher daily rate to enable them to provide the increased nursing

care required. ACCESS:Medicare also reimbursed for physician visits to the

nursing home, on a daily basis if necessary. A key benefit modification was

the waiver of the 3-day hospital stay requirement.

The evaluation, a retrospective audit by a physician panel of the first 112

patients to use the benefit, found that 67 of the patients (60%) avoided a

certain or likely hospital admission. Another 18 patients (16%) avoided a

probable emergency room visit, while 14 (12%) required additional acute care

in the SNF. Only 13 patients (12%) inappropriately received the benefit.

The pilot study estimated savings to Medicare of $3,000 per case. For

patients also eligible for Medicaid, additional savings of $1,000 per case

were estimated. The Medicaid savings resulted from the elimination of the
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necessity to pay for vacant nursing home beds while the patients were in the

hospital (Zimmer, et al. 1988).

Neighborhood Team Case Management Model

Our third special intervention was a comparison of two models of case

management: the Centralized Brokerage model and the Neighborhood Team

approach (Eggert, Zimmer, Hall, and Friedman, 1988). The purpose of the

study was to test a new model, the Neighborhood Team, for managing the care

of seriously chronically ill elderly living in the community. All patients

participating in the study were qualified to be admitted to an SNF. The

study population was quite ill in comparison to the majority of community

care demonstration projects. This is shown by the fact that the mortality

rate for the control group at the end of one year (31%) is higher than those

of all but two of the 16 community care demonstrations for which this

information is available. Control group patients were moderate to high

users of both hospital and nursing home care, using 26 and 34 days on

average per year, respectively. Each Neighborhood Team included a nurse,

social worker, and case aide. Incentives were provided by (1) assigning the

Team to a limited catchment area, (2) reducing the size of the caseload

carried by each case manager (from 120-150 clients to 40-45), (3) getting to

know the patient and family better by making home visits, and (4) allowing

the case managers more autonomy and independence.

Total health care expenditures of patients managed by Neighborhood Teams

were 14% lower than those case managed by the Brokerage model. This was

achieved by reducing the number of hospital days (by 26%), home health aide
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hours (by 17%), RN/LPN hours (by 54%), and homemaker hours (by 88%). The

number of nursing home days was increased (by 45%). These presumably

substituted for extended hospital care and expensive home care cases

(Eggert, et al., 1988).

Lessons Learned

Over the past decade, we have learned the following lessons that have been

applied or have potential applications to the Medicare program:

The area of greatest opportunity for health care cost savings lies in

the identification and improved management of high cost patients. A

growing number of studies as well as our own experience indicate that

a small proportion of cases accounts for a large proportion of health

care utilization and expenditures. Rather than focus on a large

number of individuals that account for a small amount of total

expenditures, it makes sense to concentrate on that small number of

patients who are responsible for the bulk of costs. One of the major

reasons health care expenditures have continued to increase is that

little effort has been devoted to the identification and management of

high cost patients.

e The opportunity to save dollars for high cost patients lies primarily

in avoiding unnecessary hospital care and better managing home health

care, and only secondarily in substituting in-home and community-

based services for nursing home care. While the number of patients

receiving long term home care has increased greatly between 1978 and
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1988, it costs more co care for many of these patients at home than in

a nursing home. Although home care is being substituted for nursing

home care for many of these patients, in some cases this is more

expensive than caring for the patient in a nursing home. On the other

hand, the cost of a day of hospital care is equal to five to ten days

of skilled nursing facility care.

The ACCESS:Medicare demonstration was able to achieve significant

reductions in hospital use among both the Medicare/Medicaid and

Medicare/Private Pay populations even though it was designed for

persons who had been hospitalized and were in need of post-hospital

care rather than patients who were at risk of multiple

hospitalizations. That is, even though the target was not patients at

risk of multiple hospitalizations, ACCESS:Medicare was able to

significantly reduce the number of hospital days used by Medicare

patients requiring long term care. Presumably, targeting that focuses

on those who are at highest risk of multiple hospitalizations should

have greater success in reducing the number of hospital days.

The opportunity also exists to further better manage community

services. In-home health care services were reduced by 232 for

patients who were managed by Neighborhood Case Management Teams.

Total health care expenditures can be reduced for certain patient

groups by providing an alternative out-of-hospital benefit package

coupled with case management. While we had theorized that total

health care expenditures could be reduced among all Medicare patients
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in need of long term care, the evaluation of the ACCESS:Medicare

demonstration found that this occurred only among dually eligible

patients. This may have been because a greater proportion of the

Medicare/Medicaid group were over 85 years of age, had more

impairments with activities of daily living, were more impaired

regarding ambulation, bladder, and bowel function, and had a chronic

prognosis. That is, the dually eligible group appears to have been

comprised of persons meeting the traditional definition of chronically

ill while the Medicare/Private Pay group most likely used

ACCESS:Medicare services as a short-term post-acute hospital benefit.

Stringent expenditure controls are needed to prevent nursing home and

home care services from consuming savings even when significant

hospital use reductions are achieved. Even though ACCESS:Medicare was

very successful in reducing the number of hospital days of the

Medicare/Private Pay Group, total public health care expenditures of

the ACCESS group were significantly higher. Cost caps or tighter

limits on the number of home health aide hours could substantially

reduce the cost add-on.

Specialized case management must be developed for specific groups of

patients with the same or similar illnesses. The Neighborhood Team

was especially effective for patients with dementia. Insurance

companies and private case management organizations are increasingly

using case management for specific types of patient, for example, very

low weight babies, and patients with AIDS, spinal cord injuries, or

head trauma, and have claimed large cost savings using this approach.
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It makes sense to extend this concept further to identify homogeneous

groups of patients among the Medicare population, and develop a

specialized case management approach for each of these groups.

Future Directions

The opportunity exists to provide better patient care and at the same time

reduce expenditures. This can best be achieved through the identification

of specific groups of high cost patients and the development of specialized

benefits and patient management models.

Only limited information is available about high cost patients, their

characteristics and service use patterns, and the relationship between

chronic diseases and service needs and use patterns over time. Almost no

research has been conducted regarding the provision of special Medicare

benefits packages for different types of chronically ill patients. Little

testing has taken place comparing the effects of various management models

on health service utilization and outcomes, including mortality, functional

status, quality of care, and patient satisfaction.

In preparation for our proposed Medicare demonstration with high cost,

multiple hospital admission patients, we have examined data on the hospital

experience of the Monroe County Medicare population. Rather than use prior

use data from only one year, however, we have utilized the research finding

that 88X, 98X, and 1002 of patients with 3, 4, or 5+ admissions,

respectively, over a three-year period were "chronics" (Gruenberg and

Tompkins, 1985). Empire Blue Cross, the Medicare Fiscal Intermediary for



135

Monroe County, provided us with information on all Medicare eligibles

residing in Monroe County who were admitted to hospitals in New York State

three or more times during the three-year period 1984-86. Using a group

with three or more admissions over a three-year period should minimize the

inclusion of the non-chronic users.

During that three-year period there were approximately 7,800 Monroe County

residents who experienced three or more hospitalizations. Of these, about

1,200 were identified as having been alive throughout this entire period and

not having been a member of a Medicare HMO. Some 800 used a hospital three

or more times and died, and about 100 were alive for the three years and

were members of an HMO. The vast majority (5,700) were not confirmed as

either dead or alive.

We have begun examining data on age, sex, diagnoses, and Medicaid status for

the 1,200 multiple admission survivors who did not join an HMO, and have

reviewed the data for the 572 patients with four or more admissions (See

Table 2).
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Table 2
MONROE COUNTY

MULTIPLE HOSPITALIZATION PATIENTS
1984-86

No. of % of % of % of
Hospitalizations No. of Patients Patients Patients

Per Patient Patients on Medicaid < Age 65 > Age 79

10-20 17 53% 58% 0%
8-9 29 51% 28% 17%
7 52 46% 23% 19%
6 74 31% 20% 20%
5 147 35% 13% 24%
4 253 39% 14% 24%

Total 572 39Z 17X 22X

The following are the highlights of our findings:

Seventeen patients (3%) had from 10 to 20 hospital admissions, 29

patients (5%) had 8 or 9 hospitalizations, and 126 (22%) had 6 or 7

admissions. Four hundred patients (70%) had 4 or 5 admissions.

The greater the number of admissions, the greater the proportion of

persons under age 65, and the lower the proportion age 80 and over.

By far the most prevalent diagnostic category was "multiple

cardiovascular, respiratory, renal and/or other conditions typical of

old age (multiple chronic degenerative illness)", 39.1% of the 572

high utilizers being classified as such.

The next most common predominant problems leading to multiple

hospitalizations were "cardiac disease with congestive heart failure,
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myocardial infarction, and ischemic heart disease' (13.92), "chronic

lung disease including asthma' (6.4%), and 'psychiatric primarily"

(5.4%).

The top four diagnostic categories accounted for almost two-thirds

(64.8%) of the 572 high utilizers.

° Thirty-nine per cent of the multiple admission patients and 58% of

those with 10-20 admissions were Medicaid eligible.

In order to mount a substantial initiative in high cost patient care

management, the public sector needs to obtain more information regarding the

following:

* The hospitalization patterns of nursing home patients and, especially,

long term care patients living at home.

o Whether, and if so, how, the hospitalization patterns of long term

home care patients differ from those of chronically ill persons living

at home not receiving home care.

* The distribution and amounts of various health care services being

received by multiple hospital admission patients living at home, and

how these compare to those received by non-multiple hospital admission

patients.

* The types of high cost patients, the diseases and conditions they have
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(many chronically ill elderly often suffer from several), and their

demographic characteristics, functional status, and service needs and

use.

The use patterns of the Medicare disabled population under age 65, and

how they differ from the various age groups of the over 65 population.

How diseases and conditions, functional status, and service needs and

use of high cost patients change over time, and how their care should

be managed longitudinally.

The use patterns of dually eligible (Medicare/Medicaid) multiple

hospital admission patients, and how they differ from the

Medicare/Private Pay multiple admission patients.

Research is needed regarding the provision of specific Medicare benefits

packages designed for high cost patients.

o Benefits packages should be designed and tested not only for high cost

or chronically ill patients in general, but for groups of patients

with the same disease or similar diseases.

o A demonstration program should be implemented for chronically ill

persons living at home that builds upon the findings of

ACCESS:Medicare, and includes home care and nursing home services

coupled with case management to prevent and substitute for hospital

admissions.
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A randomized controlled trial should be carried out following up on

the restrospective findings of the ACCESS:Medicare Sudden Decline

Pilot Study to further determine the feasibility, efficacy, and

cost-effectiveness of the provision of acute care in nursing home

settings.

Models need to be developed, tested, and implemented for managing the care

of patients over time as their diseases or conditions become more severe,

their functional status worsens, and they move back-and-forth from one

in-home or out-of-home setting to another. Very few comprehensive models

have been developed that manage preventive, primary, acute, and long term

care. Not enough attention has been focused on managing -health careers"

over time as chronically ill persons move among home, hospital, and nursing

home settings. This is especially important as health care utilization and

expenditures are considerably higher during the last three or four years of

life, and usually increase as the patient approaches death.

The effectiveness of case management needs to be tested as it relates to the

care of persons at risk of multiple hospital admissions who are residing at

home. The results of case management thus far are mixed. Case management

appears to be cost-effective for patients who use considerable amounts of

hospital care, but its effectiveness as it specifically relates to the

reduction of number of hospitalizations of multiple admission patients needs

to be tested.

The final recommendation is that the public sector needs to develop much



140

greater interest in studying the high cost, multiple hospital admission

phenomenon. It is the private sector, not the public sector, that is

spearheading innovations in this area of managed care (General Motors

Corporation, 1984; Lenckus, 1986; Henderson and Wallack, 1987; Ricklefs,

1987). Private insurance carriers, many of them also Medicare Fiscal

Intermediaries, are reporting substantial savings from new case management

initiatives directed toward high cost, primarily hospitalized, cases. In

1986 Blue Shield of California averted $1.8 million in expenditures, or

$4,742 per case, on only 378 cases. Metropolitan Life Insurance Company's

Met-Review program saved $17 million in the first half of 1986 and AEtna

Life and Casualty Company predicted its case management program would save

$60 million in 1986 (Moore, 1987). These programs work almost exclusively

with populations.not eligible for Medicare. Medicar 'eeds to work with its

Fiscal Intermediaries to estimate what aspects of these private insurance

programs are transferable to Medicare beneficiaries and where new features

should be developed, since the Medicare population differs from the

privately insured population.
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Representative ScHEuER. All right. Senator Pete Wilson of Cali-
fornia.

ROLE OF PRIVATE FINANCING

Senator WILSON. Thank you, Mr. Chairman. Let me ask a ques-tion. I will direct the questions, but if any member of the panel
feels inclined to respond, why I will be delighted to have them do
so.

Essentially my question, though, is directed to Mr. Wiener and to
Mr. Holahan. In your presentations this morning, and you, in par-
ticular, Mr. Wiener, indicated that you thought that there was a
substantial untapped market for private carriers and yet you rec-ommend long term that we go to a Federal program of some kind.
That, I gather, is going to be essentially a medicare-funded pro-gram.

Mr. WIENER. Yes, medicare funded.
Senator WILSON. Medicare funded.
Mr. WIENER. That's right. I think that-
Senator WILSON. How do you see those two jibing, and what Ididn't get from your testimony was how you think the private car-riers could be involved in a beneficial way and what would be thesharing of that burden between the public and private sector.
Mr. WIENER. I think there's no question that there is a very

great potential for growth in the private sector. We now have
about 1 or 2 percent of the elderly population with any private
long-term care insurance, and if our simulations were to come true,
we would have many more people with private insurance than we
do now.

What we didn't find in our simulations, even with some fairly op-timistic assumptions was a radical change in the way in which we
pay for long-term care. We didn't find that insurance would end up
paying for a high percentage of long-term care expenditures. Wedidn't find that medicaid expenditures would

Representative SCHEUER. You mean private insurance?
Mr. WIENER. Private insurance; right.
Representative ScHEuER. Yes.
Mr. WIENER. We didn't find that medicaid expenditures would

drop significantly. So I think what we're saying is that it can do alot more than it is doing now, but by itself, it can't be the total
solution. Now within a public insurance system, there are at least
three models of public-private partnership, and Ms. Moon alludedto some of them. In the bill proposed by Senator Mitchell, you have
a 2-year deductible period before the public program kicks in and
people absolutely have to go out and buy private insurance to fill
that 2-year deductible period, because if they don't, they simply aregoing to impoverish themselves before that 2-year period.

A second approach is the one that Robert Ball has been talking
about and Senator Kennedy, as well, and that's the sort of short-
term benefit that Ms. Moon alluded to. In that scenario, private in-
surance could be sold to cover the long stays, the period after the 6months or the year in the nursing home, and that would be poten-
tially a substantial part of nursing home expenditures.
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And then the third model is basically something analogous to
medigap for a fairly comprehensive program where you provide
fairly first dollar coverage, albeit it with coinsurance and some de-
ductibles. The model, I think, for the third approach is some kind
of medigap policy to try to fill in those deductibles in coinsurance.

Senator WlsON. Now you say you're talking about a medicare
program. Someone this morning, I have forgotten who it was, indi-
cated that they thought that a public program needed to be means
tested or at least someone discussed that as a possibility, and if I
understood-I don't know if that was you, Mr. Holahan or who it
was. In any case, if we're talking about a medicaid program, one
where we are means testing, then it would seem to me that the
whole panoply of different means of private coverage very much
come into play, and that there is an opportunity through this or
perhaps through some kind of health IRA, or as they are some-
times referred to IMA's, for those who are not part of a group, to
take a long view and be rewarded by their prudence with some
kind of tax deferment.

I believe Ms. Moon made the comment that AARP had, for rea-
sons that I will ask her to pursue, decided that tax expenditures of
that kind through a health IRA were not desirable. If I misunder-
stood you, you correct me, but in any case, it would seem to me
that we have just seen a rejection of a comprehensive effort by
Congressman Pepper. Now that may be revisited, but let's just
assume for the sake of argument that it becomes the decision of
the Congress that that kind of a comprehensive treatment is not
affordable, and that there is a need to encourage some kind of
public-private sector arrangement with the private sector being en-
couraged through means testing to supplement or to enter that
market for those that are not able to qualify for public coverage.

It would seem to me that there is still going to be a need for
middle-income taxpayers, who are substantially above the poverty
level, to have some incentive through something like an IMA. Or,
if they are involved in a group life plan, as are the vast bulk of
Federal employees, move to where they make use of risk sharing
and the convertibility option to provide life coverage, they could
avail themselves of the kind of private coverage that will be neces-
sary, if we are not going to go to a thoroughly comprehensive
Pepper-type coverage. Yes, Mr. Liu.

ACCESS TO LONG-TERM CARE

Mr. Liu. The debate on long-term care financing has been, in my
opinion, focused on the affordability part of it. What I would like to
introduce at this point is another dimension which I think is fairly
fundamental in the consideration of different options, and that is
the acceptability of individuals for private policies. It is particular-
ly important as we think about the role of the private insurance
market to know that certain health status characteristics of the
population may make it difficult for individuals to purchase pri-
vate insurance, even if they could afford it and even if they desired
to. Some of our preliminary looks at the elderly population indi-
cate, for example, that possibly 15 percent of the females who are
55 to 64 have arthritis or rheumatism with some disability, and 45
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percent at that age have had the conditions. These are fairly young
ages that we are talking about. But what it suggests is that a high
proportion of people do have health status problems which may not
allow them to screen into a private policy.

Representative SCHEUER. A high percentage of people have what?
Mr. Liu. Have a disability or medical condition that is commonly

found in screens for private policies. The example I gave is fairly
extreme, but it is basically to make the point that we need to con-
sider both whether people can afford to buy insurance and whether
they can get it.

Senator WILSON. I agree with that.
Representative SCHEUER. Senator, would you yield to me for one

brief question for clarification?
Senator WILSON. Sure.
Representative ScHEuER. I'd like to know what percentage of

folks in nursing homes after 1 year or perhaps even 2 years have
spent down and have exhausted their assets, so that they are eligi-
ble for a means-tested program? Or to put it in the inverse perspec-
tive, what percentage of folks who go into a nursing home still
cannot have access to a means-tested program at the end of a year
and are therefore a ready target for the private market? How large
is that market for private health insurance?

Mr. Liu. Well, we've just recently looked at some utilization re-
sults from a nationally representative survey. We found that 41
percent of the people who were in a community and disabled, but
entered nursing homes, became medicaid eligible in 2 years. In
other words, the spend-down rate was 41 percent, if you spent some
time in a nursing home. The risk of becoming a medicaid-eligible
person, by virtue of spending some time in a nursing home, is four
to five times greater than if you did not go to a nursing home. So it
happens fairly quickly, and in spite of that, there are people who
also spend down in the community. We found about 7 percent of
the people who were disabled in 1982 spent down in the community
in the next 2 years, but it's 41 percent for those who spend some
time in nursing homes. So being in a nursing home very quickly
and rapidly raises the risk of becoming medicaid eligible.

Now our sense is also that many of the people who were func-
tionally disabled were also at fairly low income levels, and that
probably contributed a lot to the risk of the medicaid spend down.

Representative SCHEUER. I yield back to the Senator.
PUBLIC VERSUS PRIVATE FINANCING OF LONG-TERM CARE

Senator WILsoN. Thank you, Mr. Chairman. Your point about ac-
ceptability, I think, is a very pertinent one. Under the OPM plan
that I have been talking about, acceptability does not enter in, in
the sense that all Federal employees can obtain long-term care cov-
erage if they so desire. Now I think you would probably face that
acceptability problem if you were looking at a different situation,
where you didn't have the group enrollment, but you had, instead,
individuals, assuming that Congress authorized something like a
health IRA. In that case, I think part of the requirement in enact-
ing a health IRA would be that we would have to address the ques-
tion of acceptability and allow a similar treatment for those who,
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as individuals, rather than as members of a group, are seeking that
kind of coverage. But I agree with you, I think that is a very real
question, but it seems to me that it is essentially a risk-sharing
problem.

What I am really trying to get at is, there is a basic question
that faces Congress, and that is, which way are we going to do this?
Are we going to say that long-term care-which is a growing expec-
tation of increasingly aging Americans-is going to be provided
without means-testing, as a Federal responsibility, financed by a
payroll tax, or are we going to instead say that we will provide it
on a means-tested basis and give encouragement to those who
cannot meet that means-test eligibility to find the sort of care that
presumably does represent an untapped market?

I was also interested in Mr. Eggert's point that some of the cost
savings have been pioneered by the private sector. We've got two
separate questions, two separate issues. One is, are there ways to
provide this kind of care at lesser cost without sacrificing quality?
But the question on which I would like to focus first is this basic
question, this basic choice that is to be put to Congress, and it
would seem to me that at least preliminarily, the response in the
House of Representatives in rejecting the Pepper bill is that they
would like to look at other means which include, I think, a whole
variety of private approaches, one of the most promising of which,
it seems to me, is this OPM idea of convertibility of a portion of
group life insurance to prepaid long-term health care.

Mr. WIENER. Well, first let me say that I am very intrigued by
the OPM proposal. I think it moves in the right direction in several
ways. It is a group insurance plan geared toward the under-65 pop-
ulation, so we can get at some of the issues of adverse selection. It
establishes the principle of employers helping to pay for it, al-
though there's no additional cost to the Government because it is a
tradeoff with life insurance. I am very intrigued by that approach,
and I wish you well with your bill.

My principal reservation about the OPM proposal is in the
degree of inflation protection that the bill offers. The benefits and
premiums basically go in step with the GS schedule, which, in
recent years has not even kept up with- general inflation in the
economy. We would certainly expect nursing home and home care
inflation like some of the rest of the medical care industry to have
inflation substantially in excess of that.

So if we are talking about entering at age 50, but not using bene-
fits till age 85, you could get a really radical reduction in the
buying power of that benefit at the inflation increase level that
OPM is proposing.

Now you can't get increased benefits for free, and that will sub-
stantially increase the cost, but I think that is an absolutely criti-
cal element that needs to be changed in the OPM plan, if it, in
fact, is going to offer substantial beneits to people when they need
them.

Representative SCHEUER. Mr. Wiener, and all of the panel. This
subcommittee and this full committee, the Joint Economic Commit-
tee, does not have legislative jurisdiction. There are other commit-
tees of the Congress, the Ways and Means Committee, the various
health subcommittees of the Congress, that do have legislative ju-
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risdiction, and I don't wish to offend my colleagues by seeming to
intrude on their turf. So I would appreciate it if you would keep
your answers general, and not address any particular piece of legis-
lation, which, frankly, is ultra vires for us. It is beyond our reach
and beyond our power. As a matter of collegiality, I don't wish to
have this panel get into an extended discussion of specific legisla-
tive proposals.

That doesn't mean you can't deal with the ideas, but to the
extent that we can address the public policy issues that are facing
our country and some of the alternative routes, of course, private
versus public, that is appropriate, but let's try not to focus too
much on an individual legislative proposal, which, frankly, would
be inappropriate for this subcommittee. I yield back to my col-
league.

Senator WILSON. Thank you, Mr. Chairman. Mr. Wiener, would
not the problem which you are describing, which is obviously a real
one, be an affliction of almost any plan that we are talking about?

Mr. WIENER. Well, in principle, what you want to do is prefund-
ing, and you have to do for that either public or private insurance
policy. You need to prefund for that inflation and that probably
means substantially raising the initial premiums.

Senator WiLsoN. But I mean, is it a common problem?
Mr. WIENER. Yes, absolutely. And that clearly is something that

affects acute care, retiree health benefits as well, perhaps even
more dramatically. As Mr. Holahan pointed out, acute care infla-
tion is much more rampant. So I think there are a variety of things
we can do to promote the private sector, and I think the key ques-
tion is, when it is all said and done, and it is all promoted, what
proportion of total long-term care expenditures are you likely to be
financing. And my answer is, based on my research, a lot more
than the financing now, but it still won't be the dominant form of
long-term care financing.

Senator WILSON. Let me just ask you about that. Why is that thecase? Is this not potentially profitable?

DISINCENTIVE TO PRIVATE FINANCING

Mr. WIENER. I think there are two reasons. One is that these
products are basically too expensive to be affordable by most elder-
ly.

Senator WILSON. But doesn't that potentially change, if you have
the kind of market that permits both the profit to the carrier and a
relatively modest premium? In other words, the proposal that
we've been discussing is one that has been the result of actuarial
study, and the numbers that I used, well, they are, for purposes of
example, fairly reliable. And it would seem to me that there is the
potential here for a rather substantial market, to use your phrase,
an untapped one, of some dimensions. I just wonder why you are
not more sanguine about the eagerness of private carriers to make
a profit.

Mr. WIENER. Well, I am sanguine about their desire to make a
profit, but insurers also face significant risks in terms of offering
private long-term care insurance. There is the potential of adverse
selection, even within any working population, there are some
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people who are sicker than others, and clearly they have an incen-
tive, greater incentive to purchase the insurance. There is the po-
tential moral hazard, that use will go up more than the insurance
actuaries have estimated. Third, especially if you are selling insur-
ance to a relatively young population, age 50 or thereabouts, there
is a very long lead time between the initial payment of the premi-
um and the use of services, maybe in this case, 30 or 40 years, and
there can be an awful lot of changes, an awful lot of uncertainty in
what will happen over the next 30 to 40 years, in terms of inflation
of cost of home health and nursing home services, the levels of dis-
ability, mortality rates. All of those things are very uncertain over
the long haul and insurance companies get very worried about un-
certainty at that level.

So I think insurance companies are getting into it more than
they have in the past, but I don't think market failure has gone
away, and especially for employer-based plans, there is that very
long lead time. I don't think employer-based plans can basically
take off unless employers are willing to make a contribution. And
since employers already face an unfunded liability for retiring
health benefits on acute care that is at least $100 billion and prob-
ably a good deal more than that, I don't see them willing to con-
tribute, and if they are not willing to contribute, then I just don't
see it taking off.

I think we have to remember that even 20 years after the start
of medicare, we only have 25 to 30 percent of the elderly with any
employer-sponsored retiree health benefits. I would expect long-
term care insurance, while it will grow substantially, right now it's
about zero in terms of employer participation, I would never expect
it to be more than a subset of that 20 to 30 percent.

TAX INCENTIVES FOR PRIVATE FINANCING

Senator WILSON. Ms. Moon, let's shift to a new approach. Maybe
I misunderstood you, but I thought you said that AARP, which, by
the way, I think has done an extraordinary job for its insureds, my
father being one of them, but I gather that you don't favor the idea
of allowing some kind of tax-deferred treatment as we did under
the IRA's before the Tax Reform Act, to create a health IRA.

Ms. MOON. Like everybody else these days, AARP is struggling
with how to deal with this problem, because it is a large one, and
one that scares people when they think about its order of magni-
tude. So in many ways we haven't ruled out any option. When we
look at the range of options, we are relatively skeptical about that
kind of an approach. The penetration of IRA's when left unfettered
before the tax changes was very modest and was-

Senator WILSON. In what respect?
Ms. MOON. The penetration of IRA's, in terms of who took advan-

tage of them was quite small, and we wouldn't expect that an IMA
type of approach, which would be more limited in terms of what
you could do with it, would have even that level of penetration.
IRA's were purchased largely by people with considerable means
already, and it is a question of, then, whether or not you want to
devote tax expenditures to the group least in need. If we are going
to talk about a limited approach, we would begin to worry about
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the lower and middle-income groups before we'd worry about help-
ing subsidize an insurance program, which we believe will flourish
on its own for those with higher incomes.

MEDICAID AND PRIVATE SECTOR FINANCING

We have been concentrating more and worrying about, first ofall, how to cover people who are above medicaid, in many cases, orabove medicaid until they've done a lot of spending down. And we
are concerned that if you have the development of a strong private
sector, what the seam would be between where private sector cov-
erage ends and where medicaid coverage comes up to.

If you really want to stimulate the private sector, you can't have
an overgenerous medicaid program, because people wouldn't thenbuy the insurance. So you will have this dilemma of pressures to
hold down the generosity of a medicaid program. Thus, an older
woman, the traditional person who is going to be using long-term
care, say, age 80, with $15,000 of assets, is not going to have private
insurance and is going to be impoverished before she'll get medic-
aid.

Senator WILSON. Now let me just pursue that point with you.
Ms. MOON. Yes.
Senator WILSON. You say, if you are going to stimulate the pri-

vate sector to enter the market and respond to the need, you can't
have an overgenerous medicaid program. Those who will be medic-
aid eligible will, I think, be entitled to receive quality care. Thosewho are not medicaid eligible, are not eligible.

Ms. MOON. Well, it's not quite that simple, because the medicaid
program is a spend-down program. As was mentioned a little earli-er, it's an unusual program because ultimately, over half of the
population can become eligible for medicaid by spending down, al-though not in all States-

Senator WILSON. You mean, if they go in and go broke?
Ms. MOON. Yes. If they use up all of their assets and all of theirincome.
Senator WILSON. Well, but I am assuming that most people who

have that choice will avoid going broke and would prefer to both
buy private insurance and remain above the poverty level.

Ms. MOON. I'm sure that is right. But if your income is, say, 150percent of the poverty level, for an older woman, about $7,500, age65, let's say, and you have to pay $40 or $50 a month to buy long-
term care insurance, it is not an option for you at this present
time.

Senator WILSON. What about someone who is 50?
Ms. MooN. It certainly becomes more affordable. The issue thenis that that person is going to have to pay premiums for the next30 years, and they are going to have to be convinced at age 50 thatthey are not immortal or they are not going to drop dead from aheart attack. I think human nature is such that we have to be verycareful before we expect people to rush out at age 50 or age 45 and

begin to buy insurance when it is most affordable.
Senator WILSON. Let me ask you, how much of AARP's skepti-

cism is based on the assumption that in the specific case of some-thing like an IRA, that the history with IRA's was that they were
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purchased by a relatively small number of relatively well-off
people?

Ms. MOON. Well, that has, certainly, a considerable amount to do
with it.

Senator WILSON. If that proved not to be the case, then do I take
it you might have a change in attitude?

Ms. MOON. You mean if that historically proved not to be the
case?

Senator WILSON. Well, I think what I ought to do is put you in
touch with Professor Boskin, who will argue strenuously that you
are mistaken and that the U.S. Treasury was horribly mistaken in
making that assertion.

Ms. MOON. Well, I am familiar with some of his work, and I
think that the coverage issue would still be important. I don't be-
lieve that it would be very easy to get penetration beyond, say, 30
or 40 percent of the population. That would be an enormous in-
crease, and that would be an enormous contribution, but the ques-
tion would remain, if you had 10 or 15 percent of the population
then covered by medicaid, what about the other 40 or 50 percent?
A substantial number of people would be left uncovered. I think
that is our greatest concern.

Representative SCHEUER. Will the witness yield?
Isn't part of the problem that a great many people out there

think that medicare covers long-term nursing home care and that
they are not alerted to the fact that there is a vacuum there and
that they are going to have to spend down and end up in a medic-
aid type of situation?

Ms. MOON. I think that has been true.
Representative SCHEUER. Isn't there a larger market out there?

Wouldn't there be a larger market if people knew that long-term
nursing home care was not covered by medicare?

Ms. MOON. I think that's true to a considerable extent.
Senator WILSON. Mr. Chairman, I think you're absolutely right.
Representative SCHEUER. Yes.
Senator WILSON. Absolutely right, and that's my whole point. I

think there is a very substantial market, based just on the anecdot-
al experience I have and also talking with people who are daily in
contact with the elderly and the not so elderly, who are very much
concerned about providing for some kind of coverage. And the
Chairman is right. Tragically, many people learn the hard way
that they are not covered by medicare and, in fact, enough have
now learned that, so that we've got another problem, a very serious
one, that of rather unscrupulous people selling what they profess
to be medigap insurance that the buyers think offers long-term
care coverage when, in fact, it does not.

There is a serious problem of that kind, and every time you turn
on the television and see somebody pitching medigap insurance,

-however they may term it, or get in your own mail some solicita-
tion, look at it carefully, because in many cases, they imply long-
term care which, in fact, is not provided. So I think the Chairman
makes a very telling point.



151

PUBLIC SUPPORT FOR GOVERNMENT ACTION
Ms. MOON. I think that is right. The one thing that is interest-ing, in the last year, I believe, there has been a considerable

change, partly engendered by the debate over catastrophic healthinsurance, when people realized what it was not going to cover. Inpolling that AARP has done to look at what people's attitudes are,we found a very large number of people of all ages who now recog-nize that long-term care is a major problem and are anxious to dosomething about it. Many of them are anxious to do something
about it through a public sector approach, even if-and we wait tillthe end of the survey to ask that, but still get a very high re-sponse-if it would mean higher taxes.

There is a growing support for such activity. What the role of theprivate sector will be, I think, is going to be a very tough questionthat needs to be part of that debate, as well.
Senator WILSON. Mr. Chairman, you've been very generous. Whydon't I yield to you to ask some questions. I am sure you havesome.
Representative SCHEUER. Very good. Thank you very much, Sen-ator. We are happy to have you here, and we wanted to make surethat you had a full opportunity to ask your questions.

PROPER ROLE OF PRIVATE SECTOR

Well, let me ask you, Ms. Moon, to elaborate. What do you andwhat do the rest of the panel feel is a proper and appropriate inte-grated role of the private sector in providing long-term healthcare? What percentage of the population is the appropriate targetand how should private health care and publicly assisted healthcare be integrated, so that the whole is greater than the sum of theparts, so that it really makes sense?
Ms. MOON. The approach that I would favor, personally, and thatcertainly AARP is giving serious consideration to, would be a socialinsurance approach in which all people would be eligible to partici-pate rather than a means-tested or targeted approach. It is diffi-cult, I believe, to cover that middle group that I have been talkingabout, otherwise. And a means-tested approach has a lot of difficul-ties and problems. Successful approaches in the United States togovernment provision of medical care have been much more affili-ated with medicare than with medicaid.
That being said, I think there still is a role for the private sectorand for private insurance. The three different ways that JoshWiener talked about integrating the private sector ought to be con-sidered. People with means will always seek to improve theirstatus, and they should, over time, but basic insurance of access toquality care should be there for all people who are disabled orchronically ill.

LONG-TERM CARE AFFORDABILITY AND COMPREHENSIVENESS

Mr. LIU. Mr. Chairman, I guess what drives my thinking, wheth-er we are talking about public or public and private roles is thepattern of utilization of long-term care. While 43 percent of olderAmericans have a lifetime risk of entering nursing homes, thetypes of nursing home use does vary, and basically, what we see is
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a distribution of nursing home utilization where a whole lot of
people use very few days and some people use a lot of days.

Representative SCHEUER. That is what Mr. Eggert was suggesting
in his testimony.

Mr. EGGERT. 13 percent of the people use 90 percent of the days.
Representative SCHEUER. It's astonishing.
Mr. EGGERT. They are the long stayers. So the question about

any public or private insurance program is who ends up paying for
the long stayers, because most people enter for short periods of
time, and a lot of people can afford that now. Actually, private pay
for 6 months is not unusual, if that is all they are there. The prob-
lem is for people who stay for 5 or 6 years, and then they absolute-
ly spend down.

Mr. Liu. We also find that people who are in there for a short
stay are discharged alive to the community. A good portion are dis-
charged alive to private settings after 180 days. You know, from
the nursing home survey, about 300,000 of the 1 million admissions
returned home within 6 months.

I think the question then is, are they spending down before they
return home? Was the 180 days of nursing home stay enough to
wipe out their assets?

I guess I favor additional public options that protect the front
end, because it affects more people and people for whom even 180
days may be sufficient to spend down. I could see a major private
sector role in terms of covering the long stayers.

Mr. HOLAHAN. As I've heard the discussion today, I don't think
that people were really disagreeing with the importance of the role
of the private market. I think there has been a bit of a debate
about how big a role that can play, and since it can't do the whole
job, what the role of the public sector should be. And I think that
as long-term care policy gets to be further considered, there are
two sorts of things that have to be considered, whether you take
the approach that Mr. Lui just mentioned of covering the short-
stay nursing home resident and provide coverage for that or wheth-
er there should be catastrophic along the lines of Senator Mitch-
ell's bill and how that should be structured, for example, how long
that deductible should be before the public sector provides benefits?

At the same time, if a bill cannot be fully comprehensive, and I
think that the fiscal realities will show that it probably cannot be,
then there will be inevitably a residual role of the medicaid pro-
gram, and I think it is very important to consider how that should
be structured, in terms of issues like spousal impoverishment, the
protection of assets, and what we do about nursing home quality
and nursing home payment systems that ensure that while costs
are contained, the sickest patients are admitted to nursing homes.

HOSPITAL, NURSING HOME, AND HOME CARE TRADEOFFS

Representative SCHEUER. Let me ask you about a seeming anom-
aly in our health care system for long-term care. We are told that
we have an excess of hospital beds in our country and a shortage of
nursing home beds, yet nursing home administrators are asserting
that people come into their nursing homes sicker now than they
had before in prior years, because of underutilization of hospitals,



153

and they are complaining about the fact that they are having to
provide a more intensive quality of health care in nursing homes.

Now is this a trend that is real and, if so, what do we do about
it? Can we perceive of hospital beds as easily convertible into nurs-
ing home beds, hospitals convertible into nursing homes? Why this
anomaly of hospitals being underutilized and nursing homes being
overutilized and nursing home administrators complaining that pa-
tients are coming in sicker with a higher level of severity of illness-
es due to the underutilization of hospitals? How do we explain this
anomaly?

Mr. HOLAHAN. Well, I think there is evidence that that is occur-
ring. Because of the medicare prospective payment system for hos-
pital care, people are leaving hospitals earlier and it appears that
the average severity of the patient in nursing homes has gone up
in response to that. At the same time, the way that both medicare
and medicaid have paid for nursing home care, in general, hasn't
really adjusted. The medicare system is based on the average costs
of paying for all patients in a nursing home, and medicare patients
are just much sicker than average, and there's more demand by
medicare-hospitalized patients to enter nursing homes. Similarly,
very few State medicaid programs adjust their payments for the se-
verity of the care. As a result, the payments are not being adjusted
upward, as the case mix of the patients is increasing.

Mr. EGGERT. What we've seen in Rochester, and in New York, is
that the average disability level of people entering nursing homes
has been increasing for the last 10 years, I mean, much before pro-
spective payment. What's been happening is that the case load that
nursing homes have been faced with has been getting more in-
tense. And I think probably, unrelated to the issue about hospitals,
but more related to the fact that the home health system has de-
veloped rapidly in the last 10 years, and people are staying home
longer, with more disabilities. In spite of everything we talked
about, people do not want to go to nursing homes. They fight to
stay out as long as they can. And so the nursing home bed supply
issue to me is a substitute for home health. In Rochester, we've got
60 nursing home beds per 1,000, which is-the State average is
about 50, so we are over-according to the State, "overbedded,' but
they are all filled. They have been filled for 10 years, and they all
have waiting lists.

Our response is that what we need to do is try to develop the
home health system better, even though we've got a very good one,
and to get more balance. Dr. Williams made a point to us earlier,
for every three people we have in a nursing home, we have one
person publicly supported on home health at home, but in New
Zealand, the proportions are just the reverse, for every three at
home, they have one in a nursing home. So it really depends on
how well you develop the home health system, whether you are
willing to finance it, and in some measure, it can substitute for ad-
ditional nursing home beds. And that becomes a choice issue.

On the hospital issue we have a small proportion of hospital
beds, 3.4 per 1,000. I guess the national average is 4 to 4.5. Ours are
all filled. I mean, they are filled. Our problem is just the reverse of
having low occupancy. We have 5 to 13 percent of the beds occu-
pied by people who should be in nursing homes, but because of one

89-804 0 - 89 - 6
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reason or another, either low payment, they are medicaid, or they
represent care needs that nursing homes aren't adequately reim-
bursed for.

In New York, we do have a case-mix payment system in nursing
homes, and it is not the high care people or the high cost people
who are being excluded, but rather the ones who are chronically
ill, like dementia patients, for whom, in the case-mix weightings,
they are not adequately reimbursed for the indirect care, the su-
pervision. So a person that doesn't have a lot of direct care needs
does not contribute a lot to the overall facility case mix. Therefore,
the people not being admitted are relatively low care people but
who have a large amount of chronic disability. So it just depends
on how you pay for nursing homes.

Representative SCHEUER. And who need a large volume of social
services that are not recognized.

Mr. EGGERT. That are not recognized, generally.

LONG-TERM CARE ALSO INVOLVES SOCIAL SERVICES

Representative SCHEUER. To what extent, let us say, is the long-
term care problem one a health problem to which we can apply the
same health financing techniques as we do to acute care, and to
what extent is it a social services problem that really involves dif-
ferent moral and ethical choices and really different public policy
options?

Mr. EGGERT. I'll take a shot. I think the long-term care is really
a blend of both health and social services. I mean, the principal re-
source in long-term care is the family. I mean, they still provide,
roughly, 75 to 80 percent of the care, and a medical model doesn't
address the needs of the family. We need a blend of medical and
family support services. If we lose a good proportion of the family
support, that is going to create a lot more demand on nursing
homes, and we are not prepared for it. So it is a blend of the two.

Representative SCHEUER. Yes, Ms. Moon.
Ms. M9ON. I would just add that we have spent a lot of time

trying to emphasize or deemphasize the medical aspects of long-
term care, so that social services are looked at seriously. On the
other hand, if you look at the characteristics of people with severe-
ly limited activities of daily living, these are the same folks who
also are very high users of the medical care system. This then re-
lates to the point that Mr. Eggert made that it's really important
to begin linking the acute and long-term care systems in better
ways than we have done. There are considerable possibilities for
cost savings when you do that.

Representative SCHEUER. Possibilities of what?
Ms. MOON. Of saving some money and having a more rational

system. We need to recognize the need to marry the social service
needs and the medical needs of this population of chronically ill pa-
tients.

Representative SCHEUER. Do the other OECD countries, including
Australia, New Zealand, Japan, Canada, and so forth-how do they
look at this mix of social service needs and pure health care needs
in their long-term care for the elderly? How do they do that bal-
ancing act?
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MS. MOON. It varies enormously, I think. I know most about
Canada, which provides quite a few social services, but the specifics
vary by province. In many ways other countries, other European
countries start out with a less medicalized view of health than we
do, so they don't have quite the same reliance on medical technolo-
gy or same attraction to it as we do. So from the very beginning,
there's a different philosophy about health for everybody, not just
the chronically ill.

IDEAL LONG-TERM CARE POLICY

Representative SCHEUER. What services would the best long-term
care insurance policy available today cover? What is the prototypi-
cal superior long-term health care policy?

Ms. MOON. I would hope that any long-term care policy would
specify a large number of services but not proscribe any-that is,
not entitle people to any particular list. We need to be very flexible
in terms of having people who can assess the needs of individuals
and put together a mix of services, because the characteristics of
this population-

Representative SCHEUER. They would have the whole spectrum of
services available to them without limitation.

MS. MOON. Some limitations would be imposed since the package
of services would not simply be the patient's choice, but be de-
signed to address their needs. What we do not need is an entitle-
ment where people have a ticket to any of 15 services that they
choose, but rather that they have access to a system that will help
them put together a package of services.

PRIVATE LONG-TERM CARE MARKET

Mr. WIENER. If I could comment on that, I think one of the rea-
sons that we found that the private sector policies that we looked
at didn't have as much impact as they might have, is that there
are a large number of restrictions in existing private long-term
care insurance policies that limit the degree of financial protection
that they offer.

Now policies are evolving and they are definitely getting better,
but still we have a situation where the bulk of the policies have
prior hospitalization requirements and the indemnity levels are not
indexed for inflation, relatively little home care is covered. And we
have a very confusing situation in terms of levels of nursing home
care covered. When you add up all of those restrictions, people
don't really get as much coverage as they may think they are
buying.

Representative SCHEUER. How much do these policies cost, more
or less, that offer a full range of services?

Mr. WIENER. Well, in 1986, we looked at the policies on the
market then. The high end of those averaged about $700 a year if
purchased at age 65. If purchased at age 79 or 80, you generally
can't buy them at over age 80, they generally ran around $1,300 to
$1,500 a year.

Representative SCHEUER. And what percentage of those age popu-
lations in our country can afford those charges and would find
them appropriate and manageable?
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Mr. WIENER. Well, we projected out into the future, and at the
high end, we found that 30 years into the future, you might have
somewhere between 25 and 45 percent of the elderly able to afford
it. The 25 percent figure is really more the higher end of the poli-
cies, the 45 percent figure is more toward the lower end of the poli-
cies.

Representative SCHEUER. Well, that's a very substantial market,
I would say, comparatively unfilled as of now?

Mr. WIENER. Well, only about 1 to 2 percent of the elderly have
any private long-term care insurance now.

Representative SCHEUER. We're beginning to lose our panel, but
was somebody about to say something?

Mr. EGGERT. I was going to say that raises an interesting issue.
When Aetna announced their policy to their employees in Hart-
ford, they found the biggest group that was interested was the 30-
to 40-year-old group. One suggestion I might make for Senator
Wilson is that maybe the age is too high. I mean, if we made this
available to people in their thirties, and there was some marketing,
because people in their thirties and forties are now seeing what is
happening to their parents, and they are finding their parents un-
protected, and we are seeing a lot more awareness among people
in, you know, thirties, forties, who might be willing to trade off
some life insurance or, I think Regina E. Herzlinger had two inter-
esting articles in the Harvard Business Review, and she suggested
tradeoff with acute-care benefits. Again, by taking deductibles
under acute-care benefits and trading off for some long-term care
coverage. And you know, it would be--

Representative SCHEUER. Deductibles that they could afford at
their present earning levels.

Mr. EGGERT. Sure; right. And it wouldn't be too bad for me to
pay for my own doctor visits, if, in return for that, and reduced life
insurance, I could pick up long-term care insurance in my thirties,
have it prefunded, have a longer time to prefund it. Then, basical-
ly, I'm pretty well protected. It seems to me that employers are not
interested in any new costs, but I am not so sure that they aren't
interested in trying to work around their current costs without in-
curring any new obligations, if people wanted a cafeteria plan
model.

Senator WILSON. Mr. Chairman, in response to Mr. Eggert, I
think he has put his finger on something. We are finding that
there does seem to be a desire on the part of younger employees to
become enrolled in something of this kind, so we are contemplating
making that change, per your suggestion.

Representative SCHEUER. It makes sense. Well, as I was saying,
we are beginning to lose our panel.

Senator WILSON. Mr. Chairman, I again wish to thank you and
the members of the panel. I think this has been very useful. I
would make a request that a statement by Ms. Horner be included
in the record of hearings.

I was not aware of the rule until after I had already sent to the
panel a copy of the bill and asked their response to it. But I think
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we have had a very good discussion this morning, in terms of not
only that concept but several competing concepts, and I find it very
useful, but I would appreciate if her statement could be included.

Representative SCHEUER. There being no objection, so ordered.
[The statement of Ms. Horner follows:]
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STATEMENT FOR THE RECORD BY
HONORABLE CONSTANCE HORNER

DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT

THANK YOU FOR ALLOWING ME TO SUBMIT A STATEMENT FOR THE

RECORD OF YOUR SERIES OF HEARINGS ON THE FUTURE OF HEALTH

CARE IN AMERICA.

I COMMEND YOU FQR YOUR EFFORT TO ASSESS OUR NATION'S FUTURE

HEALTH CARE NEEDS AND CONSIDER WAYS TO DEVELOP RESOURCES TO

ADEQUATELY MEET THOSE NEEDS. AS THE OFFICIAL RESPONSIBLE

FOR ADMINISTRATION OF EMPLOYEE BENEFIT PROGRAMS FOR NEARLY 3

MILLION FEDERAL CIVIL SERVICE AND POSTAL EMPLOYEES, I HAVE

DEVOTED CONSIDERABLE ATTENTION TO THIS ISSUE.

FOR FEDERAL EMPLOYEES, AS FOR AMERICANS IN GENERAL, LONG-TERM

CARE FOR CHRONIC, DEBILITATING ILLNESS IS AN UNINSURED EVENT

OF SIGNIFICANT FINANCIAL IMPACT. UNTIL RECENTLY, FEW PEOPLE

REALIZED THAT NEITHER MEDICARE NOR TYPICAL HEALTH INSURANCE

POLICIES WILL COVER EXPENSES ASSOCIATED WITH LONG NURSING

HOME CONFINEMENTS OR SIMILAR HOME HEALTH CARE ARRANGEMENTS.

THE MAJOR FINANCING MECHANISMS AVAILABLE TODAY FOR LONG-TERM

CARE CONSIST OF OUT-OF-POCKET PAYMENTS BY PATIENTS AND MEDIC-

AID FOR INDIVIDUALS WHO QUALIFY. CURRENT PROJECTIONS ARE

THAT THE APPROXIMATE $45 BILLION COST OF PROVIDING LONG-TERM

CARE FOR THE ELDERLY IN 1985 WILL NEARLY DOUBLE TO ABOUT $80

BILLION BY 1995. UNDER THE OMNIBUS RECONCILIATION ACT OF
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1985, CONGRESS ACTED TO FOCUS NATIONAL ATTENTION ON THE

URGENT NEED FOR LONG-TERM CARE PROTECTION BY MANDATING A

FEDERAL TASK FORCE TO REPORT BY OCTOBER 1987 RECOMMENDATIONS

FOR PROMOTING THE GENERAL AVAILABILITY OF LONG-TERM CARE

INSURANCE. THIS PROMPTED OPM TO BEGIN STUDYING ALTERNATIVES

FOR DEALING WITH THIS ISSUE AS IT AFFECTS THE FINANCIAL

SECURITY OF THE FEDERAL WORKFORCE AND LED TO OUR DEVELOPMENT

AND SUBMISSION OF A LEGISLATIVE PROPOSAL TO THE CONGRESS IN

THE FALL OF 1987.

WE HAVE PROPOSED AMENDING THE FEDERAL EMPLOYEES' GROUP LIFE

INSURANCE (FEGLI) LAW TO PROVIDE BASIC AUTHORITY FOR OPM TO

ENTER INTO CONTRACTS WITH THE INSURANCE INDUSTRY FOR PURPOSES

OF MAKING LONG-TERM CARE (LTC) COVERAGE AVAILABLE TO FEDERAL

EMPLOYEES ON A GROUP BASIS. OUR PROPOSAL WOULD OFFER FEGLI

PARTICIPANTS AN OPPORTUNITY, AS THEY APPROACH THEIR MATURE

YEARS AND FAMILY RESPONSIBILITIES DECLINE, TO "TRADE IN" A

PORTION OF THE FACE VALUE OF THEIR BASIC LIFE INSURANCE

COVERAGE TO HELP THEM PURCHASE LTC INSURANCE. THE NEW LTC

INSURANCE PROGRAM WOULD PROVIDE BENEFITS TO OFFSET EXPENSES

ASSOCIATED WITH EXTENDED PERIODS OF NURSING HOME CONFINEMENT

OR SIMILAR HOME HEALTH SERVICES.
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THE AMENDED FEGLI LAW WOULD SET FORTH CRITERIA FOR INDIVIDUAL

PARTICIPATION IN THE LTC PROGRAM, AND ALSO LTC BENEFIT CATE-

GORIES AND FINANCING METHODS, BUT WOULD LEAVE BROAD DISCRE-

TION TO DEVELOP THE DETAILS OF PROGRAM OPERATION THROUGH

REGULATION AND NEGOTIATION WITH PARTICIPATING INSURERS. THIS

FLEXIBILITY IS, I'M SURE YOU WILL AGREE, ESPECIALLY DESIR-

ABLE, GIVEN THE RELATIVELY SHORT SPAN OF EXPERIENCE WITH LTC

INSURANCE PRODUCTS AND THE LIKELIHOOD THAT THERE WILL BE

ONGOING EVOLUTION IN THE FUTURE, MAKING PROGRAM REVISION AND

ADJUSTMENT DESIRABLE.

ESSENTIALLY, THE NEW PROGRAM WOULD WORK AS FOLLOWS:

o FEDERAL EMPLOYEES, AS SOON AS THEY ARE AGE 50 AND

HAVE A MINIMUM OF 10 YEARS OF FEGLI PARTICIPATION,

COULD ELECT TO TRADE IN A SIGNIFICANT PORTION OF

NBASIC GROUP LIFE INSURANCE (E.G., $25,000) FOR LTC

COVERAGE. [EMPLOYEES COULD ALSO ELECT LTC COVERAGE

WITH NO FEGLI PARTICIPATION OR TRADE-IN AT LESS

FAVORABLE PREMIUM RATES.] SPOUSAL LTC COVERAGE WOULD

ALSO BE AVAILABLE FOR AN ADDITIONAL PREMIUM CHARGE.

o THE USUAL GOVERNMENT CONTRIBUTION AND RESERVE FUNDS

ASSOCIATED WITH FEGLI PARTICIPATION WOULD BE RECHAN-

NELED TO FUND LTC COVERAGE. EMPLOYEES WITH LTC
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COVERAGE WOULD PAY AN AGE-ADJUSTED LTC PREMIUM EACH

PAY PERIOD (BASED ON AGE AT TIME OF ELECTION AND

WHETHER OR NOT THE FEGLI TRADE-IN APPLIES) TOGETHER

WITH THE EMPLOYEE CONTRIBUTION FOR EACH REMAINING

$1,000 OF BASIC LIFE INSURANCE. EMPLOYEES EXERCISING

THE CONVERSION OPTION WOULD ALWAYS RETAIN A MINIMUM

OF $2,000 BASIC LIFE INSURANCE COVERAGE.

o AN EMPLOYEE WHO TRADES BASIC FEGLI FOR LTC PURPOSES

WOULD BE ELIGIBLE TO SIMULTANEOUSLY INCREASE OPTIONAL

FEGLI COVERAGE WITHOUT EVIDENCE OF INSURABILITY.

o THE LTC PROGRAM WOULD PAY INSURED INDIVIDUALS DAILY

BENEFITS IN ESTABLISHED DOLLAR AMOUNTS TO OFFSET

EXPENSES FOR NURSING HOME CONFINEMENTS OR ALTERNATIVE

HOME CARE ARRANGEMENTS FOR A MINIMUM DURATION OF AT

LEAST ONE YEAR. (MULTIPLE BENEFIT PACKAGES COULD BE

OFFERED.)

o LTC PREMIUM AND BENEFIT AMOUNTS WOULD BE ESTABLISHED

BY OPM AND AUTOMATICALLY ADJUSTED IN ACCORDANCE WITH

THE AVERAGE PERCENT OF EACH GENERAL SCHEDULE PAY

INCREASE. FURTHER AD HOC ADJUSTMENTS, BASED ON THE
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EXPERIENCE OF THE GROUP AND THE NEED TO MAINTAIN

REASONABLE LEVELS OF REIMBURSEMENT, COULD BE NEGOTI-

ATED WITH INSURERS UNDER OPM'S REGULATORY AUTHORITY.

o THE PROGRAM WOULD BE ADMINISTERED THROUGH COMPETITIVE

CONTRACTS WITH PRIVATE SECTOR LIFE AND/OR HEALTH

INSURANCE COMPANIES.

THIS APPROACH TO FINANCING LTC FOR FEDERAL EMPLOYEES OFFERS A

NUMBER OF ADVANTAGES:

o BY USING AN EXISTING PROGRAM, WE AVOID SOME OF THE

COSTS AND DELAYS ASSOCIATED WITH CREATING A NEW

BENEFIT PROGRAM.

o IN KEEPING WITH OPM'S TRADITIONAL

BENEFITS AREA, WE WOULD RELY ON TRUE

SO THAT EVEN THE MOST VULNERABLE OF

ACQUIRE COVERAGE AT A RATE SUSTAINED

A WHOLE.

POSTURE IN THE

GROUP INSURANCE

EMPLOYEES MAY

BY THE GROUP AS

o AN EMPLOYEE'S NEED FOR LIFE INSURANCE DIMINISHES WITH

AGE AND HIS NEED FOR LONG-TERM CARE PROTECTION

INCREASES, SUGGESTING THAT A TRADE-OFF IS NOT ONLY
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POSSIBLE, BUT DESIRABLE FOR MANY EMPLOYEES. NINETY

PERCENT OF FEDERAL EMPLOYEES PARTICIPATE IN OUR LIFE

INSURANCE PROGRAM AND 655,000 WOULD BE IMMEDIATELY

ELIGIBLE FOR LONG-TERM CARE UNDER OUR PROPOSAL.

o ADVANCED FUNDING, WITH PEOPLE PAYING PREMIUMS YEARS

BEFORE THEY EXPECT TO NEED THE SERVICE, WOULD KEEP

THE COST OF COVERAGE WITHIN THE REACH OF MOST FEDERAL

EMPLOYEES.

o IT IS MORE EFFICIENT FOR THE GOVERNMENT, WHEREVER

FEASIBLE, TO RELY ON EXISTING PRIVATE SECTOR SERVICES

AND CAPABILITIES, RATHER THAN DUPLICATE THEM IN THE

GOVERNMENT.

IN SUMMARY, OUR PROPOSAL WOULD OFFER FEDERAL EMPLOYEES AN

OPPORTUNITY DURING THEIR MIDDLE YEARS TO REASSESS THE TYPES

AND LEVELS OF INSURANCE PROTECTION THEY WILL NEED DURIlv'

THEIR SUBSEQUENT YEARS AND TO TRADE OFF, IF THEY SO CHOOSE, A

PORTION OF THEIR BASIC LIFE INSURANCE COVERAGE FOR LONG-TERM

CARE BENEFITS. IT UPDATES AN OLD PROGRAM TO ACCOMMODATE THE

GROWING INTEREST IN LONG-TERM CARE INSURANCE COST AND IT

ACHIEVES THIS GOAL WITHOUT INCREASING GOVERNMENT COST OR

EXPANDING ANY GOVERNMENTAL ENTITY.
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THE SIZE AND VISIBILITY OF THE FEDERAL WORKFORCE IS SUCH THAT

ITS COVERAGE UNDER AN EMPLOYER-SPONSORED LONG-TERM CARE

POLICY WOULD HAVE FAR-REACHING IMPLICATIONS. WITH 655,000

FEDERAL WORKERS IMMEDIATELY ELIGIBLE FOR ENROLLMENT, THE

POTENTIAL EXISTS FOR MORE THAN DOUBLING THE NUMBER OF PEOPLE

CURRENTLY COVERED BY LONG-TERM CARE INSURANCE WITH A SINGLE

OFFERING. FURTHER, THE FEDERAL WORKFORCE IS SO DIVERSE IN

COMPOSITION AND GEOGRAPHIC DISTRIBUTION THAT ITS EXPERIENCE

COULD BE USEFUL TO MANY OTHER EMPLOYERS AND TO THE INSURANCE

INDUSTRY AS A WHOLE. ACCORDINGLY, I HOPE THE CONGRESS WILL

EXPEDITE CONSIDERATION OF THIS PROPOSAL.
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Representative SCHEUER. And if we filled the role here of provid-
ing a marketplace for ideas and ventilating various concepts of how
we approach long-term health care, that is precisely the purpose of
this committee and any other nonlegislative committee.

It has been a very fruitful and very thoughtful hearing, and I
very much appreciate the contributions that you have made, Sena-
tor, and your positive and thoughtful discussion of all of these
public policy issues that are pressing in upon us. I very much ap-
preciate the patience of the panel. We are now approaching 1
o'clock.

And with that, with our repeated thanks, we'll terminate this
hearing.

[Whereupon, at 12:40 p.m., the subcommittee adjourned, subject
to the call of the Chair.]
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OPENING STATEMENT OF REPRESENTATIVE SCHEUER,
CHAIRMAN

Representative SCHEUER. Good morning. This morning we com-
mence the 7th day of hearings in the series of hearings held by the
Joint Economic Committee on "The Future of Health Care in
America."

We have considered such subjects as the increase in health care
cost as a percentage of GNP. We've noted that despite these ex-
penditures 37 million Americans are left high and dry when they
become ill because they have no health insurance. We've reviewed
at length the problems of a bureaucratic and cumbersome payment
system that at best is much too expensive, and at worst seriously
distorts the allocation of resources in our health care system.

We've considered a health care system that seems much more
comfortable and at home in treating illness than insuring health
and preventing sickness.

We've considered the dearth of information on the effectiveness
of the whole variety of health care treatment options and alterna-
tive procedures.

We've considered the problem of health care quality and the
great dearth of informaton that consumers have in selecting be-
tween the health care providers, both hospitals and doctors, who
might very likely enhance their health outcomes on the basis of
their proven record, and the small percentage of health care pro-
viders who on the basis of extensive records and repeated history
would very likely threaten their health outcomes. How do we em-
power consumers with the knowledge to make decisions about
health care providers?

All of these problems are real and none of them can be avoided.
Today we hope to get some very welcome relief from people who

are doing very creative things, creating innovating approaches to
(167)
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the delivery of health care. We are going to hear from the public
agencies. We're going to hear from private institutions and founda-
tions, and we're very much looking forward to this morning's hear-
ing from people who can describe potential solutions to the prob-
lems of our health care system, including some research and dem-
onstration models that are really showing the way.

This should be an uplifting morning in comparison to the many
mornings we've spent just looking at problems, and they are many
and they are pervasive in our health care system.

We will begin with a panel on innovations sponsored by govern-
ment, foundations, and health care providers. This is a very cre-
ative group of witnesses and we thank you all for coming. We look
forward to hearing from you. On this panel we will hear from the
Honorable Philip W. Johnston, Secretary of the Massachusetts De-
partment of Human Services; Mr. Ernie Sessa, executive director of
the Pennsylvania Health Care Cost Containment Council; Ms.
Linda Hill-Chinn, director of Community Programs for Affordable
Health Care; and Mr. Stephen Somers, senior program officer of
the Robert Wood Johnson Foundation.

Your testimony as prepared will be printed in full in the record,
so what we suggest is that you each take 6 or 7 minutes to chat
with us informally, preferably not reading, but just talking to us,
as if you were in your living room, about the message you have to
give us and if you're familiar with any of our other days of hear-
ings, don't hesitate to refer to anything you may have heard or
read. And then after all four of you are finished, I'm sure we will
have some questions for you.

So, Secretary Johnston, please take your 6 or 7 minutes and chat
with us about the great things that seem to be happening in the
State of Massachusetts.

STATEMENT OF HON. PHILIP W. JOHNSTON, SECRETARY, MASSA-
CHUSETTS DEPARTMENT OF HUMAN SERVICES, ACCOMPANIED
BY KAREN SMITH, HEALTH POLICY OFFICE
Mr. JOHNSTON. Thank you, Mr. Chairman. I am joined by Karen

Smith, who is sitting behind me, who is from our health policy
office.

Representative ScHEum. We would be very glad to have her
come to the table and join you and perhaps answer any questions
that we might have.

MASSACHUSETTS UNIVERSAL HEALTH INSURANCE

Mr. JOHNSTON. Thank you. I have prepared a statement which
has been submitted which goes through the Massachusetts legisla-
tion in some detail and at your suggestion I'd like to spend a few
minutes to give you some of the highlights of that and what's hap-
pened during the past year or so as Massachusetts has attempted
to confront the issue of trying to deal with the fact that many of
our fellow citizens are without access to high quality, affordable
health care.

I think that what happened on April 21 of this year when Gover-
nor Michael Dukakis signed into law the landmark bill, which was
really the first of its kind in the Nation, has implications not only
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for all of us in the Commonwealth of Massachusetts, but for every-
one in the other 49 States as well.

This bill, which is now law, does one very, very important thing.
It provides health insurance to every single citizen of Massachu-
setts and now we have established in statute in our State the prin-
ciple that every single person in our State has and should have
access to affordable health care.

And it happened because of the partnership. This was a real
partnership effort in the political sense among all of the key con-
stituencies interested in this issue and involved in it-business,
government, insurers, health care professionals, and hospitals.

When my office conducted a study about 3 years ago to try to
find out how many uninsured people there were in Massachusetts
and who they were, the study revealed that there were about
600,000 people, about 10 percent of the population, who were nei-
ther poor enough to be eligible for medicaid nor did they have
health insurance. And in trying to get under those numbers-
600,000-we found one very startling piece of information, and that
was that two-thirds of the 600,000 uninsured people were working.
Contrary to popular mythology, these were not folks who were sit-
ting at home doing nothing. These were people who were out there
in the work force trying to be independent, productive, self-suffi-
cient members of society and yet, for a variety of reasons, their em-
ployers simply choose as a matter of policy not to provide them
with health insurance. Nearly a third of this 600,000 are children.

Well, under this legislation, by 1992, every single one of those
600,000 will have health insurance; 90 percent roughly of Massa-
chusetts' employers, both small businesses and large businesses, al-
ready offer health insurance, but not all of them do. Until now,
employers who do offer health insurance have paid a 13-percent
surcharge during the past several years on hospital bills. That sur-
charge has paid for acute care health services to people without in-
surance and what the vast majority of people in the business com-
munity concluded, Mr. Chairman, in going through this exercise,
was that they felt that it was unfair and not in their interest to
continue to ask them to subsidize the 10 percent or so of business-
es, in our State who simply refused to offer health insurance. It's
irresponsible on the part of that minority of the business communi-
ty to continue to get away with having a free ride on this question
of health insurance.

So for all of these reasons really, we embarked about 3 years ago
on an effort to devise a plan to make sure that every single citizen
in our State had affordable health insurance.

The plan has two major goals. First, affordable health security
for every Massachusetts citizen by 1992. The costs of this program
are going to be shared. It's not all a public responsibility by any
means. The costs will be shared by the business community, by
consumers, and by the Commonwealth.

In the second piece to the legislation, which has not been dis-
cussed as often as it should be and was very important to the poli-
tics of making the first piece happen, was that we're supporting a
stable and equitable hospital payment system.

In order to achieve the goals that we've set out, the health bill
will set out, first, a surcharge to businesses who fail to provide
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workers with health insurance by 1992; second, a department of
health security which will be within my umbrella of human serv-
ices offices which will act as a broker to help make affordable in-
surance available to small businesses. It's also going to provide in-
surance to the uninsured to the extent that it's necessary to do
that. Third, there will be continuation of the uncompensated care
pool for acute hospital care for certain populations, and that un-
compensated care pool will be managed vigorously by the new de-
partment of health security. Fourth, there will be health benefits
made available for the physically and mentally disabled people
who seek to move from public assistance to employment because
we found that the single most important barrier to helping dis-
abled people move from welfare to work was the lack of affordable
health insurance. Fifth, there will be tax incentives in voluntary
programs that encourage employers to offer them to their workers.
Sixth, there will be a health insurance reform commission to re-
search alternative programs for medigap coverage; and seventh, as
I mentioned, there will be an improved hospital financing system
with limits on charge increases so that the costs don't go out of
control, help in responding to medicare cuts which have had a
severe impact on the acute care side, help for underfinanced hospi-
tals which have been hurt as a result of the revolution in health
care financing during the last few years, provisions to ensure that
revenue follows patients so that those hospitals which have high
volume are rewarded for that and supported, encouraging closing
or converting hospitals with low-patient case loads to other more
appropriate we hope health care uses, if not housing or other
public uses.

Representaive SCHEUER. And that might be long-term nursing
home care?

Mr. JOHNSTON. Yes, it could be, although many of these buildings
we found are not particularly suitable for long-term care at the
moment, Mr. Chairman. We are emphasizing psychiatric care. We
have a desperate need in our State and I assume in other States for
psychiatric beds, trying to provide incentives to acute care facilities
to get into that kind of business, and acute care and long-term care
AIDS beds as well, and requiring at least 90 days' notice to employ-
ees before hospitals close or convert, an issue which is not unfamil-
iar to Members of Congress during the last few weeks.

Let me just conclude this by just very quickly running through
it. Beginning next month, under a new program that we call
common health, Massachusetts will offer health insurance to four
groups of people who until now had none. Beginning on July 1, the
Governor will be announcing the common health program for these
four populations.

First, disabled children; second, disabled working adults; third,
pregnant women and their children who are not insured at this
point; and fourth, people moving off welfare rolls into jobs that
offer no health insurance.

There are 37 million Americans without health insurance many
of them are working people, as I mentioned. Many of them are
children. We think in our administration in Massachusetts that it
is a scandal that we've allowed that to continue in our country,
that we've allowed doctors to ask, "How can you pay," before they
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ask, "Where does it hurt?" That we've encouraged people to waituntil their health problem is an emergency instead of helping themget preventive care which we all know is not only better for themfrom a health point of view but makes more sense from a financialpoint of view.
It is our hope that Massachusetts' universal health program canbe the seed for a national plan that will some day offer health carenot just to those who can afford it but also to the people who needit most, the disadvantaged, the disabled, the unemployed, the work-ing poor, and their families.
Thank you very much, Mr. Chairman.
Representative ScHEuxR. Thank you very much, Mr. Johnston.We will have a number of questions for you later on.
[The prepared statement of Mr. Johnston follows:]



172

PREPARED STATEMENT OF HON. PHILIP W. JOHNSTON

I am Philip W. Johnston, Secretary of Human Services 
for the

Commonwealth of Massachusetts. I am pleased to be here to discuss

innovations in the delivery of health care from the 
state government

perspective. In Massachusetts we have learned a great deal about 
the

benefits of controlling costs and improving quality 
of care and

access to services. We learned this lesson, in part, from having an

inefficient and costly system of providing charity care 
rather than

providing health insurance. Through our new 'Health Care For All.

legislation, the uninsured will have access to insurance 
and timely,

appropriate services, including preventive care.

Massachusetts has a history of supporting creative 
approaches to

health care delivery and financing. The Health Security Act that

Governor Dukakis signed on April 21, 1988 is the logical 
next step to

the programs he has initiated and supported for years. 
We have one

of the most comprehensive Medicaid programs in the 
country and strong

maternal and child health programs. Our Healthy Start program for

low income pregnant women has been enormously successful 
in improving

the health of pregnant women and their babies. Our Department of

Public Health's Advocacy Office has helped many elderly citizens deal

with hospitals that are responding to Medicare's financial 
incentives

to discharge the elderly quicker and sicker". Massachusetts was the

first state with a publicly funded AIDS pediatric unit, 
the first to

do a house-to-house sailing of AIDS information, and 
was one of the

first to fund its own research and alternative testing 
sites. These

are a few examples of programs that succeed because they utilize 
good

working relationships between state government and 
providers.

Before I describe the Health Security Act and the specific

innovations we have begun implementing, I would like to stress that

Massachusetts could be a model for other states, at 
least in terms of

process. While other states have different conditions, we share some

fundamental challenges in health care. Our statute points the way by

improving access to health care for people who are uninsured or

underinsured. 2te law also deals with shortages of health personnel

and using health facilities more appropriately. In Massachusetts,

that means converting our excess acute care beds to 
other health uses

such as long term care beds and mental health beds. Through this

law, we will continue to address an ongoing national problem -- the

high cost of health care.
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The Health Security Act is the most comprehensive health
legislation ever passed in Massachusetts. Unlike prior bills that
dealt only with the hospital payment system or a specific program,
this Act recognizes that the payment system and insurance markets and
indigent care are inseparable systems and must be addressed
together. Fortunately, consumers, physicians, hospitals, and
insurers understood this relationship and worked together to craft
the Health Security Act. Despite differences among these parties,
they all recognized that it was in their social and economic interest
to improve access to health care by maximizing insurance coverage
among Massachusetts residents and controlling the rate of increase in
hospital charges.

The business community in Massachusetts has been increasingly
involved in health care financing since 1982 when Massachusetts
secured a waiver from Medicare's DRG system and created an all-payer
system.

At that time, health costs across the nation were rising sharply
and business did not understand why. Costs in Massachusetts were
especially high. In the process of learning about the trends and
dynamics in the health industry, business and gnuerznent began to
understand and worry about one particular problem; people who have no
health coverage. Many of those people - 66% in Massachusetts -- are
working people or their dependents. They were uninsured because
their employers provide no health coverage. Lack of insurance means
little or no access to preventive or routine care. It means putting
off every possible medical expense. Further, when getting care
became an emergency, the uninsured could often only get care at
public, municipal hospitals like Boston City Hospital. Other
hospitals provided much less uncompensated care.

In 1985, a coalition consisting of business, insurers,
government, and hospital worked with the legislature to enact a new
hospital payment bill that contained a very significant feature - a
statewide pool for hospital bad debt and free care. Every hospital
increased its basic' charges by the sawe amount, originally set close
to 9%, regardless of their actual uncompensated care, and the payment
system redistributed the funds paid into the pool by soae hospitals,
to those hospitals providing more than the average amount of
uncoapensated care. For the first time, the costs of caring for
people with no health insurance or inadequate coverage could be
isolated and identified. The ost important lesson we learned was
how much it cost to care for uninsured people. Hospitals now
increase basic charges by 13% for the free care/bad debt pool. This
is significant for other states, because even though many states do
not have hospital pools, I am sure they are all incurring substantial
costs for this care through taxes or through private insurance
premiums. Someone pays for this care.
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I believe that people in every state will demand a more equitable
financing method when they understand the extent to which businesses
that provide health coverage subsidize care for uninsured working
people. Also, in an environment in which hospital payments are

shrinking as a proportion of total health care spending, financing
and delivering health care for the uninsured poor primarily through

the hospital system makes even less sense than it did before. And,

as I said before, the system contained perverse incentives and the
uninsured poor have been encouraged to rely on expensive emergency
room care, often putting off necessary services until a medical
crisis called for more intensive services.

The 1985 legislation in Massachusetts created a special study

commission which I co-chaired with a member of the Massachusetts
business roundtable. This co mission quickly came to the consensus
that it made most sense in terms of cost and quality to use health

insurance to encourage people to get timely, appropriate care. After

many months of negotiating a way to finance that strategy and a new

hospital payment system, all the parties -- business, labor,
consumers, providers and state government arrived at the consensus

reflected in the Health Security Act. The Act initially encourages

and later requires employers to contribute to health insurance for

their employees since two-thirds of the uninsured are working people

and their dependents. Persons who are not covered by employers will

be able to obtain health insurance through a number of new programs
and through a new state agency at state-subsidized rates.

In addition to creating a system for financing universal health

care, the Health Security Act contains several creative economic
incentives for providers and consumers.

o Disabled adults who wish to return to work, but have not done so
because they cannot risk losing Medicaid and all health coverage

will be able to purchase primary and supplemental coverage up to
the Medicaid benefit levels. We heard from many disabled people
who wanted to work and become taxpayers who had to turn down jobs

because they could not get private health insurance. These

people can now be as productive as their health allows; I believe

this is good for these individuals, good for employers, and good
for the state.

o Beginning in 1990, a two year tax credit will be offered to

businesses with 50 or fewer employers which have not offered
health insurance in the previous three years; the credit will
equal 20% in year 1 and 10% in year 2.

o The Commonwealth will begin managing the hospital pool in October

1988.
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o Hospitals with low occupancy or in financial distress have
incentives to close, consolidate, or convert to other uses under
the supervision of a new Acute Hospital Conversion Board.

o Allowable rates will no longer protect hospitals with falling
occupancy rates.

o Special protection and assistance will be offered to hospitals
serving remote areas.

o Retraining and job placement assistance will be offered to
displaced hospital workers.

o Excess beds will be de-licensed, with a simple process available
to re-license beds when and if they are needed again.

Since universal health care will not be fully implemented until
1992, we are continuing the Healthy Start program and a program that
finances uncompensated care at comunity health centers.

While the Health Security Act is the conerstone of improving the
delivery and financing of health services, I want to point out that
we are actively working on other health problems such as long-term
care financing and AIDS. In these areas, the approach is still a
cooperative, working relationship with providers, consumers, and
payers.

I believe that Massachusetts' legislation and programs represent
a model for other states -- a model for balancing the competing goals
of improving access and quality of care while controlling costs.
Thank you for giving me the opportunity to testify before the
Committee. I will be happy to answer any questions you may have.
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Representative ScHEuER. Now we will hear from Ernie Sessa, ex-
ecutive director of the Pennsylvania Health Care Cost Contain-
ment Council. Please take your 7 or 8 minutes, Mr. Sessa, and then
I'm sure we'll have some questions later.

STATEMENT OF ERNEST J. SESSA, EXECUTIVE DIRECTOR,
PENNSYLVANIA HEALTH CARE COST CONTAINMENT COUNCIL

PENNSYLVANIA COST CONTAINMENT ACT

Mr. SESSA. Thank you, Mr. Chairman, and thank you very much
for giving me the opportunity of coming to this hearing and having
the opportunity to share with you what we feel is a minor miracle
that's happened in the State of Pennsylvania just a couple of years
ago. I refer to an effort by the decisionmakers in the State of Penn-
sylvania in health care to form a group that would examine the
very, very important areas of health care delivery in our State and
to determine the problems and to do something about the problems
in the delivery of health care, such as the monumental increases in
the percentages of the premium charges, the cost shifting prob-
lems, the fact that individuals who were purchasing health care
were not the same people who were using the health care, there-
fore when patients utilized their insurance coverage many times
they were not concerned consumers of health care because they
weren't actually paying the bills.

Those kinds of problems were seen as an area where a major
effort was really necessary to straighten out that problem. The in-
dividual employers and groups and unions had tried on their own
to solve these problems through cost containment initiatives but
they really had only scratched the surface and the problem with
double digit inflation on medical care continued in our State.

So it was felt that the only way that we could solve the problem
was through a joint State initiative using legislation to solve these
particular problems that we perceived.

The basic core problems that were identified were things such as
unnecessarily high increases in cost, inefficiencies in the system,
lack of competition among providers, lack of cost and quality infor-
mation on which to make informed decisions to purchase health
care, the cost shift problem, and possible inefficiency in the deliv-
ery system to our medically indigent in our State.

Senate bill 293 was introduced to the Pennsylvania State Legisla-
ture on July 8, 1986, and it was passed by both houses with no dis-
senting votes whatsoever. This bill created Act 89 which in turn
created the Health Care Cost Containment Council.

This council is unique in the fact that it is an independent State
agency made up of citizens of the State who control the agency and
who have authority in law to do certain things to help contain
costs in our State. It's operated through an appropriation of the
senate and it's a line item in the general budget.

The members of this council I think are important and they
come from business-six business members, six members from
labor, one from hospitals, one from physicians, one from insurance
companies, Blue Cross-Blue Shield, HMO's, one from the consumer,
and importantly the secretary of health, the secretary of welfare
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and the insurance commissioner all sit on this council and make
decisions as to what the council will do.

The council is governed by a sunshine law. All of our meetings
are open. We conduct public hearings. So everyone has the oppor-
tunity to hear what the problems are in health care. If you will,
it's a forum in our State for people to come together-large groups,
small groups, and consumers-to sit down and listen and to have
input as to what are these problems that we're facing and how we
can solve them.

COST CONTAINMENT THROUGH COMPETITION
The council has the authority to hire staff, to carry out the ad-

ministrative functions of this council. There are three basic man-
dates and I think this is the heart of what we're trying to do in our
State. The first mandate is to contain health care costs through
competition, which is kind of a unique way of getting around the
problem of people and the providers of care and the purchasers of
care not really knowing and caring what's going on in the field. We
are trying to make the same economic factors work in the delivery
of health care as they are working in other business transactions-
supply and demand, value for services,.prudent purchasing, and a
fair marketplace.

PROVIDING CONSUMER INFORMATION
The second thing we have to do is to educate the consumers by

providing them with reliable, consistent data on cost and quality of
service. This doesn't sound like much, but in the State of Pennsyl-
vania there is no usable, reliable, consistent data from which pur-
chasers can take and make informed decisions on health care.
There are data, but it's not consistent and it doesn't contain qual-
ity and it doesn't contain costs. It just contains charges.

Representative SCHEUER. Well, it may not sound like much to a
lot of people, but to this subcommittee it sounds like a great deal
because this has been a major concern of ours. I had an entire day
of hearings in another committee on the matter of empowering
health consumers with the knowledge to make intelligent decisions
as between alternative health care providers. The State that can
set up a system first to aggregate that knowledge, second, make it
intelligible to consumers, third, make it reasonably fair to the pro-
viders-it can never be totally fair because if it were they would
need to write a monograph for every hospital and every doctor that
would be meaningless to consumers-and then fourth, make this
information available to consumers in a convenient form and a
convenient location so that consumers have day-to-day access to in-
telligible information that they can understand it and at a time
and place where they can get access to it, a State that can manage
to provide those bundles of services will be looked upon with admi-
ration and gratitude by all of the other 49 States because I think
that's an idea whose time has come. We empower consumers with
all kinds of information. We flood consumers with information
about cars and hair dryers and VCR's and an incredible variety of
consumer services and goods. The one thing that we've virtually
denied them any information about is selecting health care provid-
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ers and I think that's wrong and it's unacceptable in 1988 and I
think you're doing a great service by approaching the problem in
the way that you've described and we will be looking at it with
great hope and great interest.

Mr. SESSA. Well, we're almost there. The data are coming in at
the end of this month from every hospital in the State for every
discharge, 1,800,000 discharges, and we will have information on
costs and we will also have the quality information using a system
called medisgroups which actually was pioneered in the State of
Massachusetts, which will give you a number that will determine
the severity of illness upon admission and the outcome of those
services by using this system, and that will be available on a re-
gional basis by the end of September. These reports will be made
available hospital and physician specific in the newspapers, specific
on those issues.

Representative SCHEUER. That was my question. Hospital and
physician specific?

Mr. SESSA. Specific on those issues.
Representative SCHEUER. That was a question that I had pre-

pared after reading your information-will this information be hos-
pital and physician specific?

Mr. SEssA. Yes. The legislation states what kind of reports we
will produce and what they will look like and it indicates the data
elements that we will collect and it's very specific on how this in-
formation will be available. It's also very specific, since we are get-
ting unique patient identifiers of the patient, that this information
be held in strict confidence, so there's confidentiality upon the use
of the data and also empowers the council to have enforcement
penalties if we are not getting the proper data.

So the teeth are in the legislation for the action to take place
and I must say that the cooperation from the hospitals and the
physicians is really remarkably good. They have realized that we
are not the enemy, that this council is not out to bash hospitals or
doctors or any provider. We're trying to make some sense out of
the system with their help and they are the ones that are going to
use this quality assessment as much as anyone to find out what's
happening in their hospital, to find out how they stack up as physi-
cians with other physicians in the community and in their hospital,
which they really haven't been able to do in prior years.

Representative SCHEUER. Well, I have always been puzzled as to
why the medical community has been so reluctant to make this in-
formation available to health consumers because, after all, the
overwhelming percentage of health providers, both doctors and hos-
pitals, are doing a perfectly competent, responsible job. And it
seems to me that the health community and the legal community
have failed to clean up their house. The admonition, "Physician,
cure thyself" has not been followed in either the legal community
or the health community. They've found it very difficult to disci-
pline and censure their colleagues. I don't know why they should
be so reluctant to just give the bare information to the public so
the public can do the job for them. If the public knew which hospi-
tals had three or four times the rate of iatrogenic or nonsocomial
infections as the average hospital, or which doctors had a string of
malpractice judgments against them as long as your arm, or which
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doctors had been censured by a State health agency or delicensed
by a health agency, those much vaunted market forces would very
soon become effective and those hospitals and those doctors would
soon be relegated to the showers, so to speak, and they would be
exorcised out of the health care system. The cleansing job would bedone by an enlightened public.

Mr. SESSA. And I think it takes the stigma away from the physi-
cian.

Representative ScHUER. Well, of course it would, and after all,we're talking about a very small percentage and I would think that
the health provider community would want to get rid of the few
bad apples at the bottom of the barrel. The New England Journal
of Medicine estimated that perhaps 20,000 out of 550,000 doctors
shouldn't be practicing medicine; they're either drug addicted or al-coholic or mentally impaired or otherwise incapacitated and dis-
abled to the point where they should no longer be active medical
practitioners.

If the medical community itself can't or will not discipline those
20,000 or so doctors who are giving the other 530,000 a really bum
rap, why shouldn't they want to let the public have the informa-
tion and then be able to make informed choices?

Mr. SESSA. I think they'd rather have it that way because it's nota physician pointing to another physician saying you shouldn't be
recredentialed. It's the facts that will point that out that this indi-
vidual should have a problem being recredentialed because it's
black and white, it's there in front of you.

Representative SCHEuER. Mr. Sessa, I apologize for breaking in,but I really was very taken by your testimony, as I was by Mr.
Johnston's. Let's assume the last few minutes were taken off on my
time and not on your time. So why don't you proceed and finishyour testimony and then we'll hear from the other witnesses andthen I'm sure we'll have some more questions for you.

COVERAGE OF MEDICALLY INDIGENT IN PENNSYLVANLA

Mr. SESSA. Thank you. I can finish up fairly quickly. I just
wanted to mention one or two aspects of the legislation that doesnot just stop at data collection and data information. It also goes a
step further realizing the competition may well limit access to carebecause of the very nature of competition. If you're providing free
care, you may be put at a disadvantage in marketing your services.
So we're doing right now what Massachusetts has done, we're con-ducting a study of the medically indigent in our State and we are
coming up with a plan to the Governor and to the general assem-
bly at the end of this month, by July 1, giving a recommendation
to the Governor and the general assembly as to how we can besttake care of the 1 million identified uninsured people in the State
of Pennsylvania, similar to the numbers that have been identified
in Massachusetts. Fifty percent of those people are working or low
income. The employer does not provide insurance nor can they pur-chase insurance because of the amount of money that they make.
We're grappling with that problem. How do you make it equitable?
You have to get the State government involved. You have to get
the employers, the consumers, the unions to try to find the best
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method to do that and, believe me, we've been grappling with the
method. We've come up with a framework of a plan that requires
about a $300 million subsidy in a trust to have the service initia-
tive taken care of in the medicaid sector and to provide some mech-
anism to have and encourage small businesses to provide insurance
to their employees. We haven't gone as far as Massachusetts to say
that it has to be mandated, but we are considering an offset that if
you provide the insurance you will not be subject to the contribu-
tion into the trust fund, which at this point is computed at 10.7 of
$14,000 which is about a $1,500 contribution. That is something
that the council is debating very heavily and we hope to come up
with some recommendation to the Governor very shortly.

We are also looking at another problem in health care and that's
the legislature in our State coming and mandating that insurance
companies provide certain types of coverage-for instance, coverage
for alcohol or mental health or mammograms-be included in
every company in the State who is doing business there in that
arena.

We are saying that we ought to look at that information first
and make a recommendation to see if it's really necessary.

SUCCESS THROUGH PARTNERSHIP

And to close, I would just like to say that if I could leave any-
thing with the subcommittee, I would like to leave the fact that
this council in Pennsylvania, although it's a part of State govern-
ment, is really an independent group of citizens trying to do some-
thing about the problems of health care. It's progressive. It's far
reaching. It's really an excellent example of economic development
partnership in our State and it does provide a mechanism to deal
with these very, very important health care delivery problems in
our State. We've met all the mandates of the council in the past 2
years that the legislation has directed us to do and the best is yet
to come; and that is this statewide data base which will provide in-
formation on cost and quality from which to buy health care. I
thank you very much.

[The prepared statement of Mr. Sessa follows:]
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PREPARED STATEMENT OF ERNEST J. SESSA

Altruistically speaking, people run for public officebecause they want to help and serve the general public.They want to help people. They serve citizens by proposinglaws and by voting to pass the good ones and to defeat thebad ones. There are 50 senators and 203 representatives
who serve the citizens of the Commonwealth. A simplemajority in each body is needed to pass proposedlegislation into law.

On July 1, 1986, the House voted 200 to 0 and theSenate voted 50 to 0 to pass health care cost containmentlegislation. The governor signed the bill into law onJuly 8, 1986.

The words used in the legislation were unlike anyother words. The words came from the thoughts, ideas andhopes of the Commonwealth's most powerful political forces:Pennsylvania's businesses, labor unions, medical entitiesand government.

No other political body in the country, or in theworld, for that matter, was so bold as to unanimously passlegislation seeking the containment of health care costs bycollecting and disseminating information about the cost andquality of its medical componenets.

Even now, two years later later, no other state hasattempted to do what Pennsylvania is doing in the samemanner.

Some call it a miracle. We call it Act 89, thePennsylvania Health Care Cost Containment Act.

Why did the General Assembly overwhelmingly approvesuch a measure? Obviously, it was because they thoughtthis was an extremely vital piece of legislation that wouldassist the Commonwealth in solving a problem perceived asvery serious.

The General Assembly and the many constituencies thatwere parties to the legislation saw runaway health carecosts as the problem. They believed the new law, Act 89,could help solve it.

I am not going to restate the economics and statisticsof health care growth over the last 10 years. Suffice itto say that the sky appeared to be the limit for risinghealth care costs.

Who is to blame? In my view, no single entity can be
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held accountable for the rapid expansion in health costs
which occurred in the past decade.

All of us who are part of the health care delivery and
financing process must accept our share of complicity in
this phenomenon of skyrocketing costs. This includes
consumers for wanting only the best - regardless of the
cost; employers for providing health care benefits that
required little or no responsibility of employees to avoid
unnecessary or inappropriate use of care; providers of care
who gave the best health care but with little regard to the
cost; and federal and state governments, who certainly took
note, but did little about it.

The reality of these actions finally caught up with us
and we found that although we had what we wanted - the best
health care that money could buy - we no longer could
afford it.

When this realization hit us we reacted like a person
who suddenly realizes his depth of spending upon opening
the bill from the credit card company.

It was clear that behavior had to be adjusted and
attitudes changed. The problem was that since we had
indulged ourselves for many years, we knew that it could
take many more years to effect the necessary changes.

And so the process started. It was a slow and painful
process. But as time went on, we started to make some
sense of the issues. We began to exhibit new attitudes and
we made adjustments. We began to define the problem,
identifying where we might be able to address it, and how
to do something about it.

Most experts in the area of health care delivery and
financing agree that there were four main items at the root
of the escalating health care costs which had to be
addressed.

1. The payment mechanism had to be reformed.

2. The consumer had to be educated that there is a
cause-effect relationship between services and cost, and
that there is no such thing as a "free lunch."

3. There was not enough true competition in the field
of health care delivery.

4. There was no available information, good
information, to help consumers make informed choices as to
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where, and from whom, to buy health care.

Once these issues were identified, there was a move todevelop solutions. Many variations of solutions weretried. Some appeared to be successful, others did not.These efforts resulted in the development of alternativedelivery systems as well as in cost shifting and costcontainment.

In the beginning, alternate delivery systems weretolerated but were very rarely joined. Cost shifting wasidentified and challenged. Cost containment efforts, suchas utilization review and purchasers' alternatives tocontrol health care expenditures, were attempted.

Alternate delivery systems began to gather in a muchhigher percentage of people. Cost shifting, simply stated,requires the payors to use more than one pocket from whichto get the money. This practice, understandably, usuallymeets with heavy resistance. The theory of costcontainment, in some cases, gave way to the concept ofmanaged care.

All of this activity may have helped momentarily toslow down and decrease the disastrous projections of thepercentage of increases in health care costs. But inreality, health care costs have continued to rise. Infact, they have continued to rise more than three times theconsumer price index and other measures of price in oureconomy. The amount of total dollars spent on health carehas continued to rise. As has its proportion of theoverall Gross National Product, at an unacceptable rate.

With this backdrop, it is no wonder that thebargaining tables of the large and small employers andunions became dominated by discussions about the extremelyhigh cost of maintaining employee health care benefits.

Something had to be done, and soon.

At this point, state government and the Governors TaskForce on Health Care Costs entered the arena. Over a 16-month period, a representative group of health caredecision-makers re-studied the problem of health carecosts.

This effort resulted in some new, and some oldproposals, that were published, and presented to thegovernor. But the results resulted in little, if any,change.
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As might be expected, business and labor were not
satisfied. They decided to take the matter into their own
hands. From the business community, in galloped what was
called "The Race Horse Group," comprised of representatives
of various payors, insurers, and providers of health care.
The goal of this group was to develop legislation that
would bring some relief from rising health care costs.

At the same time, the Pennsylvania AFL-CIO assembled a
group of health care experts to develop legislation which
would not only control the escalation of health care costs,
but protect the most valued fringe benefit of its members-
health care benefits.

Both of these groups labored at this process for more
than two years. The resulting proposed legislation was
impressive. However, as much as it was impressive, it
appeared too oppressive to the providers of health care.

It became apparent to both business and labor that
neither of their legislative packages would stand a chance
of passage without the other's support. Consequently, they
entered into negotiations aimed at a compromise and a
neutral organization was brought in to assist the process.
Both business and labor believed that if legislation was to
be successful, ALL parties in the health care system had to
be included. The hospital association, the medical
society, the insurance federation, Blue Cross and Blue
Shield organizations, health maintenance organizations, and
state government were solicited for input and support.

Many more months of discussion, compromise and
negotiations followed. The final result was a compromise
proposal that everyone could support, Act 89.

The three basic mandates under the Act are:

(1) Collect and disseminate data on the cost and
quality of health care delivered in the Commonwealth.

(2) Study the issue of health care for the indigent
and develop a plan to address problems identified.

(3) Review and formulate recommendations on services
mandated to be included in all health insurance plans.

The true purpose of the Act never varied from the
first day of its inception - to provide information that
could assist in educating purchasers of health care. The
Act states that all citizens should have the right and the
access to necessary health care services.



185

To ensure this, the Act mandates that the council
undertake a study of the medically indigent - the poor who
are uninsured or underinsured and those at risk of
catastrophic health care expenses. The purpose of this
study is to identify the medically indigent and to identify
the fairest and most efficient method to provide services
to these individuals.

The study encompasses three basic charges:

(1) Identify the medically indigent.

(2) Assess their health care needs.

(3) Conclude how we can ensure that their needs are
met.

The Act also states that uniform data from the
providers of health care must be submitted to the Council.
The data will be used for the purpose of comparison and as
a determination of provider effectiveness and quality, for
use by business, employers, consumers, the general public.

Sources of "cost" data include:

*Hospitals

*Other health care facilities

*Commercial insurers

*Medicare and Medicaid

*Blue Cross and Blue Shield

Sources of "quality" data include:

*Hospitals and other health care facilities

The purposes of data collection and dissemination are
to:

*Educate consumers about the health care that they are
using.

*Identify efficient health care providers.

*Enable consumers to utilize and/or purchase high
quality health care at reasonable prices.

*Introduce competition into the health care

89-804 0 - 89 - 7



186

marketplace.

*Reduce the increase in health care costs in the long
term.

There are provisions in the Act requiring the council
to review legislation which would mandate that certain
health care benefits or services be included in all health
insurance policies written in the Commonwealth. Before the
General Assembly considers such legislation, information
must be made available to the Council for review to
determine the impact on consumers, providers, and the
health care delivery system in general. The Act requires
that this information be reviewed by experts empaneled by
the Council.

The basic steps included in scrutinizing a possible
mandated benefit include:

*Conduct review upon request of legislative or
executive branch of the government.

*Utilize three experts - economist, biostatistician,
and health researcher.

*Answer the question - Does scientific documentation
exist which supports the conclusion that the medical and
social impact and medical efficacy of the mandated benefit
outweigh the cost of the benefit?

The Pennsylvania Health Care Cost Containment Council
has a unique structure in our state government in that it
is an independent state agency operate- by appointed-
citizens who represent the decision makers in health care
delivery systems. Council membership is composed of 6
representatives for the business community; 6 for labor; 1
each for the hospitals, physicians, commercial insurance
carriers, Blue Cross/Shied, HMOs, consumers; 3
representatives of state agencies.

All of the mandates of Act 89 are the responsibility
of the 21-member council. They are appointed by the
president pro tempore of the Senate, the speaker of the
House, and the governor, from names submitted by
constituencies representing decision makers in the health
care community. The secretaries of health and public
welfare and the state insurance commissioner are ex-officio
members.

The Council has accomplished a great deal in the past
17 months and will provide a most impressive data base of

TV
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information for use in health care purchasing and
monitoring in the near future.

Act 89 requires quarterly reports which will be
publically disclosed:

(1) Comparisons of charges, admission and incidence
rates, and provider effectiveness, grouped by diagnosis and
severity, identifying each provider by name and type
(facility) or specialty (physician).

(2) The number of physicians by specialty on the
staff of each hospital or ambulatory facility, and those
physicians who accept Medicare assignment as full payment
and who accept Medicaid patients.

(3) Hospital accreditation and licensure status.

These reports will be published in the Pennsylvania
Bulletin and in regional newspapers. Providers will have
the right to submit clarifications, dissents and
explanations which are to be noted in reports.

Last December, the Independent Regulatory Review
Commission gave final approval to the council regulation
that requires hospitals and other health care facilities to
submit data on services rendered beginning January 1, 1988.

Among the data elements being submitted to the Council
include:

*Unique patient identifier/Social Security number.

*Patient sex and date of birth.

*Employment information.

*Admission and discharge dates.

*Principal and secondary procedures.

*Attending and operating physicians.

*Services received and charges for services.

In addition, health care facilities will report
quarterly summary utilization and financial reports,
Medicare Cost Reports, Medical Assistance Form 336,
certifications, accreditation and licenses, and a listing
of physicians on their medical staffs.
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Physicians will report information concerning Medicare
assignment and Medicaid participation to the Council.

The approval by the Independent Regulatory Review
Commission was the final step in an extensive process
required by law for the council to begin collecting data
from health care facilities.

Another milestone was reached a few months later, in
Februay, when the IRRC Commission approved a second set of
regulations which proposed adoption of a severity of
illness measurement system. This system, called
MedisGroups, is used to determine the quality of health
care provided by individual hospitals and physicians.

The regulations require that all hospitals use the
MedisGroups methodology for determining patient severity
upon admission and patient morbidity. Each patient is
given a "score" of from 0 to 4 on admission, and for
outcome. These two important "scores" will be submitted by
hospitals to the Health Care Cost Containment Council to
enable the Council to determine quality of care and
provider service effectiveness.

The third set of regulations require that payors
submit health care facility payment and physician payment
information. The regulations establish the data elements
to be submitted to the Council by third party payors, the
time schedule for the submission of these data elements,
the formats in which the data elements must be submitted
and a temporary exception process. These regulations are
being heard by the IRRC committee today.

This collection of data by the council will enable
businesses to apply the "buy right" concept of basing
health care decisions on quality and cost to practical use.

The data collection is the crux to providing a
consumer's guide to health care, and I am ecstatic at
having reached this plateau in implementing Act 89.

Another milestone very soon to be reached is the
Indigent Care Study that, in accordance with Act 89, will
be submitted to the Governor of Pennsylvania and the
General Assembly by July 1.

The indigent, by the way, includes more than one
million Pennsylvanians who are uninsured, and approximately
600,000 people who are underinsured.

The final indigent care plan is slated for vote by the
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Pennsylvania Health Care Cost Containment Council on June
24. The plan will have incorporated recommendations
submitted by Lewin and Associates Inc. a consulting firm
contracted by the Council last June to conduct a study
involving indigent care. The plan also will have included
input from private citizens and representatives of
interested parties such as hospitals, the physician
community, the insurance industry, etc., who have testified
at more than a dozen public hearings conducted throughout
the state.

Added to that wealth of information is the
information, opinion, and fact-finding that has occurred
among members of the Indigent Care Committee, which falls
under the purview of the Council, during its literally
dozens of meetings just in the past four months, let alone
during the past year. In fact, the committee met Monday,
yesterday, is meeting today, and will meet again Monday to
effect closure on some portions of the study that have not
enjoyed full concensus.

But I am pleased to report to you that, after having
been under constant pressure, what with the diverse
constituencies involved in this arduous process, that we
are on schedule, and we will recommend an Indigent Care
Plan, including appropriate methods for delivering health
care services, to the Governor and the General Assembly by
July 1 of this year.

What about mandated benefits?

You are aware, I am sure, that most people do not
concern themselves with the cost of health care if they can
say, "my insurance pays for it."

Consequently, consumers do not purchase health care
with any thought whether the service is necessary,
appropriate or cost effective because the care they receive
is "free."

Understandably, employers are very concerned about the
possibility of any new mandate health insurance benefit
because it has the potential to inappropriately increase
health insurance costs.

On the other hand, mandating that certain health
services be included in health insurance policies also has
the potential to reduce costs in the long run, such as in
benefits for prenatal care, alcoholism treatment and
rehabilitation services.
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That is why Act 89 created a process to differentiate
between those benefits which should be mandated to be
included in health insurance policies and those which
should not.

To date, the Council has reviewed a benefit mandating
the treatment of mental disorders and has submitted its
recommendation to the General Assembly.

Moreover, the Council has been requested to review a
benefit for treatment and services associated with
neurological impairments. So, as you can deduce, this
aspect of the council's charge is working nicely.

I hope you can grasp from what I have outlined for you
today, the huge amount of work that has been done to gain
the degree of progress we have achieved thus far.

I am sure you appreciate that there is an even
greater amount of work to be done in the future,
particularly in the area of data collection and issuing
reports.

Together with the quantity of work, there is also the
responsibility of ensuring that the data is accurate. We
owe it to health care providers to ensure that the two
major elements, the severity of illness for a patient when
admitted to a health care facility, and the condition of
the patient when discharged, are accurate, standardized
measurements by which fair assessments and comparisons can
be drawn. The Pennsylvania Health Care Cost Containment
Council is committed to being fair in that regard.

All of this, of course, is of considerable import to
our society and necessitates attitude changes in the ways
we buy and sell health care services.

Employers will have to do their homework. It will no
longer be economical, nor wise, to buy simply on the basis
of cost.

Quality of care, as well as cost, must be considered.

Employers also must educate their employees. No
longer can we afford to allow a cavalier approach to using
health care benefits prevail.

All employees must come to realize that when someone
refers to a health care benefit in their insurance coverage
as "being free" - that just isn't the case.
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And we must all try to develop incentives for users of
health care to make educated choices - to choose the most
efficient health care providers.

And, hopefully, in the end, when we as members of a
society, coalesce in these efforts, Act 89 and the
achievement of health care cost containment will not be a
miracle any longer.

It will be a reality.
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Representative SCHEUER. Thank you very much, Mr. Sessa.
Now we will hear from Ms. Linda Hill-Chinn, director of Commu-

nity Programs for Affordable Health Care.

STATEMENT OF LINDA HILL-CHINN, DIRECTOR, COMMUNITY
PROGRAMS FOR AFFORDABLE HEALTH CARE

Ms. HILL-CHINN. Thank you, Mr. Chairman.

COMMUNITY PROGRAMS FOR AFFORDABLE HEALTH CARE

I am here to talk about how some of the State programs get im-
plemented at the local level in a positive way.

Community Programs for Affordable Health Care is a national
program funded by the Robert Wood Johnson Foundation and co-
sponsored by the American Hospital Association and Blue Cross
and Blue Shield Association.

When the program was first begun, a national advisory commit-
tee, chaired by John Dunlop, a professor at Harvard University
and former Secretary of Labor, was formed. It is composed of na-
tional leaders in health care, business, labor, Blue Cross, and com-
mercial insurers and makes recommendations to the Robert Wood
Johnson Foundation on communities that should be funded. The
Johnson Foundation very generously made available up to $1.6 mil-
lion for each of the 12 communities that put together programs to
control the cost of health care without adversely affecting access
and quality of care.

The basic concept of the program is that there is a third force
available to control health care costs-the community force. Regu-
latory forces and market forces are controlled for the most part at
the State and Federal levels. The policy decisions made at the
State and National levels, however, must be implemented at the
local level and the ultimate effect of those policies is on the local
health care system. Therefore, there needs to be in place communi-
ty forces, community leaders who are interested in the welfare of
the community, not just in their own bottom lines.

An example of an adverse effect of a competition policy would be
the businesses that seek discounts from hospitals, potentially de-
creasing a hospital's ability to provide access to the disadvantaged.

So we were looking for leaders-the people who actually make
the decisions-to get together in communities, to put together pro-
grams to address health care costs but also to not adversely affect
access and quality of care.

Generally, business initiated the programs in our communities.
More than half of the programs are initiated by business. But
health care provider participation-really active participation-
was essential to the success of the programs. Generally, the pro-
grams come under two broad headings, either delivery solutions or
financing solutions, and the delivery solutions are broadly either
managed care solutions or changing physician practice patterns.

Because the communities are working with managed care and
changing physician practice patterns, the providers-specifically
physicians-have to be intimately involved in the process.
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EXAMPLES OF COMMUNITY-BASED PROGRAMS

The financing solutions took the form of HMO's and PPO's. A
couple of examples of our programs-it's quite interesting to hear
the Massachusetts and Pennsylvania discussion because we do have
programs in both Massachusetts and Pennsylvania. We have two
programs in Massachusetts that I believe are going to work toward
implementing the universal health insurance plan at the local
level working with State government. In Worcester, MA, the com-
munity looked at competition as a strategy, as Pennsylvania is
looking at competition as a strategy for controlling health care
costs. The business community was concerned that if they partici-
pated in all-out competition among providers, costs might go up be-
cause of the advertising and all of the pulling this way and that
way that goes on with competition. So they made some rules.

They were going to compete-health plans would compete. They
felt that consumers make decisions on how they are going to use
the health system at the time they purchase the health plan rather
than at the time that they are ill. So they have been publishing
cost, quality, and access information on all the managed care
health plans and the indemnity plans that are available to the citi-
zens and the employers in that area. They've put together informa-
tion for the medicare population, for the medicaid population, and
for the employed population.

Another model, a very different model, was begun in Charlotte,
NC. In this case the program was initiated by the medical society.
This is one of our prime examples of enlightened self-interest. The
physicians decided that costs were too high because there was too
much use of acute care services. I don't think there were too many
physician groups at that time in the early 1980's identifying that
as the problem.

The physicians worked together to develop criteria for use of
acute care services and 70 to 80 percent of the physicians partici-
pated. They cut the use of the acute services-the days per 1,000 in
the general population-from about 750 per thousand in 1984 to
589 in 1985. That's in the general population. In the companies
that were participating in the utilization review program they put
together, the days per 1,000 were reduced by more than half, to
345.

An interesting thing happened after the second year of this pro-
gram. The in-patient days per 1,000 did not go down and the physi-
cians looked at the data and found that the mental health and sub-
stance abuse days were going up very quickly while the medical
surgical days were continuing to decline. The internists and sur-
geons decided that they should talk with their psychiatrist friends
and see if they could establish a utilization program for mental
health and substance abuse. They have since put together such a
program, an employee assistance program, which is combined with
the benefit programs in the participating companies. Mental health
and substance abuse days were reduced by about 35 percent in the
first year in participating companies.

One other program that I think should be mentioned is in Tulsa,
OK, where we have another good example of enlightened self-inter-
est. The large businesses in Tulsa, most headquartered in Tulsa,
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decided that uncompensated care was a major problem. They decid-
ed to develop a long-term solution, and put together and market an
affordable health insurance package for small employers. They de-
veloped the list of benefits. They negotiated with managed care
programs, HMO's and PPO's, to reduce the number of exclusions of
different types of businesses and people with problems. And the
large businesses agreed to subsidize the premium for the smaller
businesses, thereby making it more affordable.

I thank you, Mr. Chairman. If there are any questions I'd be
happy to answer them.

[The prepared statement of Ms. Hill-Chinn follows:]
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PREPARED STATEMENT OF LINDA HILL-CHINN

SUMMARY

Community Programs for Affordable Health Care (CPAHC) was designed to
demonstrate that health care providers and insurers can join with
employers and employees to demonstrate cost containment strategies that
protect access to and quality of care, particularly for the disadvantaged.

Federal and state governments and other purchasers establish the
parameters of the healthcare financing and delivery systems through
payment policies and health policy legislation that encourage varying
degrees of regulation or competition.

Whatever federal or state policy may be, that policy is played out at the
local level. Organized community forces are needed at the local level to
assure that as the various parties at interest--business, labor,
hospitals, insurers--react to changing federal or state policy or
incentives, community interests, particularly the interests of the
disadvantaged, are not overlooked.

Eleven community programs have been funded under the CPAHC program and
more than forty projects have been implemented. Many of the communities
provide a model of community forces at work organizing and overseeing
changes in healthcare delivery and financing in the community. Many
projects provide examples for other communities that might want to
address specific local problems.
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COMMUNITY PROGRAMS FOR AFFORDABLE HEALTH CARE

In the 1970s state and federal governments were attempting to control

health care costs with regulatory strategies. In the late 1970s and

early 1980s, business, labor and government leaders were beginning to

notice health care cost increases but little response had been

generated. A few business coalitions on health were forming and some

academics were beginning to talk about replacing the regulatory cost

containment strategy iwith a competition strategy. It was during this

period of changing public policy that Community Programs for Affordable

Health Care was developed. Community Programs for Affordable Health Care

(CPAHC) is a national program funded in 1982 by the Robert Wood Johnson

Foundation (RWJF) and co-sponsored by the American Hospital Association

and Blue Cross and Blue Shield Association.

YKy to understanding Community Programs for Affordable Health Care is the

concept of "community forces." The program assumes there are three sets

of forces that affect the affordability of health care in every

community: marketplace forces; regulatory forces; and community forces.

The program did not attempt to demonstrate that "community forces" are

more important than marketplace and regulatory forces. Rather, it

recognizes that all three forces exist and that solving the health care

cost problem is too important and too complex to overlook any set of

forces that might be useful. Solutions to health care problems in this

country require the mobilization of all three sets of forces in the most
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synergistic balance possible. In that way, the impact of each can be

magnified by interaction with the other two sets of forces.

A community force can be any individual, agency and organization driven

to some extent by concern for the well-being of all the people in some

geographic community in which they are located, and who are prepared to

act--at least in part--in terms of their concepts of the best interest of

that community as a whole. This is in contrast to either a much broader

interest, such as medical education, or a much narrower interest, such as

their own "bottom line."

Community forces are essential to efficient health systems because

healthcare delivery is essentially a local affair. State and federal

governments set the framework for health service delivery by changing

incentives, or establishing regulatory or marketplace strategies, but

those strategies necessarily get played out at the community level.

Community forces also are essential because any policy or action designed

to control health costs has the potential to adversely effect access to

and/or quality of health care, particularly for the poor or

disadvantaged, when that policy is implemented at the local level. Local

community leadership is needed to assure that the adverse effects of

either a competitive or regulatory strategy are avoided when that

strategy is implemented at the local, delivery system level. Thus, the

program encouraged community leadership--specifically local business,

labor, hospital and insurer leaders--to work together as a "community

force" to affect health system change locally.
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The basic premises that led to the formation of the CPAHC program were:

First, that health care costs would continue to escalate at an alarming

rate unless community leadership emerged to meet the challenge of

restructuring the way health care services are provided and paid for.

Second, that unbridled competition, the solution being proposed by many

at the time, could do irreparable harm to local health systems by

allowing each of the parties at interest--again business, labor,

hospitals and insurers-to aggressively pursue their own self interest.

Some consequences of such competition have been observed in communities

where the community forces have not organized to protect against it. For

example, business concerned about high health insurance premium costs,

raised deductibles and co-payments, thereby improving their bottom lines

by shifting costs to employees but not affecting any true health system

cost savings.- Hospitals, concerned about filling beds and maintaining an

income stream, began aggressive advertising campaigns and pursued other

strategies to entice patients from other hospitals. Again, this strategy

may have improved the bottom line of one hospital, but only at the

expense of another. Insurers and large self-insured businesses

negotiated discounts with providers, thereby reducing their costs but

increasing the cost of care for others who must pay extra to make up for

the discount and/or decreasing access for the uninsured as hospitals have

less flexibility to shift costs. The CPAHC founders were not so

idealistic as to believe that self-interest had no place. Rather, they

were seeking those who understood "enlightened self-interest"--i.e.,

community leaders who wanted real cost savings, not the quick fix that is

likely to have adverse affects on another party.
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With these basic concepts in mind, a National Advisory Committee, chaired

by John Dunlop (Lamont University Professor Emeritus, Harvard

University), and composed of national leaders in health care delivery,

health insurance, business, and labor, was formed and charged with

recommending to the RWJF the communities that should be awarded up to

$1.6 million each to plan and implement a program of major feasible

projects. The projects were to control the cost of health care without

adversely affecting the quality of care or access to care by the poor and

elderly.

The lure of $1.6 million and the status of a RWJF grant led communities

to submit 323 letters of interest. Eventually eleven communities were

able to develop agreed on programs and projects and were awarded

implementation grants for up to four years. Some exciting, potentially

significant, and replicable projects have been implemented in each of

these communities and a great deal has been learned about local

leadership groups and the elements of success or failure of such groups

and their cost containment projects.

The CPAHC funded communities provide models of both successful use of

community forces and development and implementation of successful

projects. The initiators of CPAHC programs are most likely to be larger

businesses. Seven of the eleven CPAHC programs were initiated by either

a business coalition (4), Chamber of Commerce (2) or Economic Development

Organization (1). The others were initiated by a community-based

planning and policy organization, a Blue Cross/Blue Shield plan, a

Medical Society and a hospital.
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The projects implemented have been varied with both the substance and

process reflecting the uniqueness of each community. Most projects are

designed to affect the delivery of care. For example, seven programs

designed to change physician practice patterns have been developed --

three utilization management programs, two small area variations data

dissemination and follow-up action programs, and two outpatient surgery

programs. With this type of program it appears that the more physicians

participate in the planning and implementation of the project the more

successful it will be. Managed care is the most common solution to

providing high quality affordable health care. Twelve programs to manage

care for specific populations have been developed: seven for the elderly,

one for workers' compensation cases, two for mental health/substance

abuse patients and two for a variety of specific diagnoses. One program

to regionalize the health system is being implemented.

Other projects fall under the category of financing changes. One HMO and

six PPOs were established. Five projects were designed to make

affordable health plans available to smaller employers. One program was

designed to change incentives throughout the community.

Three communities initially attempted projects to address excess capacity

issues. To date, none has been overwhelmingly successful.

The following community programs are provided as examples of models that

can be replicated. In some cases these projects already are being

modified and replicated in other communities.
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The Mecklenbura County (Charlotte). NC Program

The Mecklenburg County (Charlotte), NC program for affordable health care

was initiated by the local medical society, whose leadership recognized

the need for effective utilization review criteria to control excessive

use of inpatient beds and assure quality of care. Medical society

leadership brought together local leaders from business, labor, hospitals

and insurers to discuss the problems of excessive use of the health

system and fragmented care for the elderly. These leaders established a

new not-for-profit organization, the Mecklenburg County Council on Health

Costs (Council), to develop and implement a program to address the

utilization and fragmentation problems.

The Council focused first on the utilization problem by developing a

pre-admission review program (PAR). Unlike most utilization review

programs, which rely upon financial penalties to assure compliance, the

PAR program is a voluntary, cooperative effort. PAR relies on

professional consensus to assure high levels of participation and

results. Twenty-six medical specialty panels, including approximately 70

to 80 percent of the Mecklenburg County physicians, prepare, review and

revise the clinical criteria that are the foundation of the program. The

Council administers the program including performing PAR reviews and

marketing PAR to local companies.

The project implementation process, including the high level of physician

participation and emphasis on employee education rather than penalties,

is key to the success of the project. PAR began in 1984 and has been

responsible, at least in part, for reductions in inpatient hospital days
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per 1000 in the general under 65 population from 750 (1984) to 589

(1985). Participating companies experienced an even greater use

reduction to 345 days per 1000 in 1985. Although medical/surgical use

rates dropped in participating companies from 281 per thousand in 1985 to

246 in 1986, utilization in the alcohol, drug, mental health areas (ADM)

rose significantly during that year, a phenomenon noticed nationwide.

In response to the rising number of admissions and costly treatments in

the area of alcohol, drug abuse and mental illness, the Council developed

a program of management services for behavior related illnesses called

Health Interventions. The Health Interventions case management service

screens, tests, and evaluates the employee, evaluates and presents

treatment alternatives to the physician, arranges services, and monitors

treatment and aftercare. In addition to the case management service,

Health Interventions has implemented necessary changes in the environment

including: changing some corporate benefit plans to coordinate EAP

services with the medical benefits; altering physician and hospital

practices, assuring the availability of alternative services; and

educating employees and their dependents. Since its introduction into

the community January 1, 1987, Health Interventions provides services to

six major community employers. While precise data are not available

preliminary figures indicate that the mental health and substance abuse

inpatient days /1000 for participating companies have dropped by about 35

percent.

The Council's second major priority, a program of affordable care for the

elderly (PACE), includes a number of related projects designed to promote

high quality, cost effective care for the elderly. The central project
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of PACE is Physician-Directed Case Management (PDCM). The key ingredient

of PDCM is the participation of the patient's physician in guiding the

delivery of overall care. Care coordinators serve as the mechanism by

which the physician ensures the patient is receiving the type of social

and health-related services that are appropriate to meet the individual

patient's specific needs. Currently, there are five PDCM sites: two in

private physician group practices, a free standing site, and sites in two

of the three major community hospitals in Charlotte.

A second project, the Retiree Health Program, was designed to incorporate

the physician directed case management and pre-admission review programs

into retiree benefit packages in order to assure high quality, cost

effective care for retirees.' Discussions with retirees indicated that

they needed and wanted the type of coordinated services available through

these programs. They also wanted additional services such as assistance

with claims processing, and insurance coverage for services such as home

health assistance. The Retiree Health Program was intended to provide

employers with an avenue to regain control of their costs while

responding to retirees' identified needs and wants. Unfortunately, the

community has been unable to implement the Retiree Health Program due to

the rigidity of HCFA rules that do not allow for such local

demonstrations.

The Council currently is developing a Multiple Employee Trust to assure

that an affordable health insurance product, incorporating the

community's successful utilization management and case management

programs, is available to smaller employers.
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The Worcester. MA Program

The strategy for the Worcester, MA CPAHC program, Worcester Area Systems

for Affordable Health Care (WASAHC), was developed by the major

businesses in Worcester through the Central Massachusetts Business Group

on Health, a business only coalition. The business group concluded that

the key controllable reason for high costs was the lack of provider

incentives to practice effective and efficient medicine--or market

failure.

The make health care more affordable, the business group adopted a

strategy of encouraging competition among managed care health

plans--Health Maintenance Organizations (HMOs) and Preferred Provider

Organizations (PPOs).

In developing its strategy, the business leaders believed that some

undesired effects could result from a competition strategy if community

rules and oversight were missing. For example, if only low cost is

rewarded by purchasers, then quality, service and access could suffer.

To avoid this problem, quality, service, availability and cost all are

monitored and the results reported to the community. Also, competition

might benefit only the larger employer and penalize the disadvantaged.

To avoid this problem, the business leaders' strategy encourages all

health plans to serve the entire community and insists that savings be

based on efficiencies rather than on discounts provided to larger

employers and not to other purchasers.
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After adopting its competition strategy, the business group concluded

that broad community support was necessary to put it into practice. A

community coalition--The Worcester Area Systems for Affordable Health

Care (WASAHC)--composed of representatives of hospitals, insurers,

physicians, labor, consumers, local government and small businesses was

formed and charged with implementing the strategy.

WASAHC's projects address both the consumer and provider sides of the

competition equation. On the provider side, WASAHC assists providers to

develop and expand health plans. On the consumer side, WASAHC motivates

and informs consumers to allow them to choose the most appropriate plan.

Specific projects focus on each of the following population groups:

employers/employees; Medicare recipients; Medicaid recipients; and, the

uninsured.

WASAHC promotes informed consumer choice on two levels: 1) business and

government purchasers who decide which plans will be offered to

employees; and 2) individual consumers, such as employees, Medicare or

Medicaid beneficiaries. Buyers' Information Campaigns have focused on

both groups to stimulate purchasing decisions based not only on price but

also on quality, access and service.

The Topeka. KS Program

The Topeka, KS CPAHC began by developing a more efficient, effective

health care delivery system--the Regional Health Services Network.

Initial activities focused on the providers of care-urban and rural

physicians and hospitals--defining the interactions among those providers
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in order to most effectively use the capabilities of each. Once the

elements of the network are in place, the program will focus increasingly

on the payment side of health care--encouraging businesses and insurers

to incorporate incentives to use the regional health services network

into their benefits plans.

Working with the leadership groups in each community, rural and urban

physicians, and other health care providers, staff from Stormont-Vail

Hospital and Blue Cross and Blue Shield of Kansas developed a strategy to

make rural practice more attractive to primary care doctors, increase the

efficiency of the system and improve communication between the urban and

rural physician by: 1) establishing referral agreements among doctors in

rural areas and specialists in urban areas; 2) establishing agreed upon

diagnosis or specialty specific case management protocols between urban

and rural physicians; 3) establishing specialty clinics in rural areas;

4) organizing medical conferences on rural issues such as trauma

management; and 5) making state of the art tools such as a computerized

utilization review program available to the rural physician and hospital.

Networking among the urban and rural hospitals has been enhanced through

a computerized utilization management program available through the CPAHC

program to all hospitals in the seven counties of northeast Kansas.

Reports generated by this system will enable hospitals to identify areas

for improvement of quality and effectiveness. The cost effectiveness of

the rural/urban hospital network is being enhanced by development of a

model for transfer of patients from high level acute care (urban) to

lower level acute care (rural) when appropriate. The model will include

appropriate payment mechanisms to ensure equitable payments for both
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urban and rural facilities. Transfers from urban acute care to rural

swing beds occur frequently.

The Tulsa. OK Program

In 1981, the Metropolitan Tulsa Chamber of Commerce began to study health

issues, including ways of coping with the medically uninsured. Also,

Tulsa's largest employers formed the Tulsa Business Health Group (TBHG)

to streamline benefit plans to ease the financial burden caused by

medically indigent patients. The TBHG, in cooperation with the Chamber

of Commerce and area hospital and medical leaders, formed the Tulsa

Program for Affordable Health Care (TPAHC) to explore solutions that

serve the entire community's interest.

TPAHC developed a plan of action to help reduce the size of Tulsa's

uninsured population and shift large numbers of area residents into

medical plans that encourage efficient care. The plan included four

major projects: (1) creating an affordable model health benefit plan to

medically uninsured workers and others, (2) establishing a health

awareness campaign, (3) developing a statistical picture of Tulsa's

medically indigent population, and (4) establishing criteria for

distributing philanthropic funds for indigent care.

The centerpiece project is the Tulsa Health Option (THO), a comprehensive

medical care package marketed by TPAHC to small employers, self-employed

individuals, and others previously unable to purchase a comprehensive

health benefit plan at a reasonable price. TPAHC members developed the

specifications, selected the providers, negotiated price and underwriting
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requirements, oversee monthly utilization and revenue and expense

reports, and negotiate modifications in and additions to the THO.

To help ensure acceptance, the TBHG and Chamber of Commerce endorsed the

THO, which is also offered to employees by most large companies in

Tulsa. To ensure affordability for small employers, Tulsa's larger

businesses agreed to a "community rate."

As of November 1987, the THO had 15,000 enrollees (5,000 from smaller

companies). About 750percent are new policy holders who previously had

not been able to acquire or afford health insurance.

TPAHC expects to bring Medicaid clients into the Tulsa Health Option.

Medical indigents who are ineligible for any group coverage are being

identified. Funding to pay for their health care will be coordinated

through a local foundation established for this purpose. THO products

are being modified to increase eligibility and quality standards and

mental health and long-term care products are being developed.

Other Programs

Significant projects also have been implemented in other cities around

the country. Briefly--in Boston. MA, a Neighborhood Health Center HMO

providing efficient, high quality managed care has been established.

This new HMO is being marketed to large and small employers as well as

Medicare, Medicaid and, initially on a limited basis, to the uninsured.

It will provide a cost-effective option for small employers who do not

now offer insurance because of high premium costs. A study of small
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employers has been conducted to determine their health insurance needs

and ability to pay employees' health insurance premiums. The Health

Action Forum (HAF) has already begun to implement the state's new

universal health insurance program by offering an affordable

comprehensive product to all employers. Also in Boston, hospital medical

staffs and specialty societies are studying small area variations data

and taking appropriate actions to reduce variations. The HAY also is

working with large businesses to develop employer-based programs for

employee caretakers.

The Detroit. MI program has influenced and supported projects that: 1)

demonstrate cooperative approaches to reducing and redirecting the use of

health care services and 2) adjust the supply of facilities and services

appropriately. Projects supported by the program included outpatient

surgery delivery and financing, a geriatric services PPO, social HMOs,

podiatric services PPO, substance abuse identification and referral and

the program for health in business.

In Pittsburah. PA, a utilization management program, case management

program and computerized service inventory have been developed. The case

management program focuses on: 1) long-term care; 2) physical medicine,

rehabilitation and terminal illness; and 3) psychiatric mental health.

The Service Inventory will incorparate the case management protocols and

services available in the community. Thus, patients can be matched with

appropriate services and gaps in service will be identified.



210

The Atlanta. GA program includes: 1) a utilization management program; 2)

development of an affordable health plan incorporating managed care and

provider discounts for small employers; and 3) technical assistance to

community based organizations that provide social and health service in

the homes of elderly patients to assist them in developing fee for

service capability.

In Iowa, the CPAHC program is demonstrating the use of small area

variations data to reduce costs and has developed a workers' compensation

managed care product.

The Future of CPAHC Programs

The CPAHC program, through its eleven sites, has demonstrated a variety

of methods to contain costs without adversely affecting any segment of

the population. These communities that have worked hard to develop and

maintain the necessary community forces to effect change have discovered

many win/win cost containment strategies as a result of the dialogue

among leaders from all affected sectors.

Most of the CPAHC communities plan to continue well beyond the RWJF grant

period to pursue universal access to high quality health care at an

affordable price using the community forces in place in the community.

Many other communities recently have expressed interest in forming

broad-based consortia in their communities that could develop and

implement projects to control costs and increase access to appropriate

health services. The focus of these groups increasingly is on access to
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primary and preventive care for the uninsured. As the pressure on

hospitals' ability to care for the uninsured mounts as a result of

federal, state, and business reductions in payment levels, this issue

will become even more critical. Those communities that have community

forces in place to work toward a solution to at least part of the problem

will, in the long run, experience less trauma than those that do not.
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Representative SCHEUER. I'm sure there will be later and I thank
you very much for your testimony.

Now for the last witness for this panel we will hear from Mr.
Stephen Somers, senior program officer of the Robert Wood John-
son Foundation. Please proceed, Mr. Somers.

STATEMENT OF STEPHEN A. SOMERS, SENIOR PROGRAM
OFFICER, ROBERT WOOD JOHNSON FOUNDATION

ROBERT WOOD JOHNSON FOUNDATION

Mr. SOMERS. Thank you very much, Mr. Chairman.
Robert Wood Johnson is pleased to join those here in Washing-

ton who have recognized that long-term care should be a public
policy priority. The foundation is a health care foundation and I
am pleased to join Linda Hill-Chinn who directs one of our pro-
grams. We spend roughly $100 million annually on health services
demonstrations, research, and training programs.

In keeping with your wishes, Mr. Chairman, to have a living
room chat, I will speak as an individual as opposed to as a repre-
sentative of the foundation.

The foundation has been in the long-term care area for a long
time. We have spent roughly $850 million since 1972 when we were
established as a national foundation and roughly 30 percent of that
has been for health services programming for the elderly, mostly
chronic care. We have had programs such as: hospital-based initia-
tives in long-term care, health impaired elderly, interfaith volun-
teer care givers, life care, and so forth. The programs I wish to dis-
cuss are in that area as well.

I would like to do three things today: One, discuss the underlying
rationale for our current long-term care programs; two, describe
three of those programs; and three, talk very briefly about some
future directions.

As to the underlying rationale, there are some lessons that we
have learned from past programming in this area. The main one is
that tinkering with the service system is not enough. We must look
at the structural and financing issues in the long-term care area to
develop a comprehensive system.

In addition, limited Federal resources have forced us to rethink
our funding strategies. Our old strategy was to develop model pro-
grams, evaluate them and, if successful, disseminate them and
hope that the public sector would replicate them lock, stock, and
barrel if possible. We recognize that that is not possible today.
What we now do is, one, look at the current system and build upon
its strengths; two, help develop alternatives to fill the gaps that
can sustain themselves financially; and three, help to target exist-
ing public dollars to the most needy populations.

Finally, in the long-term care area we believe strongly in ena-
bling people to help themselves. Personal and financial resources
are often there but the ill-conceived system saps the elderly's sense
of autonomy. The medical model prevails, and the "Russian rou-
lette of long-term care financing" robs them of their sense of con-
trol over their own destiny.
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FOUNDATION'S DEMONSTRATION PROJECTS IN LONG-TERM CARE

I would like to discuss three programs. The first one is the sup-
portive services program for older persons. This is intended to dem-
onstrate that a private market can be developed for supportive
services for older persons. The hope is that they will "vote with
their pocketbooks" for the services they need most to remain inde-
pendent in their homes, as opposed to being told what services they
need by public agencies.

The second objective of that program is to get tradition-bound,
nonprofit VNA's and home care agencies to think more entrepre-
neurially about developing service programs, and letting the
market forces determine what services should be available.

We made 13 grants to VNA's of $750,000 each. So far we have
found that the elderly are willing to buy services. The services are
really quite basic. They are emergency response systems, minor
home repair, housekeeping, snow shoveling, lawn mowing, and so
forth. Those are the things people feel they need in order to remain
independent.

Representive SCHEUER. And they purchase those-the elderly
purchase those services individually?

Mr. SOMERS. Right, and they purchase them through these VNA
programs because the VNA programs help: One, organize the
system for the elderly so they can gain access to these types of
services; and two, also give the services a "Good Housekeeping"
seal of approval, so the elderly people can trust the service provid-
er.

This program is essentially for people in their homes. We recog-
nized that we missed a population in this program; that is, the el-
derly in publicly assisted senior housing projects. Therefore, we
have just announced a second program, supportive services in
senior housing, and we will make up to 10 grants of up to $400,000
apiece to State financing housing agencies to get them to take re-
sponsibility as well for the elderly people in their local housing
projects.

The second program I would like to touch on briefly is called life
care at home-LCAH. You are probably familiar with the life care
community, the CCRC. LCAH is a cheaper alternative, a more rea-
sonable alternative. It builds on the supportive services program
and adds a significant dimension-long-term insurance. We hope in
the long run to make this program affordable by tapping into home
equity conversions and possibly public subsidies to enable people to
purchase into the program. In my prepared statement I have some
details about what the costs of that program are at this time.
We've made four grants in that area.

The final program and perhaps the most ambitious is the long-
term care insurance program. Obviously, long-term care insurance
is a very hot issue here. I know that the Brookings Institution and
others testified several days ago on this issue and much of the
debate is over whether or not there should be a pure public system
or a pure private system for financing long-term care. We do not
want to get into that debate. We think that it will probably take a
combination of public and private financing.
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In examining our life care at home program, we found that its
most appealing feature is that it enables elderly people to allay
their fears of impoverishment and institutionalization. We want to
do this on a broad scale in the long-term care insurance program.
The five basic principles of the program are: One, to reduce anxiety
about impoverization; two, to ensure quality of services; three,
build home and community-based options; four, develop a case
management infrastructure in which the case managers would be
to some extent at risk so that you can control utilization; and five,
to offer some hope for lower income people to be able to participate
in the program through public subsidies.

We agree with one of the comments in the Brookings study,
which we helped to fund, that the anxiety over financing of long-
term care is really unfair to the elderly. The fact that only one out
of eight or nine people is going to need chronic care services over a
long period of time means that policy insurance risk is really an
appropriate strategy.

We chose private-public partnerships at the State level because
many States have demonstrated a real commitment to doing some-
thing through gubernatorial initiatives or legislative initiatives.
Second, insurance and medicaid are both largely State responsibil-
ities. Third, States are good laboratories for model design, for data
analysis, and for demonstrations of infrastructure programs. So far
we have made six planning grants to the States of Massachusetts,
Connecticut, Wisconsin, Indiana, New York, and New Jersey, and
are considering two more to California and Oregon. These are
$400,000 grants of up to 2 years.

The objective of these planning grants is for these States to de-
velop fundable demonstration programs which would be large-scale
multimillion dollar, multiyear programs. No matter what the out-
come of the debate here in Washington is, we feel that the results
of this study will improve the knowledge base and infrastructure
development, and help policymakers here make more informed de-
cisions about the course of long-term care policy in this country.

Thank you very much.
[The prepared statement of Mr. Somers follows:]
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PREPARED STATEMENT OF STEPHEN A. SOMERS

Mr. Chairman, thank you for inviting a representative of The Robert

Wood Johnson Fbundation to testify today on inrovative pzograms in health

and long-term care. My name is Stephen Smoers. I an a Senior Pzogram Off-

icer at the Foundation and I have prisary responsibility for p cgraam in a

wide range of areas iscluding those I an going to discuss today: the

Progaom to Prlmote L ong-Term Care Insurance the ve Services

Program for Older Persons; and, in less detail, the Life Care at Home

Pxx=. I iould like to accxcplish three things in testifying today:

1) convey the rationale underlying our approach to the long-tenn
care issue;

2) describe the three programs; and

3) outline some areas worthy of further inquiry.

Before I take up those tasks, perhaps, I should say a word or two

about the RBbert Wood Jobnson Foundation. For the record, an Antual Report

and a recent statement of the Floundation's mission from its President, Dr.

Leighton E. Cluff, are available for your staff. Rb are a health care

foundation and have since our incseption as a national institution in 1972

made grants totalling more than $865 million. The majority of the grants

have been for health service desmostration programs. But significant fund-

ing has also been devoted to training and health services research.
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Up until the early 1980s, the rationale underlying many of our dexmns-

tration programs vas to design and implement new rodels, evaluate them

properly, and, if successful, disseminate them for broader replication by

the federal governnment and others in the public sector. For example, we

supported some early work on the hospice model, emergency nmdical services,

and Immc.

Today, however, it is clear that we can no longer reply solely upon

public funding for the broader implementation of important social service

initiatives. The federal deficit and competition from equally pressing

social needs have caxpelled us to consider other means for beginning to

address problems such as the gap in our nation's system of long-taem care.

Whiere possible, we attempt to design demonstration prIo gran that: (a)

enable individuals to help themselves; (b) build upon the current system's

strengths and respond to gaps in that system; and c) assure that available

public funds are more efficiently used and targeted to those msot in need.

The three progranm I am going to discuss today all strive to meet these

objectives.

In general, this nation looks for pluralistic solutions to problems.

Because long-term care involves individual needs and preferences regarding

living arrangements and life style, and because it calls for a much broader

mix of services than does acute care, the pluralistic approach is even more

appropriate. Furthermore, because mahntaining personal autoonoy should be

a primary goal of all long-term care programs, we feel strongly about

encouraging individuals to exercise choices about desired services.
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7he Supportive Services ProXgam for Older Persons is an eleven (11)

site national initiative seeking to deminstrate that a private market for

health-related home care services can be developed. Currently, services

available to the elderly are based upon what medical reistinrsenrnt programs

will cover, rather than the elderly's total needs or wishes. 'Moreover,

because of this nedical euphasis, available services are focused nmre on

reducing the inpact of sorbidity than on preventing illness aid neeting

basic needs that may enable elderly people to remain idepedent. Four-

year grants of $750,000 each were made to non-profit home health care agen-

cies to conduct market research, design marketable products, and make these

product lines self-sufficient. A sub-objective of the program is to

strengthen the entrepreneurial skills of tradition-bound VNAs struggling

fiscally under tightened madical care reiirusDlenents. After a little more

than a year of operations, we have been pleased to learn that: (1) elderly

people will "vote with their pocketbooks" for basic services that help them

stay in their communities (e.g., exnergency response systems, minor home

repair, lawnavwing, sn-shieveling, hcusekeaping, etc.); and (2) VNAs can

be entrepreneurial without losing sight of their original service mission.

They are learning to "do good by doing well".

The early success of this Supportive Services Program prompted us to

announce a similar initiative for elderly residents of publicly assisted

senior housing projects. We are now reviewing applications for up to 10

$400,000 grants to State Housing Finance Agencies across the country. Suc-

cessful applicants will be those that promise to leverage state and housing

development funds and build partnerships with social service agencies.

89-804 0 - 89 - 8
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Again the emphasis will be on delivering services that elderly residents

themselves feel will enable them to remain independent.

The Life Care at Hbce (WAH) corcept takes the two previously

described progrsams a significant step further - it adds a long-term care

insrazmce ccrxieant to the development of fee-for-service, home care ser-

vices. As you know, the traditional Life Care Cmrmunity, now cxumUoly

referred to as a Continuing Care Etireiment oFmmunity (OCK), offers a full

range of guaranteed home and institutional services to its residents, but

its costs are prohibitive to all but the upper income elderly. lhe up-

front paynent (usually non-refundable after five years) ranges up to

$100,000 and beyond, and monthly fees are $1,500 to $2,000. By contrast,

fees under four (4) Ftundation funded ILmH demonstrations across the coun-

try will be agiroximately $10,000 for entry and $200 per month thereafter.

Thus, it will be considerably more affordable with the subta nta d

benefit of allowing elderly enrollees to stay in their own homes and com-

munities. At a subsequent stage of developent of the LCAH model, it is

hoped that we can make this form of guaranteed care available to lower-

income elderly as well by erouraging home equity conversions or by provid-

ing direct public subsidie or Medicaid waivers to supplement the costs of

long-term care services.

Clearly, the mswt ambitious of our initiatives in this area is the

Program to Promote Public/Private Partnerships in Long-Term Care Insurance.

To date, we have made planning grants of up to $400,000 to six states,

(Connecticut, Indiana, Massachusetts, New Jersey, New York, and Wisconsin)

and are still considering two more (California and Oregon). lbs intent of

the Program is to begin generating sound policy responses to a deepening
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dilemma for our nation's elderly families - how to plan for and cope with

the often tragic consequences of our Nni-system' of long-term care.

The principal appeal of the Life Care mnodels is the long-term care

guarantee that releases elderly families from the dual fear of impnverish-

nent and institutionalization or inadequate care. Without such guarantees,

the current situation is akin to "long-term care roulette", in which one

out of six or eight elderly people is hit by the catastrophic costs of

extended long-term care.

The principal objective of the state planning grants is to generate

fundable demonstration progranm that will begin to put in place the risk-

pooling financing mechnlisn and case management and hate care infrastruc-

tures needed to rationalize the current system of paying for and delivering

long-term care. Because of the federal deficit, and because the private

sector will not take on the risks of constructing a coalprbensive and

affordable system alone, we feel that state-level public/private partner-

ships present the best opportunity for making progress on the problem.

While one might argue that such a partnership already exists, the current

system of Medicare, mediicaid, and a growing private insurance sector is

really nothing more than a poorly conceived and coordinated arrangement, "a

marriage of ineonvenienee for all involved. It certainly is not a true

partnership. We believe that the following elements could help build a

more complementary relationship than currently exists:

1. A state-level financing system could respond to the needs of the

state's population, build upon existing state resources, and take

into account the unique nature of each state's Medicaid program,

its regulatory environment, as w1l. as the quantity and mix of
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available services. M)dicaid and private insurance both are

already, in large part, state responsibilities. In tire, the

federal government might assume greater financial responsibility

in order to assure equity across the country.

2. The system should use private and public insurance in tandem.

For example, Medicaid or arother state funding sourre could

better limit the risk for private insurers through, for exasple,

a reinsurance or stop-loss approach. In this way, the insurers

thmselves would be protected against catastrophiic losses, and

their products would consequently be made mire available and

affordable. At the same time, Medicaid, by relaxing its eligi-

bility rules, could shed its current welfare role and make cover-

age available before people become impoverished.

3. Before such a system can be implemented, states and their private

partners mist collect and analyze data on long-term care costs

and utilization. In this way, they can mare accurately define

risk, establish premium rates, and deternine how to gain control

over public expenditures for long-term care.

4. An infrastructure is needed to repair gaping holes in the current

system. Very few states have anything approaching a comprehen-

sive long-term care infrastructure. Cbmbined private/public

insurance products must cover haie and comunity-based services.

which in many areas are minimal. They mist also include a strong

case management CoFXpient, rot only to contain costs, but to
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assure that the recipient can gain easy and continued access to

the appropriate level and mix of services as they nmve from one

payor to another. (sly a few states have significant experience

in screening and managing long-term care cases or service utili-

zation.

Constructing a long-term care system will require considerable time,

effort and resources. The Ftoundation, for its part, will continue to give

a high priority to innovative models for financing and delivering care to

chronically ill elderly people. In addition to the programs outlined

above, we are now supporting efforts to develop day care for victims of

Alzheimers and other dementia, as well as initiatives to imnrove the tran-

sition frmm acute hospital care back to the community (including linkages

to rehabilitation and chronic care services). We are also examining the

potential of service-enriched elderly housing with permanent finarning for

health services as well as bricks and mortar" built into the development

packages.

Each state plan under our Long-Term Care Insurance Program will look

different. Nevertheless, they are all committed to building private/public

partnerships, better defining and limiting exposure for private insurers,

expamding the availability of such coverage to their elderly citizens and

their families, creating long-term care infrastructures, and moving Medi-

caid frmm its current role as a fuxier of last resort to a more construc-

tive participant in the finarning of long-term care.

In the future, even if a totally public system becomes feasible, the

work done under these efforts will inform policy makers about the demand

and costs of long-term care services and help establish an infrastrwcture
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for the provision of such care. Because the huban prblem is so real and

present, we are pleased that the work at the national, state and ccamznity

levels has begun in earrest.

ME VIEM ECPEESSD IN MTE S EMEN ARE MME CF ME a IP, AND OFFICIAL

ENDREME2r BY MEE EROBE~r MM JCHNSC FONDAfCZ IS Nir IRIENDED AND SHUD

NiC BE INFEMR1D.
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LONG-TERM CARE INSURANCE MARKET

Representative SCHEUER. Thank you very much, Mr. Somers.
You talked about the Brookings testimony that we received sev-

eral days ago. There was some skepticism about whether there
would be widespread use of private insurance and concern about
whether people could afford that.

Have you ascertained whether there's a big market out there or
do you think there's a big market out there?

Mr. SOMERS. Well, I think that quite a bit has been written about
what the current market looks like and I think there are 400,000
or 500,000 policies and 70 or 80 companies in the arena at this
time. We all agree that we would not urge our mothers or grand-
mothers to purchase these products at this point, because they are
not comprehensive enough and do not offer a long-term guarantee.
I think the maximum amount of time right now is about 6 years of
coverage, and they are also not affordable. And we agree with the
people at Brookings that private insurance by itself is never going
to cover the people who are probably most in need of coverage-the
oldest, the frailest, and the poorest.

So we are very interested in public-private partnerships in which
the public sector provides some kind of premium subsidy. Current-
ly, the public sector is providing coverage for those sectors of the
population through medicaid. So there is a partnership right now,
albeit not a very effective one.

Representative SCHEUER. In what way is it not effective? What
are the flaws?

Mr. SOMERS. There are tremendous gaps in the system and
people who have worked all their lives and have savings are always
at risk of having to spend down all of their assets in order to be
covered by medicaid, which is the roulette aspect of the current
system.

In addition, the current system lacks home and community based
services, the kind of services that the elderly people would like to
have to remain in their homes.

EDUCATE CONSUMERS ABOUT LONG-TERM CARE OPTIONS

Representative SCHEUER. Do we need an education program to
alert consumers to the fact that there may be gaps in the private
coverage and to give them some kind of assistance in analyzing-
some kind of counseling availability to help them choose between
alternative programs?

It's a very complicated business and I tried myself to evaluate
the various insurance programs that were available to me and I
just gave up.

Mr. SOMERS. And you didn't buy any, right?
Representative SCHEUER. I gave my office manager the responsi-

bility to advise me. It was beyond my ability to compare all those
apples and oranges and apricots and prunes. And I would think it
would be wildly beyond the ability of the average elderly person to
make those sophisticated judgments and keep in mind all those
variables. I would think you would almost need a computer capa-
bility to do it.
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How do we enable elderly folk to make intelligent decisions on
the wide variety of private insurance programs that are available?

Mr. SOMERS. I have three responses. It is a real issue. I think
that consumer education is important. I think AARP is spending
some time on that issue and I think that-

Representative SCHEUER. I guess they have their own programs.
Aren't they a large provider?

Mr. SOMERS. Indeed they are.
Representative SCHEUER. So I think they perform a remarkable

service to elderly people in a wide variety of ways, but they do
have a vested interest.

Mr. SOMERS. There is a vested interest.
Representative SCHEUER. There is a vested interest, a perfectly

respectable one, and I criticize them in no way, but there it is.
Mr. SOMERS. I do not want us to rely solely on AARP for con-

sumer education. I think that that is a major issue that needs to be
addressed.

Second, insurance companies are developing computer packages.
In fact, we are funding a demonstration here in Washington-
United Seniors Cooperative-in which a computer software pack-
age is being developed to help people analyze and assess what their
options are in the long-term care area.

Third, I would say that an integral part of our long-term care in-
surance grants is to develop the kind of case management infra-
structure that will assist people in making intelligent decisions
about what to do about long-term care and service utilization. Con-
fusion about the current programming I think helps explain why
relatively few long-term care insurance products have been pur-
chased. First of all people have to be convinced they need it, and
that is slowly happening. Second, they need to understand what it
is and right now they do not really understand because, as you
said, there are apples and oranges and many other fruits.

LESSONS FROM MASSACHUSETTS

Representative SCHEUER. Let me ask Mr. Johnston and Mr. Sessa
a question because they are both working on statewide models.

First, Mr. Johnston, how long do you think it's going to be before
we can sort of sit back and evaluate the Massachusetts experience
in providing universal health care and decide if we can lift the
whole package and apply it nationally? How do we decide what ele-
ments work superbly, what works pretty well, what could use a
little bit of retinkering, and what elements probably haven't
worked out so well and could be replaced, substituted for? How
long is it going to be before we're going to be able to really distill
your experience and apply it nationally?

Mr. JOHNSTON. That's a very good question and there will be a
very comprehensive evaluation component that will kick in imme-
diately because don't forget-of course, this legislation is going to
unfold over a period of-the implementation will unfold over a
period of 4 years commencing on July 1 of this year, and I think
what's important in this is we're not doing everything at once be-
cause we don't believe that as a practical matter that's realistic.
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This is a big, big problem and nobody has ever done this before
in the country and we don't want to fall on our faces. We want to
succeed. So we are taking this in small chunks.

Representative SCHEUER. In other words, you're applying it incre-
mentally, but there is a grand design.

Mr. JOHNSTON. Yes, and the grand design will be fully imple-
mented in 1992. So that the short answer to your question is that I
think we will be able to have an ongoing evaluation process which
will give us immediate information regarding those pieces that
we're implementing each year. But the grand design will not be
able to be fully evaluated for some time after the full implementa-
tion which will be in 1992.

Representative SCHEUER. Will we have to wait until 1992 before
we begin to see some form emerging and some cost effectiveness
emerging and so forth?

Mr. JOHNSTON. No. I think the key to this will be the extent to
which the business community responds to the mandate which
really kicks in in 1990. There will be a very small surcharge which
will begin to be applied in 1990.

Representative SCHEUER. And that is to firms that don't provide
insurance?

Mr. JOHNSTON. For those that do provide there will be a sur-
charge but it will be awash because they will get a credit of the
same amount. And my sense thus far is that while it remains a
philosophical objection on the part of the small business communi-
ty to the mandate, people are beginning to get more comfortable
with the idea and our expectation is that as we head into 1990 with
the various kinds of help that we're going to be providing the busi-
ness community with over the next couple of years, that we will be
in good shape to do this.

I think if there's any lesson that we've all learned-and I've
heard it from each of the presenters this morning-in health care
during the last few years, it is that no one sector can do this alone,
that there really has to be a partnership, whether you're talking
about this issue or long-term care or anything else, that it isn't just
the Government, it isn't just the business community, it isn't just
the human services department, it has to be everybody working to-
gether and that's the model that we've tried to follow in this legis-
lation.

Are there going to be problems as we begin the implementation?
Yes, I'm sure there will be. But we made it very clear that this leg-
islation is not written in concrete and that we expect there are
going to have to be some alterations and this is an experiment and
the States are laboratories for change and we're going to have to
learn from the experiments and make any changes that are neces-
sary along the way and we are fully prepared to do that.

Representative SCHEUER. And when will we begin to get some
gut feeling that by golly this thing is working and that all of the
gears and the machinery are dovetailing and complementing each
other in a positive way? When are we going to get some feeling of
confidence that we're really on the right track here and that the
whole of the program is greater than the sum of the parts?

Mr. JOHNSTON. I think within 2 or 3 years we will have a good
sense of that.
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Representative ScHEuER. Two or three years from July 1?
Mr. JOHNSTON. Yes. Again, we're doing this incrementally.
Representative ScHiuER. That's 1 or 2 years or 1½2 or 2½2 years

into the next administration, of whatever description?
Mr. JOHNSTON. Yes. Frankly, I feel very confident that this is an

approach that's going to work and I think that it now is largely a
managerial issue and I'm charged with that responsibility and
people within the State human services agencies are responsible
for that and we're very confident we will be able to implement this
legislation.

The first piece is a very major one which goes into effect on July
1. We had a very short timeframe in which to put that together.
The department of public welfare did a spectacular job in putting it
together and the Governor will be announcing the full implementa-
tion of that first phase on July 1. It was an extraordinary adminis-
trative achievement and I hope that that bodes well for the rest of
the legislation. I think it does.

NATIONAL APPLICATION OF MASSACHUSETTS PROGRAM

Representative SCHEUER. Well, let's just assume arguendo that
next January we have an administration in Washington that is ba-
sically sympathetic to the approach that's been taken in Massachu-
setts.

Do you think there is anything in your overall master plan that
is intrinsic and relevant to the State of Massachusetts but that
would not be appropriate or relevant if applied as a national
model? Are we really looking here at a model that could be applied
by a national administration? I say this with some particular self-
interest because I'm the ranking member of the Health and the
Environment Subcommittee of the Energy and Commerce Commit-
tee and I suppose a proposal might be floating before our commit-
tee before many moons have passed if we have an administration
that's congenial to this approach.

Is there something so unique and special about the Massachu-
setts experiment that it would not be a national model or do you
think we can look at it through the prism of, well, if this works,
let's take it to Washington?

Mr. JOHNSTON. I think, Mr. Chairman, you can be well assured
that if my boss is in charge of the next administration--

Representative SCHEuER. Let's not get down to anything political-
ly specific.

Mr. JOHNSTON. Or anyone like him is in charge of a new national
administration, that the major elements of the Massachusetts plan
can be enacted nationally into national legislation. There's nothing
at all here that is unique to Massachusetts. Some of the politics are
unique, of course, because we have a unique political environment,
but I think with the strong support of congressional majority that
there's no reason in the world why this can't be done at the nation-
al level.

Representative SCHEUER. You say congressional majority, you
mean bipartisan majority?

Mr. JOHNSTON. I really think so, Mr. Chairman.
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MASSACHUSETTS PROGRAM: A BIPARTISAN PARTNERSHIP

Representative SCHEUER. You didn't get too embroiled in parti-
san politics in Massachusetts, did you?

Mr. JOHNSTON. No, it was not a partisan issue at all.
Representative SCHEUER. Tell us about that and how did you

manage to avoid the partisan bickering?
Mr. JOHNSTON. Well, I think the way we did that was by demon-

strating to the business community this is really a fairness issue in
a political sense and in an economic sense, that 90 percent of the
businesses in our State-and I think the numbers generally hold
true across the country-provide health insurance to their employ-
ees and a very small minority just simply choose not to. Contrary
to popular myth, these are generally not the "Mom and Pop" store
owners who don't provide health insurance. These are large nation-
al chains which, for their own financial reasons, choose not to do
so.

So the vast majority of the business community understood very
quickly that they're subsidizing that 10 percent and to have a
system which is much more equitable is going to actually benefit
many people in the business community. So this became an inter-
esting political exercise in that it was not partisan at all. There
were many members of the Republican Party, many members of
the Democratic Party, who were very strong supporters of the prin-
ciple of providing health insurance to every single person in the
State.

So we avoided the kind of-obviously, you get into some give and
take always with this kind of thing in a partisan sense, but it was
not and is not a partisan issue.

MANDATORY INSURANCE AND COMPETITIVENESS

Representative SCHEUER. Let's talk about your level playing field
because you think you have created that in Massachusetts. Let's
think about whether you are providing any kind of a competitive
disadvantage to Massachusetts firms compared to firms in the
other 49 States who are not required to subsidize health care. Have
you done any computer modeling at Harvard or MIT that would
tell you whether there's a competitive disadvantage that Massachu-
setts business institutions are going to be laboring under vis-a-vis
their competitors in the other 49 States?

And this would be particularly relevant because if we're thinking
about applying your model nationally, we have to think about the
competitive posture of American business compared to all of those
other businesses out there, not only in Western Europe but the
Pactific Rim countries, where they are not financing health care
programs through business subsidies directly. They're financing it,
I assume-I think it's true-for the most part, out of their general
treasuries. So the lessons that we might learn in Massachusetts
about a competitive disadvantage vis-a-vis the other 49 States
would give us some interesting insights on whether we can afford
to go ahead with this model nationally in terms of how it would
affect our global competitive posture.
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Mr. JOHNSTON. Well, there are really two responses to that be-
cause that was one of the chief arguments that the opponents of
the legislation made against the bill.

The first is what I have been emphasizing this morning, and that
is this fairness issue for the business community in general, that it
is a fact that the vast majority of businesses do provide health in-
surance now and we all know that if someone has an acute care
crisis and they need to be hospitalized, somebody is going to pay for
that. We're not going to just let people who need appendectomies
lie out on the street or people who are victims of automobile acci-
dents or heart attacks or whatever. They are going to end up in
some hospital and it's usually a municipal hospital but not always
and free care is going to be provided to that person. In the end, this
is a tax on the business community and the fact that this 10 per-
cent really renegade part of the business community chooses not to
participate means that they're getting away and they're not paying
their fair share.

Representative SCHEUER. They're getting a free ride, so to speak?
Mr. JOHNSTON. They're getting a free ride on the health care

costs. So in an economic sense, to the business community in gener-
al in our State I believe in all other States, this is something that
is going to help to equalize the burden in a fiscal sense for the busi-
ness community.

Representative ScHEum. In other words, you're making the point
that your program doesn't add to the health care costs in the State
of Massachusetts. It's simply a way of allocating health care cost
more equitably. It doesn't increase the State health care costs.

Mr. JOHNSTON. It really doesn't.
Representative ScHEuER. It simply equalizes the way it's paid

and it makes it a more rational and less capricious process.
Mr. JOHNSTON. And better managed.
Representative ScHEuER. And better managed, yes. Do the people

in Massachusetts understand that your're not adding net costs to
the total cost of health care that's being delivered to citizens of
Massachusetts and that you're simply rationalizing it and redistrib-
uting it and probably managing it better?

Mr. JOHNSTON. I think that's the reason that the legislation was
enacted finally by the legislature was because the majority of the
people in our State did finally understand that. That's the most im-
portant principle here, that there is no free lunch in health care
and these costs are going to be borne by somebody and we need to
make certain that, first, those costs are shared as equally as possi-
ble among all the various players in the business and that, second,
we have the capacity to manage health care costs in an as effective
and in as aggressive way as possible, particularly so that the incen-
tives are worked in such a way as to emphasize preventive care in
the system and I think that we are now for the first time going to
be able to do that.

MASSACHUSETTS UNCOMPENSATED CARE POOL

Let me just say parenthetically, Mr. Chairman, that in our State,
as in many other States now, we have a very large uncompensated
care pool amounting to about $315 million this year. That is a free
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care pool which is financed entirely by the business community.
That's financed by a surcharge on hospital charges and every CEO
in the State is very, very concerned about this. That has been a
free care pool of $315 million which has been largely unmanaged.
It just sits there and if the hospital doesn't collect a bill it turns
around and bills the free care pool.

Now, under this legislation, we're going to be able to really get
in there and manage this $315 million which the business commu-
nity has contributed and I just believe that in a very short period
of time we're going to be able to demonstrate to the average busi-
ness that we collectively are going to be doing a much better job of
containing health care costs and making certain the incentives are
as they should be.

MORE EMPLOYEE COVERAGE IN AN EXPANDING ECONOMY

But there's another economic issue here that I want to point out
and that is that in New England at least-this isn't true in every
region of the country certainly, but in New England we've been on
an economic roll for some time and we are in the enviable position
of having very severe personnel shortages. We're now importing
workers from other regions of the country to work in our industries
and this is particularly true in the service sector, whether it's
human services or the hotel-restaurant industry or what have you.

Just as an example, the Governor was speaking to the CEO of
one of the major restaurant chains the other day who pointed out
that 40 to 45 percent of his available jobs in his restaurant chain
are open. He can't recruit people to work there.

Representative SCHEUER. Why is that? Is it because he can't re-
cruit people with the proper skills or because the prevailing wage
rate is too high or what is it?

Mr. JOHNSTON. It's because the unemployment rate is so low in
Massachusetts that we in the service sector are now competing
with industries which pay a lot more money for jobs carrying with
them a lot less stress. So if you're running a program for mentally
retarded people or you're running a restaurant or a hotel or you're
running a hospital, you're in competition with the high-tech indus-
try or the manufacturing industry or whatever, which is paying
more money.

So the interesting thing in our economy now is in order to deal
with that new personnel shortage reality, business owners are now
beginning to provide health insurance on their own voluntarily--

Representative SCHEUER. As a competitive factor?
Mr. JOHNSTON. Right. And this is very interesting. So the

number of people who are uninsured in Massachusetts is 600,000.
That's 10 percent of our population. Nationally, it's about 20 per-
cent. So that it's an interesting twist.

Representative SCHEUER. You have about half the percentage
that prevails nationally of uninsured people, and a large reason for
that is that businesses find that it's a competitive factor in attract-
ing workers to their particular firm from out of the State?

Mr. JOHNSTON. Yes. My own feeling is that the ability to manage
health care costs and to make certain that they are distributed
equally across the economy combines or merges very well with the
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goal of having a healthy moving economy. I think they go hand in
hand. And managing the economy in a macro sense is made easier
by our ability now to manage health care costs much more aggres-
sively.

So I really feel that we're going to be able to have a very positive
impact on the Massachusetts economy as a result of our ability to
better manage this health care economy.

Representative ScHEuER. Our opening witness was former Secre-
tary of Health and Human Services, or HEW as it was known
then, Joe Califano, and he's been actively engaged in helping to
manage the health care program at the Chrysler Corp. He was not
very sanguine about the ability of corporations in general, and
Chrysler in specific, really to rationalize the management of health
care services.

He felt there was a great deal of waste inherent in the system. In
fact, he estimated that we are wasting $125 billion a year-maybe
20 or 25 percent of our total health care bill wasted-mostly from
structural flaws in the system-duplication, overlapping, a health
care system that is overly pluralistic and unrationalized.

I don't think we have time to get into the details of how well
you're likely to manage these health care costs, especially as corpo-
rations pick them up, but Mr. Califano was not very hopeful.

COST CONTAINMENT IS PUBLIC RESPONSIBILITY

Mr. JOHNSTON. Could I just simply make this point?
Representative SCHEUER. Sure.
Mr. JOHNSTON. Prior to the enactment of this legislation. we had

predecessor legislation prior to this newest bill which went into
effect 5 years ago in Massachusetts and really the focus of it was
on cost containment, and it was probably the most stringent cost
containment legislation in the country at that time. And when
Governor Dukakis came back into office in January 1983 and I
went to work for him, our health care costs were rising at a rate
higher than any other State in the country. We were looking at 18
percent increases annually and that was the first year of the imple-
mentation of this cost containment legislation.

Health care costs are still rising in Massachusetts, but we have
reduced them to about 6 percent each year, and that's because we
now have a process in the State which controls-I'm referring now
to the acute care side-we have a process which gives the State the
authority to set hospital charges in a way that forces hospitals to
operate much more efficiently than they had operated in the past.
And the business community felt that this was critical to their sur-
vival because as you pointed out they're the ones who are paying
the freight on this.

And this has been successful. But I believe it's a public responsi-
bility in the end to try to contain these health care costs. Business-
es by themselves, corporations by themselves, cannot do it.

Representative SCHEUER. You think the governments have to do
it, local and State governments?

Mr. JOHNSTON. I really do. I think it's largely a State responsibil-
ity. I don't think that the Federal Government can do it very effec-
tively because you're dealing with too large a unit, and municipali-
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ties can't do it very effectively either. So I think in the end it has
to be a State responsibility.

Representative SCHEUER. We found in the past that one problem
in including States to play a more effective role in controlling
health care costs is that it's so difficult to compare the operating
costs of various hospitals both within and without the State, that
they use different accounting methods, different bookkeeping meth-
ods, and when we try to compare, we are looking at apples and or-
anges.

Have you achieved a uniform health care accounting system in
Massachusetts that will enable you to keep a hands-on operating
control of costs and indicate to hospitals in a comparative way
where their costs are out of line with other comparable hospitals
with comparable facilities and comparable patient loads?

Mr. JOHNSTON. Yes, we really have, as a result of the legislation
which I referred to a minute ago. The Massachusetts Rate Setting
Commission, which is an agency within our human services um-
brella also, is charged with collecting that data and setting rates
based on that information. And while there are always disagree-
ments and give and take and so on, generally it's a process that
has worked very well and it has resulted in a reduction in the
growth of hospital costs during the last 5 years or so.

PENNSYLVANIA UNIFORM ACCOUNTING SYSTEM

Representative ScHEuER. Mr. Sessa, tell me what Pennsylvania
has done in requiring all health care institutions to adopt uniform
cost accounting processes and procedures so that you can compare
apples with apples and not apples with oranges and grapefruits.

Mr. SESSA. We started off by mandating that a uniform data re-
porting system be put in place for all hospitals patterned after 21
data elements identified in the legislation and using a medicare
type reporting format, so that that data from all hospitals are con-
sistent data and the same information.

Also as part of that data we're asking for the charges that a hos-
pital makes for particular services and at the end we intend to
take the information from the insurance companies who are paying
for those services, collect the payment information, put it into this
same data base, and we will now have a comparison of utilization,
charges and payments, which will give us consistent measurement
information.

Representative SCHEUER. That's very interesting.
Now Mr. Johnston-incidentally, Ms. Smith, if you want to

break in and make any remarks, please feel free to do so. Let me
ask Mr. Johnston and Mr. Sessa an interesting question.

If I wanted to compare the costs of a hospital in Philadelphia
with a hospital in Boston, would there be enough of the uniform
accounting system for me to do that?

Mr. SESSA. I think on payments, yes.
Representative SCHEUER. I mean on every aspect of operation.
Mr. SESSA. I think we could come very close to comparing apples

with apples because the rate setting information that they gather
will be very similar to the type of information that we have.



232

NEED NATIONAL DATA BASE TO COMPARE COSTS

Representative ScHEuER. What I'm driving at-it's pretty obvi-
ous-we ought to have a national data bank on the cost effective-
ness with which all kinds of health care institutions function so
that we can compare a hospital in San Diego with a hospital on
Cape Cod and come up with data that you can legitimately use and
fairly use as a micromanagement tool in achieving maximum cost
effectiveness in hospitals, and frankly, knocking a few heads to-
gether. Now can we do that? Here are two extraordinarily enlight-
ened State administrations that are trying to achieve some ration-
ality on a State basis. Have at least those two States achieved ra-
tionality in terms of uniform costs in a way that could be applied
nationally and in a way that we could compare?

Mr. SESsA. I think the one main variable is the fact that we will
have a severity adjustment factor on which to base the quality of
the care.

Representative SCHEUER. You mean the severity of the illness?
Mr. SESSA. That's right.
Representative SCHEUER. But that's a basic essential of any cost

control operation. You have to know how serious the patient was
afflicted with illness when they came in and when they left. That's
the sine qua non, isn't it?

Mr. SESSA. It's not captured currently in most data bases. There
heretofore was not really a system that was available to be able to
qualify through key clinical findings exactly what that severity
was and to take that and then look at it and measure it against
outcome.

Representative SCiEUER. Well, now, Mr. Johnston, are you doing
that in Massachusetts?

Ms. SMITH. Yes. Our rate setting system includes a measure of
severity for patient illness and this is an element that really was
put into the system early on because particularly with the commu-
nity of teaching hospitals we have they made it very clear that
they could not accept cost comparisons with community hospitals
that did not have the tertiary care that they were providing. So
there may be some grumbling, but there's a fair amount of accept-
ance of that system.

Representative ScHEuER. All right. Thank you. Let me ask again,
can I compare apples and apples? If I want to compare the operat-
ing costs in every respect of a tertiary teaching hospital in Phila-
delphia with a tertiary teaching hospital in Brookline, can we
compare apples and apples and compare the operating costs and the
health outcomes of those two hospitals with the data base that you
have set up?

Mr. SESSA. If they are capturing a case mix severity that would
be similar to ours-

Representative SCHEuER. You just heard that they are.
Mr. SESSA. Then once we get the payment data and have those

available in our system, I think we could.
Representative SCHEuER. What do you think, Mr. Johnston?
Mr. JOHNSTON. What do you think, Ms. Smith?
Ms. SMITH. I think the hospitals would argue with us, but I think

on some level we could make a comparison.
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Representative SCHEUER. I think it would be great if Mr. Sessa
and Mr. Johnston put their heads together and see if they could
rationalize health care data cost collection processes and systems so
that you came up with a uniform system as between your two
States. Your two States are in the vanguard of rationalizing health
care. I mean nationally, this whole lack of comparable data and
uniform data is a disaster. It's impossible to rationalize our nation-
al health care system. This is one of the problems that Mr. Cali-
fano and many others point out. You cannot do it because we are
not keeping uniform data.

If the leadership in these two extraordinarily creative State ad-
ministrations were to rationalize data between their two States, I
think that would be quantum leap forward.

Mr. JOHNSTON. Well, we'll work on that.
Mr. SESSA. We've been trying to work with Massachusetts and

some of their people.
Representative SCHEUER. Are there any other States besides Mas-

sachusetts and Pennsylvania that are really thinking creatively
about cost containment strategy, and particularly uniform cost pro-
cedures?

Mr. JOHNSTON. I think so. I think there's an increasing recogni-
tion on the part of many States that this is necessary, and obvious-
ly the quality varies from State to State and the interest varies
from State to State, and that's the reason why it's so important
that we have national leadership on the issue.

I might point out, not because there's a representative here, but
the Robert Wood Johnson Foundation has been I think a critically
important ingredient in the mix in terms of helping to spawn crea-
tivity at the State level and the local level during the last decade
or so.

Representative ScHEUER. In terms of creating uniform cost ac-
counting systems?

Mr. JOHNSTON. Well, in part, but on these innovative health care
initiatives in general.

Representative SCHEUER. Well, of course, they've been superb.
They are head and shoulders above the field of foundations I sup-
pose nationally in the field of health care which is their area of
expertise and specialization. Our country would be poorer today
without the efforts of this great foundation.

CONVERTING EXCESS ACUTE CARE FACILITIES

Mr. Johnston, you mentioned along the way that you are inter-
ested in converting some excess acute care beds into beds for long-
term care.

How do ou do that? Do you take a whole hospital and convert it?
Do you take a wing and convert it? Do you take a floor and convert
it?

Mr. JOHNSTON. The legislation creates a conversion board be-
cause-well, I should begin by saying that we estimate that we
have between 6,000 and 8,000 too many acute care beds in Massa-
chusetts, so there was a conversion board created. It's a three-
member board-the commissioner of public health, the commission-
er of the new department of medical security, and the chairman of
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the rate setting commission, and this is going to be a highly sophis-
ticated approach to this in the political sense in that those three
people will not be making the decisions only by themselves. Each
time a hospital is interested in converting, they will come to the
conversion board and there will be an advisory committee estab-
lished which will consist of people from the local community who
have the interest of health care needs in that community foremost
in their mind, and decisions will be made in large part based on
the health care needs first of that local community.

Just to give an example, we are about to deal with the first con-
version. It s a private hospital in the city of Lynn, MA, which is on
the north shore of Boston, and this is a hospital which is in very
serious financial difficulty. It's going to have to make some major
changes or they are going to go out of business, and that will be a
resource lost to the city of Lynn.

Now it just so happens that at the same time that that hospital
is about to go out of providing acute care business, right down the
street in the town of Danvers, we, the State, runs a major State
mental health facility which is very overcrowded. We have the cap-
ital money and the operating money to put some beds on the north
shore for that mental health population. So my sense is that what
will come out of this conversion process-I hope at least-is an un-
derstanding or agreement with the community and with the board
of that hospital that it will be converted to at least in part to deal
with this other need that we have on the north shore, which is psy-
chiatric beds.

Now that's a terrific marriage of interest between the State and
local community around health care needs. Now if we didn't have
this process--

Representative SCHEUER. Now I take it that the citizens of the
town of Lynn, MA, would have perfectly adequate alternative pos-
sibilities of having acute care beds available when they needed
them, reasonably, convenient, and close to the town.

Mr. JOHNSTON. Yes, and that's a very important point. There are
certain areas of the State where there's only one acute care facili-
ty. Cape Cod, for instance, only has one; and Berkshire only has
one; and if either of those were to get into financial difficulty, we
would do everything we could to support it so that it wouldn't go
out of business.

But if you have a situation where you have one acute care hospi-
tal on one street and you have another one on another street right
in the same community, which is the case in many instances in
Massachusetts, and consumers are voting with their feet-they're
going to hospital B and their occupancy rate is 92 percent and the
hospital A occupancy rate is-by the way, Brookline Hospital,
which is in that town which is becoming well known right outside
Boston, has a 15 percent-that's 15 percent occupancy rate.

Representative SCHEUER. How can they stay open for 30 days?
Mr. JOHNSTON. I haven't the slightest idea, but we will be con-

verting them to something else.
Representative SCHEUER. Let me ask you this. Why do they have

a 15 percent occupancy rate? Is it because they have a high rate of
iatrogenic error?

Mr. JOHNSTON. No. I think it's because--
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Representative SCHEuER. Is it because consumers are making in-
telligent quality care decisions about that institution?

Mr. JOHNSTON. I think it's because consumers are making intelli-
gent decisions regarding their health care needs in general. It's not
necessarily a negative statement on that particular hospital, but
they can go down the street and-

Representative SCHEuER. Now wait a minute. If the occupancy
rate of that hospital is down to 15 percent, that has to send up a
flashing yellow light or an early warning signal that something is
going on there that's out of the ordinary. Why is it 15 percent?
And is this because consumers now in Massachusetts have the abil-
ity to judge the quality of care for that hospital? Are you requiring
information to be made available about serious accidents, or, as I
say, hospital-derived infections, open wound infections, that would
give people serious pause to go into that hospital, which would ex-
plain why the occupancy rate is down way past the danger point-
it's down to the point of being economically dysfunctional or mori-
bund. How do you explain why it went down that far?

Mr. JOHNSTON. Well, Karen Smith is going to comment on the
specifics of this case, but the general response I think is that this is
happening in many areas across the State, that Massachusetts has
a host of high quality teaching hospitals and the reality is, I be-
lieve, that when all is said and done and it's your mother or my
father or my child or somebody who is a close relative and you
have a choice between a local municipal hospital and a high-qual-
ity teaching hospital with an international reputation, such as
Massachusetts General Hospital or the Lahey Clinic, you're going
to go to the latter. It's just as simple as that.

Ms. SMrrIH. I think we're also finding in a number of hospitals
that it's not necessarily the case that the institution has a reputa-
tion for poor quality or inadequate care, but there are some inter-
nal things that have gone on. They may have made some decisions
to cut certain services and develop a certain market for them-
selves, get rid of certain specialties and try to be strictly a geriatric
kind of institution.

Representative ScHEuER. Then at least they would presumably
have a higher rate of occupancy, a high patient load of geriatric
patients.

Ms. SMITH. Well, those decisions haven't always turned out to be
the correct market decision, as hospitals are finding out. There are
other cases where physicians may have admitting privileges at sev-
eral facilities and they decide it's more convenient to do most of
their admissions at one facility and so the other hospital suffers.
They just aren't getting the elective admissions that their competi-
tors are, particularly in an area where you have hospitals close to-
gether. This particular one, Brookline Hospital, is almost across
the street from a teaching hospital.

Representative ScHEuER. It's probably a rational and objectively
justifiable process that moved the occupancy rates for this hospital
down to 15 percent-some wise judgments were being made to
produce that result. They weren't irrational judgments based only
on physician convenience. There were probably a lot of the legiti-
mate reasons that you have raised.
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Can we extract any lessons from the experience of that hospital,
having seen its occupancy rate go down to 15 percent and then
being phased into another kind of health care facility-that we
could apply nationally?

Ms. SMITH. I think one lesson that many people in Massachusetts
have learned from this particular hospital is it's been at a low oc-
cupancy for years and people are not happy about paying the big
administrative overhead costs to keep a hospital running for a
handful of patients-literally a handful of patients. And I think if
we can help hospitals to see their future more clearly and move
more quickly rather than have years of expensive cost without any
particular health benefit, that would be a real service in terms of
controlling the costs. If you give hospitals options of easier ways to
make those changes, hopefully it will save us money.

Representative SCHEUER. How does the State of Massachusetts
help that hospital to see the light and begin to engage in the
thought processes that would lead to important decisions on the
kind of health care they should be delivering?

Ms. SMITH. In the case of the acute hospital conversion board, it's
very explicit. When those hospitals look for the financial relief that
they need to keep them operating, we say, "You need a strategic
plan," and the financial relief is contingent on some very sensible
decisions about their future.

Representative SCHEUER. Another answer would be, if you have
to reduce the number of hospital beds by 5,000 or 6,000 as I think
somebody indicated was required in the State of Massachusetts,
why don't you simply help that hospital to close?

Mr. JOHNSTON. That's an option, but again, we have to take the
health care needs of the community into consideration.

Representative SCHEUER. Well, you've already told us that there
are other acute care options available.

Mr. JOHNSTON. In that case there are, but there may not be in
others.

Representative SCHEUER. But in that case, isn't one option simply
closing that hospital?

Mr. JOHNSTON. Sure.
Representative SCHEUER. Maybe converting it into a long-term

nursing facility.
Mr. JOHNSTON. Actually, my understanding is that I think one of

the teaching hospitals which is overutilized is purchasing this hos-
pital and is simply going to use it as sort of a wing of its facility.

So you are seeing much more rational decisions being made now
in Massachusetts in the hospital industry.

LESSONS FROM MASSACHUSETTS EXPERIENCE

Representative SCHEUER. All right. Why are more rational deci-
sions being made in Massachusetts? How do we institutionalize
that nationally? What are the micromanagement techniques ap-
plied to specific health care institutions that enable you to rational-
ize your State health care system? This is what a congressional
hearing is all about. What can we learn from Massachusetts-Mr.
Sessa, I'm going to ask you the same question about Pennsylva-
nia-what can we learn from you? What golden nuggets can we ex-



237

tract from you that will help us rationalize our national health
care system the way you seem to be doing really very successfully
in both of your States?

Mr. JOHNSTON. Well, I think through legislation we are forcing-
if I can use that term-collaborative planning so that all parties
are now required to sit at the table and not just the hospital's CEO
and board but community representatives, representatives of the
State, representatives of local government, the legislature and so
on, to be making these decisions jointly because we believe that
this is really something that is a matter for the entire community
to be participating in.

So I think the joint planning and the partnership theme, the fact
that we have a strong rate setting process, the fact that we now
have everybody involved, including the business community, very
intensely in this new legislation really gets to the heart of what
you need in a State to make these kinds of things happen.

Representative ScHEuER. And to make some tough decisions.
Mr. JOHNSTON. Yes. In the legislation we really had a tradeoff

with the hospitals. We said, "We will approve higher rates for hos-
pitals in general, but in exchange for that we want you to get seri-
ous about this closing/conversion issue, that we refuse to continue
to subsidize 6,000 to 8,000 beds which we don't need. So you, as an
industry, are going to have to work with us to either close them
down or convert them to a more appropriate use." That was the
tradeoff and there was a very explicit understanding on every-
body's part.

Representative ScHEuER. And the private nonprofit health care
community and for profits too, if there are any, just sort of bought
into that? You achieved a consensus on that?

Mr. JOHNSTON. Yes, we achieved a consensus politically.

LESSONS FROM PENNSYLVANIA EXPERIENCE

Representative ScHEuER. Tell us what happened in Pennsylvania
in this regard, Mr. Sessa.

Mr. SESSA. I think what happened in Pennsylvania, Mr. Chair-
man, is simply the fact that people realized that in order to do
something about the problems you have to buy health care on
value.

Representative ScHEuER. Health care on value?
Mr. SESSA. Yes, the value of the services being provided, and that

includes cost and quality, and we have a demonstration program
going on in Pennsylvania now titled "Buy Right" to teach the citi-
zens and educate them on how to buy health care right, and when
you do that you must have a decent, consistent reliable data base
of information from which to buy.

As competition comes forth in the State, there will be hospitals
that will go out of business. That's obvious. It's happening now.
And as they go out of business, as long as we can make sure that
there's adequate access to care for all citizens-

Representative ScHEuER. To acute care?
Mr. SESSA. To acute care, then I think we're on the right road.

We are overbedded in Pennsylvania, like everywhere else, and if a
hospital, for instance, like Scranton State has an occupancy level of



238

less than 25 or 30 percent, it's being closed down. That's the alter-
native and everybody has bought into that-the hospital workers,
the hospitals themselves, the medical community-people know
that there is no way that we can keep the current system going if
people aren't using the hospitals and those beds are not used.

CONSUMER INFORMATION

Representative SCHEUER. And what kind of information do you
make available-and I'm going to ask you the same question, Mr.
Johnston-what kind of information do you make available to con-
sumers that is physician specific and hospital specific to enable
them to make intelligent choices as between comparable health
care providers so that market forces work in the health care indus-
try as they seem to work very well in all other aspects of our com-
mercial life?

Mr. SESSA. The kind of information that will be available is infor-
mation relative to the services that are performed in that institu-
tion, the episode of illness, the charges for that and the cost for
that service, the type of services that are performed, the results of
that service, whether or not the person who goes in with a low se-
verity comes out and ends up as a mortality, and if there are a lot
of readmissions and nosocomial infections, that will all be part of
the report information that will be available. We intend to make
that information readable, usable type information. That's the
charge of the whole council and we've been working on that very
hard.

Representative SCHEUER. The information is hospital specific and
physician specific and nursing home specific, I take it?

Mr. SESSA. We haven't gotten into the nursing home yet.
Representative SCHEUER. Hospital specific and physician specific

information will be made available not just to State licensing
boards, not just to medical censure committees and so forth, but to
health consumers?

Mr. SESSA. Everyone.
Representative SCHEUER. And you are designing it in a form that

is intelligible to them?
Mr. SESSA. Yes.
Representative SCHEUER. And you're making it available in a

way that is convenient and accessible to them?
Mr. SESSA. Publishing it in newspapers, making it available at

the State agency offices, making access into the data base available
to employers on a machine-to-machine basis, at all times respecting
the confidentiality and making sure that there's no way of deter-
mining the specific patient information.

Representative SCHEUER. But you are giving them specific doctor
information and specific hospital information?

Mr. SESSA. Yes.
Representative SCHEUER. How do you solve the problem of priva-

cy, the right of a physician to practice incompetently, negligibly,
drug addicted, alcoholic, mentally impaired-how do you cope with
his claim for privacy?
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Mr. SESsA. We're just going to compare him to a standardized
norm that will come out of a data base. If in fact a physician in a
certain DRG is compared-

Representative ScHEuER. What is DRG, for the record? What
does that stand for?

Mr. SESSA. Diagnostic related group. In that particular group and
he's compared with his peers in that group for a particular number
of hospital admissions and his severity is a low number, say, a zero
severity, and his outcome is not very good, say, a 35- or 40-percent
morbidity, which means increased illness or sickness, and his
charges are high, then that individual-obviously there's some-
thing wrong there and the reports will go back to the physicians
and the hospitals to allow them to attempt to find out why it's that
way. If there is a good rational reason we will accept that and that
will be taken care of. If not, then obviously there is a lot of room
for improvement there.

Representative ScEumE. Well, let's just talk about how you get
the information out to the consumer about that hospital, about
that physician. Where is it available?

Mr. SESSA. It will be available in report form. It will be published
in the local newspapers, a chart of the hospitals in the entire State,
hospitals in various regions and physicians, showing the informa-
tion that I just described and showing how that physician compares
and that hospital compares to the norms in that region.

Representative ScHEUER. OK. Now the average person doesn't
keep a clipping file of that kind of thing. They don't know when
they're going to get sick. They get sick. Now they have to pick a
hospital and a physician for a hysterectomy, for an appendicitis,
for a quadruple heart bypass. When they are faced with a medical
emergency and they have to pick a hospital and a physician, what
do they do? To whom do they turn?

Mr. SESSA. Hopefully, that information will have been made
available and it will remain-

Representative SCHEUER. Now made available how? Where do
they go? You said it was published in the newspaper. That may
have been 4 months ago and this person didn't know they were
going to need to avail themselves of a doctor or a hospital.

Mr. SESSA. We will make reports available in the normal commu-
nity access areas in the community centers, at the regional offices
of States, in any place that we feel that a person who wants to
avail themselves of this type information can come in and pick up
the report. We will be doing this on a quarterly basis, so that infor-
mation we will be trying to disseminate so it can be used by the
general public. It's going to be tough. We're going to have to learn.

Representative ScHEuER. The business of dissemination is a very
complicated and challenging one. I requested the OTA, the Office
of Technology Assessment, to do a study on how we could empower
consumers with information that would enable them to make these
intelligent decisions as between alternative health providers-doc-
tors and hospitals and so forth-and they worked for 2 years on it
and they came out with a thick report-and I will be happy to send
one to each of you-just a week or two ago. What the report said in
essence is, it's possible to make this information available to con-
sumers. This is doable. It ought to be done. But we're going to have
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to do a lot of research about how we prepare the information in a
way that is intelligible to health consumers and how we dissem-
inate it. There was considerable discussion about dissemination al-
ternatives. Should it be made available in post offices, in public li-
braries, in shopping centers, in grocery stores, or supermarkets
where people have to go all the time. Should there be computer
terminals where a person can ask a question, just punch a question
into a computer at post offices, libraries, schools, high schools per-
haps, and hospitals themselves? Should there be some kind of coun-
seling service available for an elderly person who may speak an-
other language and who may not be computer literate, as most
adults over the age of 40 or 50 are not, myself included? The ques-
tions of both how you prepare it and how you disseminate it are
two very challenging questions on which OTA said we need to do a
lot of research.

I welcome the fact that Pennsylvania is going ahead with this
and I think maybe you will give us a great hands-on working re-
search and demonstration project as to how you do it, as to how
you collect the information, how you prepare the information for
the health consumer, and how you disseminate it. All three of
those elements are very challenging and very sophisticated.

When are you going to start distributing this information or is
that ongoing now?

Mr. SESSA. Well, the first type of information that I described, on
a regional basis will be available at the end of 1988 and the begin-
ning of 1989. On a statewide basis after we build the data base will
probably be available the middle or the end of 1989 when reports
will start coming out.

Representative SCHEUER. Well, to the extent you can be sure of
anything, you can be sure that we will be in touch with you a year
from -now to find out how you're doing and to find out what lessons
there are for the rest of the country and how we can extrapolate
what you're doing.

Mr. SESSA. We'll be happy to do that.
Representative SCHEUER. Mr. Somers, do you have any insights

to give us on this business of uniform data collection, making the
data intelligible to the average health consumer to help them
make decisions, and then disseminating that information in a way
that is convenient and accessible for the average health consumer?

Mr. SOMERS. Well, I sense a sense of frustration on your part
with respect to usable data for consumers and I think that that
sense of frustration is shared by many of our board members. We
are considering as an institution the possibility of devoting consid-
erable energy to just the kinds of issues that you are talking
about-uniform data and making it available. But we have not had
a major initiative in that area or do not have any results that I can
share with you at this moment.

Representative SCHEUER. Do you think the foundation might be
interested in making significant grant funds available to research
these three elements-the collection of uniform data, the prepara-
tion of data so that it is intelligible to the average health con-
sumer, and then ways of disseminating that data that are conge-
nial and acceptable and appropriate and convenient?
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Mr. SOMERS. As I said, I think that there are people on the board
of the foundation who feel exactly as you do and, for that reason,
the institution is likely to move in a direction which will begin to
address your concerns.

Representative SCHEUER. Very good. Well, does anybody have
anything else to add? This has been an exceptionally interesting
panel and we've gone way, way beyond our allotted time, which is
really a reflection of how fascinating we found your views. Mr.
Johnston.

Mr. JOHNSTON. I have just one final point on the dissemination of
information. One approach to this, because I think it should be as
localized as possible, is to take the now I guess defunded HSA's, the
health service agencies, within the States and within the regions of
the States-we've kept them alive in Massachusetts with some
State money-and change them, where they used to be responsible
for health planning at the regional level, we've now identified this
issue that you've focused on as the primary problem for consumers
at the local level.

Representative SCHEUER. Just say specifically what you're doing
for consumers.

Mr. JOHNSTON. They will now be disseminating the information
within their own regions and I think that's the vehicle-at least
one vehicle to use.

Representative SCHEUER. Hospital specific and physician specific
information?

Mr. JOHNSTON. Yes, but they haven't started to do that yet.
Representative SCHEuER. When are they going to start?
Mr. JOHNSTON. With the implementation of the new legislation.

So we'll get back with you in about a year or two.
Representative SCHEUER. I think we're going to have a terrific

hearing just about a year from now, same time, same place, and
same cast of characters.

Thank you very, very much for an exceptionally interesting
hearing.

PRIVATE SECTOR INNOVATIONS IN HEALTH CARE

Now we will move to the second panel with our apologies for the
long wait. We know we overspent on our time but it was well
worth it.

The second panel will describe innovations sponsored by business
and labor and again we will receive information from folks who are
working on solutions to the problems in the health care system,
one representing business and one representing labor. We will hear
from Mr. Dick Wardrop, director of health cost management at
Alcoa, the Aluminum Co. of America; and then we will hear from
Mr. Lee Saunders, assistant director of research for the American
Federation of State, County, and Municipal Employees.

We are delighted to have you both. Why don't each of you take 7
or 8 minutes and chat informally if you can with us without read-
ing, tell us what you're doing, what you're thinking, and don't hesi-
tate to refer to anything you may have heard this morning either
from the witness table or from us up here. I'll start with you, Mr.
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Wardrop. Please take your 7 or 8 minutes and, of course, your full
prepared statement will be printed in full in the record.

STATEMENT OF RICHARD WARDROP, DIRECTOR, HEALTH COST
MANAGEMENT, ALUMINUM CO. OF AMERICA

Mr. WARDROP. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to appear before you this morning.

I was told not to read my prepared statement. I didn't intend to
do that and I had put down what I wanted to say in the way of
remarks, but in listening to what I heard this morning I think I
want to change even that.

I have the opportunity to see the health care system from a
number of standpoints. I serve as the chairman of the board of
trustees of the Washington Business Group on Health, which is
about 150 large employers. You heard this morning about the
Health Care Cost Containment Council of Pennsylvania. I serve as
a member of that group and as chairman of the data systems com-
mittee, and Ernie Sessa mentioned this morning the buy right pro-
gram in Pennsylvania and I also serve as the chairman of the
Southwestern Pennsylvania Buy Right Council and, among other
things, I serve as a member of the steering committee of the Robert
Wood Johnson Affordable Health Care Program in Pittsburgh. So I
have my hand in a number of things that we've already talked
about today.

CONTROL UTILIZATION TO CONTROL COSTS

So I thought I might just talk in summary form where business
is coming from. I recently chaired a meeting of some companies in
the Washington Business Group on Health simply to talk about
how are we doing in the management of the health care costs. We
asked them to come prepared to answer some questions around
how they are doing in kind of summary form. Most large compa-
nies have a number of initiatives around the health care issue. One
of those strategies is around utilization control-precertification to
get into a hospital, second opinion surgery, and concurrent review.

They generally feel pretty good about that strategy, but it is a
control strategy. The reasons we have this strategy is we believe
that providers are putting our people in hospitals when they don't
need to be there, keeping them longer than they need to be there,
and doing surgery that doesn't need to be done-which says we
think there's something wrong out there and the something wrong
is--

Representative SCHEUER. Which is precisely the message that Joe
Califano gave us in our first hearing.

Mr. WARDROP. Yes, and Mr. Califano's article that he wrote in
the New York Times on March 20 was very well done, right to the
point.

So we feel OK around the utilization control strategy. We don't
think we're going to do much better with that strategy than we've
done. And like most control strategies, left in place long enough,
the providers are probably going to capture it, like most control
strategies. They will find a way over or around it. It's not a bad
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short-term strategy and most companies are doing it simply be-
cause they feel things are out of control.

EMPLOYEE INVOLVEMENT IN COST CONTAINMENT

Most companies are doing something about the plan design of
their benefits. We found that many of us had overshot the mark on
what we provided in the way of benefits and that we did not have
involvement of our employees in it at all. We believe that first
dollar plans that remove the employee from any consideration of
cost are not as good a plan as where they have some involvement.
Not to the point that they will deny themselves care, but simply
that they think about what they're going to do before they get the
service.

Representative ScHEuER. Mr. Wardrop, you've really gone to the
central nervous system. How do you draw that fine line that will
provide some deterrent to health consumers overusing the system,
in really silly, irresponsible ways-providing some deterrent, pro-
viding an attention getter let us say, but not deterring a person
who is living at the margin let us say economically from accessing
the health care system, when a little preventive care early on could
save society large amounts of dollars when that person really gets
sick, when that sickness could have been avoided by a little preven-
tive care early on? How do you draw that fine line?

Mr. WARDROP. Well, I don't know that I know how. I know how
we've done it.

Representative SCHEUER. Tell us how you've done it.
Mr. WARDROP. In our nonbargained plans, we have taken a first

dollar plan and provided a deductible of $100 per person, 20 per-
cent copay with a maximum out-of-pocket expense per family of
$700 a year. We don't find any evidence that with those kinds of
copayments and deductibles that our employees are denying them-
selves or their dependents necessary medical services.

Now I'm jumping ahead to a strategy that would-another way
to get at the problem would be that if we could identify the provid-
ers who provide appropriate care at fair prices, put them financial-
ly at risk to provide those services, then you don't need to have the
deductibles and copayments.

Representative SCHEuER. You're talking about, for example, an
HMO?

Mr. WARDROP. A managed care plan.
Representative SCHEuER. An HMO would be that, would it not?
Mr. WARDROP. Except the difference in the one I'm taking about

is different than what we have today in that you have identified a
group of providers that provide appropriate, efficient care at a fair
price. There is no evidence today-the very thing that was talked
about earlier is we don't know-we don't have the information of
which providers are really better than other providers. That's the
missing piece.

Let me describe some activities that are going on.
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MEASURING QUALITY HEALTH CARE

Representative SCHEUER. Before you finish, would you describe to
us-maybe do this at the end of your testimony-how we get that
data, how do we figure out how to produce that missing piece.

Mr. WARDROP. OK. Let me take a crack at it now. There are lots
of thoughts around this and there are a lot of people working on it.
The Pennsylvania legislation was a start to get some quality infor-
mation. The law required us to select a methodology by which we
could get severity index outcome measures. It's a piece of quality.
It is measuring quality and publishing it.

Measuring quality, however, doesn't improve it necessarily,
unless you do something about it. The strategy that I like is the
one in which we at Alcoa-Alcoa's new chairman, Paul O'Neill,
has a very good approach to this problem. He became chairman
last June and he's identified quality as one of the key agenda items
for our company. He takes quality not only as we're going as a
company to produce quality products, but that we should expect to
buy quality products from our suppliers. And he has said to us who
are trying to work in the health care area, we should expect from
the suppliers of health care no less than we expect the same kind
of quality from other suppliers.

So we are now talking to our suppliers, which are the providers
of health care, on the same basis that we talk to the provider of lift
trucks. He told a very interesting story about that. As he visited
one of our plants he found oil on the floor and he kept asking why
is there oil on the floor in our plants, and they said, "Well, we
have hydraulic lift trucks and hydraulics leak." So he said, "That
doesn't make any sense. Why don't we go to the supplier and say,
"We want lift trucks that don't leak." And we did, and they fixed
it.

We had never demanded of them, it was just a given that hy-
draulics in lift trucks leak. And the same thing is true in medicine.
We have never demanded of the health care anything different
than what we get, and we're to blame for that. We have bought
health care dumb. We give our people tickets to go out and buy
health care. They spend them. Two weeks later we get a bill. We
argue about the bill, whether it's reasonable or customary. We
argue whether everything was done. We pay it and we knew noth-
ing in advance about what the price was going to be and we knew
nothing about quality.

So our intent is to change the way we buy that health care, to
buy for value, as I said earlier-price and quality.

Representative SCHEUER. We don't even let the health care
payers negotiate with the health care providers; isn't that right?

Mr. WARDROP. Well, we can.
Representative SCHEUER. Of course we can and we should. Talk

about dumbness. If you don't let a large-scale purchaser of health
care-a large-scale payer of health care-negotiate with the provid-
ers, you're not letting those market forces work. I mean, that is the
essence of dumbness, to put it in your own words, and I don't mean
to put words in your mouth, but that is just a glaring example of
the economic flaws in the health care system where the large-scale
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payers, the large-scale insurers, can't negotiate with the providers
on rates and on payments schedules.

PROMOTE BETTER LIFESTYLES

Mr. WARDROP. Let me come back to one of the strategies that
business likes as a strategy and we talked about a couple of those.
The one strategy that we think holds promise of the things we've
been doing is the lifestyle change. Most companies believe that 30
to 50 percent of all of our total health care costs are the result of
what our people and dependents do to themselves. That is, smok-
ing, drinking, obesity, and stress-all those good things we do to
ourselves.

Representative ScHEuER. Drugs?
Mr. WARDROP. Yes, alcohol and drugs. If you believe that 30 to 50

percent of your total health care costs are the result of what we do
to ourselves, then we ought to be investing in trying to get our em-
ployees and their dependents to change their lifestyle. The major
companies like that strategy, recognizing it's long term, but we're
going to get together-that group-again later this year and talk
about that strategy because to the extent you can keep your people
from getting sick in the first place, you don't have to worry about
managing the cost of the health care. Incidentally, we keep calling
it health care and really what we're paying for is sickness care.
There's not much in what we do that really is around health care.

SYSTEMATIC PROBLEMS IN HEALTH CARE SYSTEM

So that strategy, as a long-term strategy, is one that holds prom-
ise for us. I guess the bottom line, though, when we get all through
looking at the strategies, plan design changes, we've come to the
point that generally the large companies don't think that what
we're doing is enough to really get at the thing. There are systemic
problems in the health care system and we have to get at those sys-
temic problems that exist.

Representative SCHEUER. Are you going to describe these system-
ic problems for us?

Mr. WARDROP. Well, the quality problem is one. The access prob-
lem is two. Those are the systemic problems that we see in the
system.

Business is not looking for a quick fix. We're not looking to just
shift costs from us and solve our own problem. We realize we can't
do this by ourselves and I think that came across in the early testi-
mony, that any segment in this whole thing that thinks they can
solve it by itself-we don't think we can. The business community
really looks forward to working with all the interested parties and
hopefully make good public policy decisions around the health care
issue.

Thank you.
[The prepared statement of Mr. Wardrop, together with attach-

ments, follows:]
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PREPARED STATEMENT OF RICHARD WARDROP

Good morning, I'm Dick Wardrop, Director, Health Cost Management for Alcoa.

I also serve as Chairman of the Washington Business Group on Health, Chairman

of the Buy Right Council of Southwestern Pennsylvania and as a member of

Pennsylvania's Health Care Cost Containment Council. Health care costs are a

matter of grave concern to American industry. They are the largest

uncontrolled cost of doing business, escalating at rates higher than most

products or services we buy with little or no evidence of health improvement

in our employees or their dependents. The health care industry has increased

its share of GNP to above 11% and American industry is paying about $150

billion of the $550 billion bill. What are we going to do about it?

My testimony will be divided into two parts: what large companies are doing

to manage health care costs and specific information about what Alcoa is

doing.

First I'll share the results of an April 19, 1988 meeting of a group of

Washington Business Group on Health Companies. The purpose of the meeting

was to review the initiatives companies are using, what seems to be working,

what Isn't working, what will they continue using and what are they not now

doing that they think they should be doing. Most companies reported that

they have changed their non-bargained health care plans from first dollar

plans to comprehensive plans with deductibles and co-pays. However, most

companies reported that they had not been successful in negotiating to

comprehensive plans from first dollar plans with their unions.
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While comprehensive plans tended to decrease overall costs to the company,

many felt this was not affecting utilization of health services. Others

thought that comprehensive coverage positioned them toward more managed care,

in that employees were becoming more aware of the costs associated with

health care services and thereby partners in controlling costs.

All companies reported they are using some kind of utilization controls:

pre-certification for hospitalization, concurrent review, or second opinion

surgery. All agreed that while utilization reviews initially served as an

effective strategy for controlling inpatient coverage, the shift to

outpatient procedures has increased and little information was available on

how to better control these costs. The feeling was that we should keep

utilization controls in place because of the sentinel effect, but with the

passage of time they will become less effective, because being a "control"

strategy, the providers will find ways to go around controls.

We agreed that we needed to manage wage replacement costs during disability.

Most companies pay wage continuance at full or reduced levels to employees

who are unable to work because of personal sickness or injury. We agreed

that leaving the return-to-work date up to the employee and his/her physician

will result in high wage replacement costs. Good management should produce a

25% reduction in wage replacement costs.
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The group strongly supported health promotion/lifestyle changes as a good

long term strategy. To the extent we can keep our beneficiaries healthy you

don't have to pay health care costs. We agreed the challenge is to get those

who are leading bad lifestyles to change. Too much of *hat we have been

doing is making it easier for those who already lead good lifestyles to

continue to do so. There was some concern expressed over which health

promotion activities are cost effective, but most of the group felt the

opportunities in this area are so great that we must make the investment. We

also agreed to have a meeting later this year on health promotion.

Prior to the meeting each company had been asked "What are your company's

goals/objectives around the health care issue?" We found a hierarchy of

objectives from health care cost containment to health care cost management

to health management to healthy employees/healthy company.

The group expressed doubt that our present cost management activities would

enable us to reach our objectives. We agreed to a next meeting to look at

the market reform strategy which would involve a fundamental change in the

way we purchase health care. Instead of buying retrospectively with little

or no information on price and quality we would buy prospectively for

value-price and quality.

The group concluded by stressing the need for employers to take a more

proactive role in influencing health care policy at both the state and

federal level.
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Let me turn now to what Alcoa is attempting to do about health care. August

24, 1987, Fred Fetterolf, President and Chief Operating Officer wrote a

letter (Attachment 1) to our management outlining the problem and what he

wanted to have happen in Alcoa. Attachment #2 is a copy of Alcoa's

Strategies Relating to Health Care.

Most of our health care costs occur at the plant level in our business units.

We are developing a network of plant people to implement our strategies. The

strength of our effort is that group of people who understand their local

provider community and the needs and desires of our own employees and their

dependents. They now have data (except quality). WE are working on the

quality piece because we intend to purchase health care for value - price and

quality.

89-804 0 - 89 - 9



250

C. F. FETTEROLF

PITTSBURGH OFFICE - 30 August 24, 1987

RE: HEALTH CARE COSTS

Alcoa's health care costs continue to escalate at unacceptable rates. A few
years ago our annual costs were escalating at about the same rate as the
Consumer Price Index (CPI). Our current rate of escalation is about three
times CPI. While the rate of increase is somewhat lower than it was we must
attack the problem more aggressively.

To help us get our arms around this problem we have asked Dick Wardrop to take
on a special assignment for the next 17-18 months to implement the Company's
health care strategies.

This effort has the support of the Operating Committee and I urge everyone who
impacts our health care costs to work with us so we can realize the greatest
possible progress.

I have asked Dick to concentrate his work at the plant level of the business
units where most of our health care costs are incurred. His activities will
include:

1. Train at least one person at each operating location on ways to
manage local health care costs.

2. Provide location management with specific data that will identify
cost and suspected quality problems.

3. Assist locations in developing techniques to use data to change the
behavior of employees and providers.

4. Pursue getting local health care providers to furnish us with quality
data.

5. With good price and quality data move toward a more competitive
health care system by changing the way the Company and our employees
purchase health care.

I'm convinced that every plant can benefit from Dick's expertise in this area.

Please give him your full support.

C. F. FETTEROLF

Company-wide distribution
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ALCOA'S STRATEGIES RELATING TO HEALTH CARE

1. Utilization Controls

As a minimum, our plans should have:

o Pre-certification for non-emergency hospital admittance.

o Concurrent hospital review.

o Mandatory second opinion for a limited list of surgical
procedures.

Our present Pathfinder meets the minimum standard and is a good
short term strategy, but is subject to "gaming" by the providers.
Depending on prior in-patient utilization, we can expect the above
utilization controls, properly administered, to reduce total plan
costs by 4% to 6%.

2. Plan Design

The strategy is to have plan design that encourages employees to
receive appropriate services in the most cost-effective setting.
We believe the Comprehensive Plan (with deductible and co-payments
on all coverages) is a better design than the first dollar plan,
which has deductibles and co-payments only on Extended Medical
expenses. Recent effective design changes include paying for
out-patient alcoholism rehabilitation and paying S & A for
out-patient surgery.

Our plans include provision for non-duplication of benefits. We
should continue to carefully monitor our plans for design changes
that will make them more effective.

3. Manage Administrative Costs

The cost to process claims, perform cost management activities and
related services are about $3,500,000 per year or 3k% of claims
paid. In 1978 and again in 1985, we put out an RFP to test the
market to determine if our costs were in line. We believe our
present self-funded arrangement with two administrators with whom
we annually negotiate fees is effective. We should put out another
RFP in 1989 or 1990.

4. Manage Wage Replacement Costs

In 1982, we developed a program to manage S & A costs. The results
of our location's effort have been dramatic. Our annual S & A costs
per employee in 1982 were $410.15. The costs/year declined to
$391.89 in 1983, to $321.36 in 1984 and $298.64 in 1985. In 1986,
they increased to $311.99. The cumulative direct savings over 1982
are $5,700,000. We need to review our program, renew our efforts
and apply the same procedures to our salaried employees.
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5. Health Promotion

This is a long term strategy directed at changing the lifestyle of

our employees and dependents. About 50% of our total health care

costs result from what our employees and dependents do to

themselves - smoking, stress, obesity, drugs, alcohol, etc. There

are programs and services available to help change behavior to

lessen the impact on our costs and improve health. There is not,

however, conclusive proof that these interventions are cost

effective. Alcoa should continue to pursue health promotion and

life style change as a strategy even though they may not be proven

cost effective.

6. Become Active Purchasers of Health Care

For too long, we have been paying for health care on a retrospective

reimbursement basis with little or no information on price and

quality. We must be active purchasers of health. We must purchase

based on price and quality - for value. To do that, we must identify

the efficient providers and reward them with our business. We have

good data on price, but we have virtually no data on quality. We

need severity adjusted medical outcome data. This data is not

readily available today. We must get providers to collect this data

and provide it to us. Armed with price and quality data, we can

become good purchasers. We can purchase through a variety of forms:

case management, PPO's, HMO's, managed care, etc. and we can provide

information directly to our employees so they can purchase in those

forms or in our regular indemnity plan. The important goal is based

on price and quality to purchase.

In addition to the above strategies, there are a number of activities in

which locations should be involved:

o off-the-job safety efforts, such as defensive driving for employees

and their dependents;

o The further use of in-house medical programs in which our

physicians selectively provide appropriate and cost effective

health care to our employees;

o participation in local health care coalitions;

o continue efforts that we have at our locations with our unions on

health care cost containment; and

o hospital trustee education program.

The strategies and activities are a sizeable task, and while we have

undertaken some, we should pursue all of the strategies with vigor.
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Representative SCHEUER. Thank you very much for your testimo-
ny, Mr. Wardrop.

Now we will hear from Mr. Saunders. Take your 8 or 10 minutes.
In fact if you go over the 10 minutes we'll cope with that.

Mr. SAUNDERS. I don't think I can go over my 10 minutes, Mr.
Chairman. I'm on my way to Los Angeles. I have a convention out
there.

Representative SCHEUER. Very good. I apologize for keeping you
so late. You've been very generous and tolerant.

STATEMENT OF LEE SAUNDERS, ASSISTANT DIRECTOR OF RE-
SEARCH, AMERICAN FEDERATION OF STATE, COUNTY, AND MU-
NICIPAL EMPLOYEES

AFSCME APPROeCH TO COST CONTAINMENT

Mr. SAUNDERS. It's always interesting for me to listen to these
technical experts in this area to talk about the ways in which
health care problems in this country can be resolved. I think I'm
going to come at it from a different angle.

I am the assistant director of research for the American Federa-
tion of State, County, and Municipal Employees, representing ap-
proximately 1.4 million State and local government workers across
the country. In negotiations all over the country I deal with the
issues that impact on our members. And I think it's very safe for
me to say this year and in the years to come that the costs of
health care will be the No. 1 issue that the union and employer
will face.

In recent negotiations, for example, in the States of Minnesota,
Ohio, and New York, health care was the No. 1 issue. In those
States we were faced with the employer coming to us and telling us
that in fact their costs were increasing at a much higher rate than
the average health care costs. As a matter of fact, in the State of
Minnesota, we were faced with a 50-percent premium increase-50
percent. Obviously, we have to deal with that. Either the employer
is going to have to eat that cost or the employee organization is
going to have to sell a package to the members saying that your
premiums are going to increase.

That's the type of climate that we're dealing with right now. We
happen to think that there are a number of ways in which costs
can be curtailed or contained without shifting that cost to the em-
ployee. Let me be perfectly honest with you. In negotiations across
the country, the first attempt by the employer, by management, is
to shift the increased costs of health care to the employee. We
don't happen to think that way. Mr. Sessa from Pennsylvania will
recall that when we were first presented with that problem in
Pennsylvania in 1983 I believe it was, that was the employer's
view-that our members would have to accept a greater burden in
sharing in the cost. What was our response to that? It's the re-
sponse that we have really tried to tailor all across the country and
that is the formation of working labor-management committees

Athat specifically deal with health care costs, that specifically deal
with health care cost containment, and I think that we've been
very very successful in doing that. The committees are normally
represented equally by management and labor, individuals that are
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really technically involved and know about the specific subject
matter, and we hold the health care providers accountable.

NEED ACCOUNTABILITY IN COST PROJECTIONS

There has never been a checks and balances system in the health
care industry in this country. Why do I say that? We have accepted
projections by third parties, by the Blues, by Connecticut General,
on face value. If they tell us that the cost is going to increase, we
have accepted that. Either the employer or the employee has had
to pay more. We aren't doing that now. We're asking for specific
information which really requires them to be accountable to us as
consumers, and the employer is asking for information which justi-
fies their position.

We had a meeting with the Blue Cross-Blue Shield people a
couple of months ago in Washington at our headquarters and we
mentioned specific problems to them regarding the accountability
question. Where are they coming up with the cost projections that
will ultimately impact on our members? And they had no answers
for us. They had no answers.

We have to hold the third parties accountable.

COST CONTAINMENT MEASURES AND AFSCME

Now how do we deal with some of the health care cost contain-
ment measures and what do we try to impress upon our members?
Education has been talked about today. Some of the most difficult
ratification meetings that I've ever been involved with have been
when we have recommended changes within the health care deliv-
ery system as it impacts on the members. As a matter of fact, in
many areas across the country, in the ratification meetings where I
know that people are going to be a little upset about some of the
changes that the union leadership is recommending-I've been
looking for the nearest door to run out of because the meetings
have been chaotic. People do not like change within the system.

Representative SCHEUER. I really regret interrupting. What are
the kind of changes that your union members are most sensitive
about?

Mr. SAUNDERS. Any change that they feel may impact on the
benefit level that they have received or are currently receiving.
When we propose, for example, no weekend stays, people get very
upset about that. When they want to go to a hospital, they want to
go to a hospital. When we propose that in fact you should go to a
second doctor to determine if the first prognosis was accurate,
people get very, very upset about that. They want to go to their
doctor and when their doctor tells them that something is wrong
they want to accept it at face value and they want it taken care of.

These are measures in which costs can be contained, but it's
very, very difficult for us to impress upon our membership that in
fact these changes must take place to control costs. My profession
can be very dangerous at times. We've been successful at making.
changes through education, through our union publications; we
have really placed a priority on attempting to contain health care
costs. Increases in health care costs impact directly on the ability
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of the employer to provide increases in wages, benefits, and so
forth.

So those are the types of things that we're attempting to deal
with and I think this morning we've all talked about ways in
which health care costs can be contained to some measure. I'm not
confident that that's going to be the total answer to the problem.

In New York State, for example, we just came out of negotiations
and some of our members are going to have to accept the added
burden of paying for HMO coverage which they have not done
before. There were some people that were not very pleased with
that, but the union had a responsibility to be realistic with the
membership.

So even though we've had places where health care cost contain-
ment and labor-management committees have been in effect for a
while, such as Pennsylvania, New York, and Detroit, MI, costs are
still increasing. Many of our members are ending up having to pay
more for health care. I think that government, politicians, unions,
the employers, and the third parties are going to have to get to-
gether and fight this problem of how we can control costs in a col-
lective manner, not on an individual basis. This is everyone's prob-
lem. Thank you, Mr. Chairman.

[The prepared statement of Mr. Saunders follows:]
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PREPARED STATEMENT OF LEE SAUNDERS

HEALTH CARE COST CONTAINMENT--AFSCME'S PERSPECTIVE

Chairman Scheuer and members of the Subcommittee, I am Lee

Saunders, Assistant Director of Research of the American

Federation of State, County, and Municipal Employees. AFSCME is

the largest public employee union affiliated with the AFL-CIO in

the United States and represents 1.4 million people across the

country.

While the United States health care delivery system is

considered to be the most advanced and sophisticated system in

the world, it is also the most expensive. In 1982, American's

spent $322 billion on health care services. By 1987, this had

increased to $499 billion or $2050 per person. The Department of

Commerce forecasts that 1988 expenditures will increase to $544

billion or over 11 percent of the total U.S. Gross National

Product.

While total U.S. health care expenditures are projected to

increase by 9 percent in 1988, the costs of health care premiums

confronted by employers, with whom we bargain, will continue to

increase at a much greater rate. We are witnessing a trend in

which premium costs are now increasing 20 percent to 40 percent a

year. Within the last 12 months several state plans have had

increases of over 50 percent.

These premium increases have begun to erode the hard earned

health benefits workers have struggled so long to secure.

Rather than addressing the causes of health care costs,
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employers have often responded to the problem by trying to shift

the increased costs to the workers.

Shifting the burden is not a solution. While the task of

controlling health care is a difficult one, it is a problem that

readily lends itself to labor and management working together to

find a solution. Managers are looking to reduce costs, yet also

recognize the importance of good medical care for their

employees. Unions find that increased costs for medical care are

beginning to affect bargaining on wages, salaries, and other

benefits. Recognizing this shared interest, AFSCME urges public

employers to join in forming labor-management committees to work

on reducing health care costs without cutting benefits or

reducing the quality or the access to care.

Generally joint labor-management committees are established

during the course of negotiating a contract. For example, during

1983-1985 contract negotiations, the Commonwealth of

Pennsylvania facing a 22 percent increase in premium costs

confronted AFSCME Council 13 with a proposal that employees begin

to pay a portion of the monthly cost of their health insurance.

As an alternative, AFSCME proposed and the Commonwealth accepted

the creation of a Joint Health Care Committee with the single

purpose of reducing the state's cost of health coverage.
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Due in part to a committee-developed, union-based education

program focusing on the problem of increasing costs and

techniques for members to become smart shoppers for health care,

the overall cost of health care dropped almost $50 million in the

first year. This joint effort preserved the level of benefits

without shifting costs or requiring further employee out of

pocket medical care expenditures. Recently this joint effort

expanded beyond cost containment to joint labor-management

administration of the entire program.

Another example involves the State of New York where AFSCME

represents over 130,000 state employees. Confronted with

escalating health costs, AFSCME and the state created in 1985,

and reconfirmed this year, a Joint Committee on Health and Dental

Benefits. The work of the committee is supported financially by

the state.

Under the current contracts, the state must receive the

approval of the committee in order to change insurance carriers.

In addition, HMOs must be approved by the committee before they

can participate in the program. With the goal of seeking new

ways to reduce costs while maintaining quality care, the

committee is directed by the contract

"to conduct an extensive and thorough review and analysis of
current plan administration, benefit plan design and
utilization. Recommendations on ways to improve the
effectiveness of either area will be solicited from appropriate
state agencies and external sources. Their findings and
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recommendations shall be submitted to the Joint Committee for
their consideration. A major focus of the study will be
hospital, physician, and other provider practice patterns which
effect utilization levels and subsequently impact employer and
employee costs."

The committee is charged with reviewing and overseeing the

operation, utilization, hospital precertification and cost

containment provisions of the health plan.

In addition to working with individual employers, AFSCME

joined with the U.S. Conference of Mayors and the National

Public Employer Lebor Relations Association to publish, with the

financial support of the Federal Mediation and Conciliation

Service, The Labor-Management Guide to Health Care Cost

Containment. The guide offers detailed advice to labor leaders

and managers attempting to achieve health care cost containment.

While I will not summarize the entire guide here, I will

highlight the major cost containment strategies we have

identified:

Plan Redesign

Since inpatient hospital care accounts for more than one-

half of all health care expenditures, efforts directed at

encouraging the use of less expensive alternatives to inpatient

hospital services and limiting the length of necessary hospital

stays offer a real opportunity to control costs. Strategies and

techniques to achieve these goals include:
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1. Mandatory Pre-admission Testing: Not all tests related

to non-emergency hospital confinements need be completed in a

hospital on an inpatient basis. By completing tests in a

physician's office, clinic, laboratory, or outpatient department

of a hospital, the patient's hospital stay may often be reduced

by one or more days.

2. Mandatory Second Surgical opinions: Most patients ask

more questions when buying a car than they ask before facing

surgery. The U.S. Department of Health and Human Services

estimates that 2 to 4 million unnecessary operations are

preformed each year. Patients should be able to find out if the

recommended surgery is the best treatment for them without

incurring additional out of pocket cost.

3. Mandatory Outpatient Surgery: Many non-emergency

surgeries qualify for an outpatient program. Most require local

anesthesia or short exposure to general anesthesia, or do not

require overnight monitoring of the patient. They include such

procedures as taking tissue samples, removing tonsils, setting

broken bones, and removing cataracts.

4. Utilization Review Programs: Over-utilization is

primarily a problem with hospital care, where the patient is held

longer than medically necessary or where identical medical
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treatment could have been provided less expensively on an out-

patient basis. A utilization program directs the patient to less

costly out-patient benefits, such as out-patient surgery, home

health care, pre-admission testing, and out-patient diagnostic

services (including second surgical opinions), or eliminates

medically unnecessary admissions and pre-operative and non-acute

care days.

There are three times to review -- before a patient goes in

the hospital (pre-certification), while the patient is there

(concurrent), and after the patient leaves (retrospective).

Precertification generally calls for a review of planned

hospital services. All patients must receive prior certification

to enter the hospital in non-emergency situations. In the recent

AFSCME-New York State agreement precertification has been

expanded to include all surgical procedures except those

performed in the doctor's office.

Concurrent Reviev involves an analysis of each

hospitalization to determine whether the patient can be released

or needs to stay in the hospital. This review could be very

effective in limiting the number of non-necessary days a patient

stays in the hospital.
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Finally, a Retrospective Review involves a determination if

the care received by the patient was appropriate and, therefore,

reimbursable. If problems arise from this review, there will be

discussions with the hospital to correct the problem.

5. Increased Emphasis on Hose Health Care: While this

coverage is included in most health plans, it is used by few

employees. It is less expensive and often a more effective

alternative for individuals who need professional medical care

but who do not require the constant supervision and sophisticated

medical equipment of a hospital.

6. Restrictions on Friday and Saturday Admissions: Few

elective surgeries are performed on weekends. Weekend hospital

care tends to be more custodial than acute. Plans should not be

subsidizing a hospital's goal of full occupancy over the week-

end. Emergency admissions, including maternity admissions and

emergency room admissions would be exempted from the

restrictions.

7. Maternity Incentive Plan: One approach to lowering the

cost of maternity care is to reduce the number of days the mother

stays in the hospital for a normal or uncomplicated delivery.

Cash payments and free follow-up services are being offered to

mothers who return home within one day of uncomplicated delivery.
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S. Hospice Care: As an alternative to inpatient hospital

care for terminally ill patients, hospices provide medical

services to make the patient's remaining days as comfortable as

possible and counseling services for both patient and family.

Claims Control

In many cases, health care plans can save money by

reinforcing administrative and claims controls. Techniques which

might be considered include:

1. Claims Audits: In many plans, the claims administrator

reviews or audits only major hospital bills. Since overcharges

and charges for services occur as frequently in moderate size

bills as they do in larger ones, consideration should be given to

reducing the audit threshold.

2. Patient Hospital Claim Audit Incentive: Under this audit

approach the patient reviews the hospital bill and receives a

percentage of any overcharges that they are able to identify.

3. Workers' Compensation: Frequently treatments for job

related injuries and illnesses are charged to the workers medical

benefits plan instead of workers' compensation. Many employees

do not understand workers' compensation, and many employers and

plan administrators do not effectively follow up on work related

injuries or illnesses.
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4. Other Administrative Strategies: Controls on

administrative charges and the reduction of double billing

through better efforts of coordinating benefits from different

plans can also reduce costs.

Not all plans are able to or should incorporate all of these

plan redesigns and administrative changes. A careful and

thorough analysis of the particular plan, the utilization by its

participants, and ,the health care delivery system servicing the

area are necessary before an effective plan redesign effort can

be initiated.

Health Maintenance Organizations

In some areas, HMOs have achieved significant savings by

emphasizing preventive care and avoiding unnecessary

hospitalization costs.

Medical Case Management Programs

Medical case management involves third-party health

professionals, frequently registered nurses, working with

seriously ill or catastrophically injured patients, their

families and doctors to evaluate the patient's continuing medical

needs. Using this information, these medical case managers
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coordinate with the treating physicians and the insurer in the

implementation of the most medically appropriate and cost

effective treatment plan.

Wellness Programs

Ultimately, the answer to health care cost containment is

just what labor unions promote--the improved health and well-

being of workers. To work on the prevention of illness and

disease some public and private sector employers have also

developed health promotion or wellness programs. These programs

encourage healthy lifestyles and try to identify health problems

at early stages. Organizations with long-standing established

wellness programs have found that the employer also benefits with

improvements in morale, employee recruitment and retention, and

community relations. Examples of activities include:

Health Education: A health education program can teach

participants not only how to use their health plan (e.g.,

Commonwealth of Pennsylvania), but how to identify symptoms and

to select the appropriate level of care.

Early Detection Programs: Early detection programs identify

illnesses or diseases in the early stages through health

screening and health assessment programs. Health testing might

be done to detect problems with high blood pressure, glaucoma,

diabetes, or sickle cell anemia.
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Fitness Programs: Fitness programs can be offered to

employees in a variety of ways. Some employers offer fitness

memberships to health clubs, present programs and workshops on

diet, smoking cessation, and managing stress. The State of

Illinois offers partial payment under the health insurance plan

for employees who successfully complete a stop smoking plan.

As shown by experience, cost containment efforts can address

the real causes of rising health care costs and in fact have been

effective. Cost can be contained without shifting cost to

employees, without reducing benefits, and without reducing the

quality and access to health care.

AFSCME has been actively working to contain run-away health

care costs since 1979. We have led the way in plan improvements

and will continue to work with public employers to guarantee that

our members' gold cards, their health insurance cards, retain

their value.
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HEALTH PROMOTION INCENTIVES

Representative ScHEUER. You say the members don't like paying
more. Is there any way we can hook additional payments to them
as an incentive for them to make the changes in their personal be-
havior that are going to reduce health care costs? Is there any way
we can sort of extend a quid pro quo to them, if you'll take off 30
pounds, if you'll stop smoking, if you'll reduce your alcohol con-
sumption, if you'll get off drugs, if you'll adjust your diet, if you'll
exercise regularly, we're going to make thus and such concessions
because you're helping us to not only improve your own health but
also helping to reduce the health care costs burden on this compa-
ny.

How do we work with a carrot as well as the stick to induce
them to change their own behavior?

Mr. SAUNDERS. In a number of areas we've been successful in de-
veloping wellness programs. For example, in the city of Indianapo-
lis where I was involved in negotiations 2 years ago, there is an in-
centive for employees to participate in wellness programs. Employ-
ees who participate pay no health premiums, those who do not
must pay a certain amount toward coverage. Now that was not re-
ceived well by the membership, but what we attempted to do in
that area was to educate our members saying, "Look, health care
costs are escalating. If you take care of yourself, if there are alco-
hol and drug programs, if there are employee assistance programs,
things of that nature, which may keep you out of having to go to
the hospital, then you have to take advantage of that." So we have
been successful in dong that.

Representative ScHEUER. How was that received in practice?
Mr. SAUNDERS. It was a rough sell initially. I would expect that it

would be an easier sell or it would not be as difficult in those areas
where established health care cost containment programs are in
effect. It's my understanding that in Indianapolis it's an accepted
practice now. There's no discussion about it. I don't think you will
hear a member talk badly of the program, but initially when we
had to make that first change, it was a rough sell for the union.
But it's in practice now and it works.

Representative SciHuER. Well, that's very interesting. Do you
think that concept is capable of being extended, extrapolated? Is
that a possible answer? Giving a real incentive to people who go
into a wellness program and think about changing their own per-
sonal behavior and a disincentive for those who refuse to do that?

Mr. SAUNDERS. I think that's a part of the answer and I think
that can be done. But again, I'm not convinced that that's the total
answer to deal with the problem of the increasing costs.

Representative ScHEuER. There isn't any one total answer. We're
all knowledgeable enough in this room to know that there is no
simplistic single answer. It's a whole bunch of incremental things
that add up and produce real change. I'm impressed with this story
that you've just told us about the wellness programs in providing a
disincentive for a worker refusing to engage in it and providing an
incentive for those workers who do go in it.

Is there an incentive for those who do go in?
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Mr. SAUNDERS. Yes. The employer picks up the total health care
premium. If the employee decides against participation, they must
pay a certain amount toward coverage.

Representative ScHEuER. Well, that sounds like a great idea.
Mr. SAUNDERS. Now that worked in Indianapolis. I'm not saying

that it can work everywhere.
Representative SCHEUER. What is there so unique about Indian-

apolis that if it worked there it isn't susceptible of being tried else-
where?

Mr. SAUNDERS. Let me say, Mr. Chairman, that I don't know if I
would be alive today if I tried to sell that program in every area
where I negotiate contracts.

Representative SCHEUER. Why?
Mr. SAUNDERS. Because of the problems I think that people have

with changing their health care system. That's a dramatic change
for an individual who has relied on the health system in the past.

Representative ScHEUER. But you say it's working in Indianapo-
lis and they grew to accept it and perhaps even to value the benefit
to them of being engaged in a wellness program that they aren't
paying for.

Mr. SAUNDERS. I think there are a numl of ways that you can
control costs. That is one of the wr .s. Estaulishing labor-manage-
ment committees and reviewing the utilization patterns and rede-
signing programs are other ways, aaid we've been successful in im-
plementing those types of practices all over the country.

Representative ScmEUER. How do you react, Mr. Wardrop, to the
experience in Indianapolis, a requirement to participate in a well-
ness program and a disincentive if you don't?

Mr. WARDROP. We have not tried either of those two things. I
guess we look at the lifestyle thing as a win-win situation. It's
largely an education job. The challenge that we have is to get the
people who lead bad lifestyles to change. Too much of what we've
done up until now is make it easy for people who lead bad lifestyles
to do it. We find the exercise programs that we have used, that 90
percent of the people in one location use the facility that we pro-
vided, but the 90 percent of them were going to exercise anyway.
The challenge is to convince those people who lead bad lifestyles
and I'm not sure that either a penalty or a reward is right. You
have to teach those people that they are winners if they can im-
prove their health. We have a tremendous education job to do. It
was mentioned this morning. We have a tremendous education job
in this country around this issue. We start with the problem that
most of the people in this country believe that they should have
access to all the health care that they think they need and some-
body else ought to pay for it. It's engrained in us that we ought to
have all we want and somebody else ought to pay for it. We have
an education job around that and it's a significant one and it's
going to take a lot of people and it's going to take companies and
government to change that.

Representative ScHEUER. I totally agree with you and I totally
agree with your estimate of 30 to 50 percent of our health care
costs involve mismanagement of our own personal behavior in just
the areas you mentioned-alcohol, tobacco, drugs, lack of exercise,
lack of diet control-we've met the enemy and he is us. But Mr.
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Saunders seems to have come up-at least in Indianapolis, with
what he says has been an accepted program with pretty rough
going in the first few years perhaps but now it's very well accepted
that either you get into a wellness program and benefit from it or
it's going to cost you. He had some rough times in the early years
but now it's accepted.

Mr. SAuNDERS. Let me just add something else too. I think the
problem that's staring us in the face right now is this. Whenever
I'm involved in negotiations and I'm dealing with the employer and
they're telling me that your members are going to have to accept a
premium increase of 50 percent or 60 percent, we have to react to
that and we have to deal with that. That's not pie in the sky.
That's reality. And we have to be I think creative enough to deal
with those types of issues and develop measures in which the mem-
bers will not be penalized. That's what AFSCME is all about, not
penalizing the members. We represent those members.

Representative ScHEuER. But do you feel that you don't have the
mandate or you don't have the mission of requiring the members
to make a nonfinancial contribution to their own health? Do you
have the moral right to tell them, "Look, you have to get your act
together. You have to readjust your personal behavior to improve
your own health and reduce the cost of health care to society."

Mr. SAuNDERS. That's a responsibility that we must share with
the employer and other organizations. There's no question about
that. If we don't accept that responsibility, then we're going to
have some serious problems. We have serious problems right now
with the escalating costs that we're faced with.

Representative ScEiu. So you don't hesitate to at least jaw-
bone your members about improving their health behavior?

Mr. SAUNDmERS. Not at all.
Representative ScHEuER. Well, that's very encouraging. And

you've institutionalized one way of doing it-these wellness pro-
grams. I think that's very, very promising and I don't understand
why that Indianapolis experience can't be extrapolated across the
country.

Mr. SAUNDERs. Well, as I said, we are attempting to deal with it
on a number of fronts in a number of different ways and see how
successful the different types of programs that we've negotiated
will be.

Representative ScmuER. Then tell us what some of the alterna-
tives are.

COST CONTAINMENT MEASURES

Mr. SAuNDERS. Well, as I said, through labor-management com-
mittees, through looking at the redesign of the program, through
recommending that members go to another doctor for a second
opinion, a smaller usage of weekend stays in hospitals and things
of that nature, hospice care, home health care-all of those will de-
crease costs, but it's about us educating our members about what is
available to them under the current plan.

Representative ScHEuER. Well, I think all of the above would be
helpful approaches. As I said before, there's no simplistic one
single answer. All of the things that you just mentioned it seems to
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me should be very helpful and productive of achieving not only
economies in health care expenditures, but improvements in health
care outputs, which is what the ball game is all about.

Do you agree, Mr. Wardrop, that the various approaches that
Mr. Saunders just ticked off are the directions in which corpora-
tions and unions ought to be working together toward?

ASSESS APPROPRIATENESS OF PROCEDURES

Mr. WARDROP. Yes, and they are. But we still have the very sys-
temic problem and that is that something in the order of 25 or
more percent of everything the providers do is inappropriate.

Representative SCHEUER. This is the Califano message that
you're echoing?

Mr. WARDROP. Yes. We have to find out which 25 to 50 percent it
is.

Representative SCHEuER. Of course. The President of the Ameri-
can Tobacco Co. once said we spend $80 billion a year in advertis-
ing and 50 percent of it is in newspapers and magazines and 50
percent of it is in radio and television and we know that we're
wasting 50 percent of that total expenditure, but we don't know
which 50 percent. This is what you're saying.

Mr. WARDROP. Exactly.
Representative SCHEUER. Twenty-five percent of medical proce-

dures and operations are unnecessary. How do we micromanage
our health care system to identify the procedures and the surgery
that are recommended by doctors but which aren't appropriate and
from which the patient ought to be protected, as well as society
that has to pick up the bill.

Do you have any thoughts on how we make progress on micro-
managing the delivery of these procedures and these various kinds
of surgeries that do turn out to be unnecessary and sometimes
harmful?

Mr. WARDROP. Well, there are some people that have looked at it.
Mr. Eddy at Duke University has made some suggestions about
what we ought to do. Mr. John Wennberg at Harvard has made
some suggestions, as has Mr. Bob Brooks at the Rand Corp. The
feeling is that we need as a country to invest in some research be-
cause we have never looked at many of the procedures that are
done to find out what the outcomes of those procedures are.

The Hartford Foundation, another foundation that does some
things-Dick Sharp at the Hartford Foundation floated a paper in
the last year to some people-not that he intended or the Hartford
Foundation intended to sponsor all of this, but raised the question
of do we as a country need to invest in finding out what of all the
things we do out there really are appropriate, which ones are pro-
ducing any change in health status, which ones are not? Because
the physicians are the ones that tell us. This isn't coming from
business. We wouldn't have known. But they have told us that a lot
of what we do is not producing any change in health outcome. We
just don't know which ones it is.

So I think at some point we're going to have to decide to make
some investment and Bob Brook, for example, would say let's iden-
tify the 10 most costly procedures and do the research on those to
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find out which of those are producing improved health outcomes
and which ones aren't, what are the indicators that ought to be
present before you do a bypass operation?

Representative SCHEuER. Well, what you're instructing us is that
we have had 7 scheduled days of hearings and we'd better extend
this series of hearings by 1 day and have a hearing solely devoted
to the kind of research we need in order to be able to screen out of
the system unnecessary procedures and unnecessary surgery and
perhaps unnecessary drugs. We ought to really focus on that as a
major means of rationalizing the health care system and also pre-
venting negative health outcomes. Is that what you're telling us?

Mr. WARDRoP. I would urge you to do that.
Representative ScHEuER. Well, I think that suggestion of yours,

Mr. Wardrop, is a hell of a good one and we'll consider adding an-
other hearing if our schedule permits.

Do you have any suggestions, Mr. Saunders, as to areas of re-
search that would produce data that would make it easier for you
to convince your members that such an action is necessary and jus-
tifiable and make it easier for you to negotiate with management
on a particular question? In other words, have you been in bargain-
ing procedures with management and have you been in discussions
with membership where you said to yourself under your breath,
"Why the hell don't I have hard, factual information on this so I
can convince them of the rightness of my cause? I know I'm right
but I don't have the data to support my position."

Mr. SAuNDERs. I think that having data and having information
would be very useful. The data are not available, unfortunately,
right now for negotiators, as I see it. The information you were
talking about with the first panel, for example, about the cost that
different doctors apply to different services. That would be very
helpful. The experience of hospitals in local areas, that would be
helpful for the membership to steer them in areas and directions
which they may get the same quality service but for a better price.

Representative ScHEuER. Or maybe better service for the same
price.

Mr. SAuNDERs. The impact the wellness program has on decreas-
ing costs in the health care industry-all of that information I
think would supply us with ammunition in sitting down with our
members and educating them about how we can control costs. And
if we don't take these measures, don't utilize these measures, how
the costs will continue to increase.

UNION HEALTH PROMOTION EXPERIMENTS

Representative SCHEUER. Well, that's very interesting. How
many of these wellness programs that you describe as being so suc-
cessful and now apparently well accepted in Indianapolis exist in
other parts of the country so that we could use them as laborato-
ries in looking into this very question?

Mr. SAuNDERs. Well, off the top of my head I cannot think of one
which rewards individuals that are involved with getting the physi-
cals, with the wellness programs, and really penalizes those that
are not involved in those programs. Indianapolis is one which I was
directly involved with. I can provide you with more information on
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that. I'm sure that we probably have that in other areas across the
country. We have been promoting wellness programs. The interna-
tional union has been promoting these programs all over the coun-
try as a way to decrease or to get a hold on the costs. That is just
one actual experience that I'm familiar with.

[The following information was subsequently supplied for the
record:]
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ANAPPLEA DAY:
WELLNESS PROGRAMS

mericans spend about $1 biioisn every day ir eat disae and hypertension, and 93 million work-
to treat ing days are lost to back probiems. In a hypertensionAedical problems. Health plan coverage has program sponsored by one company, the hospital

historically focused on medical care, rather than stays among program participants were reduced by
preventive medicine AFSCQ E has been involved in 1096.
health care cost contaInment in many jurisdictions. WHAT THE UNION SHOUID LOOK FOR
Most activities have focused on altering how services A total health promotion program seeks to work
are delivered, while maintaining the quality of care, on certain health risks through nutrition training,
under the basic health Insurance plan. Th health smoking cessation, fitness activities, seminars on
plans may have been revised to requre second opin- stress reduction, or other programs. While a struc-
ions for surgery, pre-certification for hospital admis- tured program may be offered, the individual's suc-
sions, or preadmission testing. Some jurisdictions cess in the program depends on the individual. All
have encouraged participation in health mainte- proposed wellness programs should include the fol-
nance organizations (HMIOs), which have financial in- lowing safeguards
centives to stress maintenance of good health for the 1. Participation in any program must be volun-
partdcipants. tary.

To work on the prevention of illness and disease. 2. The results of participation in a program such
some public and private sector employers have also as health screening or health assessment must be
developed health promotion or wetiness programs. kept confidential.
These programs encourage healthy liestyies and try 3. Participation incentives must be positive
to identify health problems at early stages. While rather than negative.
some employers may feel that each indfividual worker 4. A participant cannot be penalized for having
should assume responsibility for his or her own life- participated in a program For example, an employee
style, the workplace is a good place to start Par- who fails to successfully complete a stop smoking
ticipation time can be scheduled on a regular basis program cannot later be restricted in assighments
before or after work, or during the lunch hour. Atti- because she continues to smoke.
tudes and lifestyles are to some extent molded and HEALTH EDUCATION
reinforced at the workplace with support from co- A health education program can teach partici-
workers. Employers with long established programs I pants not only how to use their health plan, but how
to keep their employees healthy have found that they to identify symptoms and select the approprltae level
also benefit fron improvement in employee morale, of care A program sponsored by Blue Cross of North-
employee retention, and community relations, as ern California attracted 7200 (about 45%) eligible
well as reduced health care costs. One study showed employen of various public and private sector em-
that 26 million working days are lost each year due to I ployers, and otfered seFhelp books and advice on

(confimaed on page 2)
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when professional medical care was needed. Partici-
pants were encouraged to find and use a personal
faminy physician. The self-help books identified com-
mon symptoms of health problems and gave advice
ranging from seeing a physician immediatefy to using
a home treatmentAlter the instruction, office and
emergency room visits were reduced by 8% to 17h-
a significant savings for the health plans.
EARLY DEiECTION PiRtOGiRAMS

Early detection programs identify illnesses or
diseases in the early stages through health screening
and health assessment programs. Health testing
might be done to detect problems with high blood
pressure, glaucoma, diabetes or sickle cell anemia
For example, AFSCMEs DC 37 has an active hyperten-
sion screening and treatment program at four differ-
ent sites in New York City. The City provides free use
of space and the union provides the medical person-
nel to perform the screening.

Another approach is to help employees and their
families learn more about their health and health
risks through a health assessment where an individu-
al's potential health risks based on age, sex race, life-
style, and family medical history are identified. The
participants complete questionnaires that are ana-
lyzed by a computer. Based on the results, each par-
ticipant is given recommendations to improve his/
her own health status and minimize potential health
risks.
FITWESS PROGRAMS

Fitness programs can be offered to employees
in a vaiiety of ways.bThe City oi Des Moines, lowa,
started a jogging program during the lunch hour and
sponsored-a Fun Run competitive meet for its em-
ployees. It also offered group memberships at the
local YMCAJYWCA. Muitnomah County, Oregon, of-
fern workshops and demonstrations on how to kick
bad habits, manage stress and diet The State of Ill-
nois now offers partial payment under the health in-
surance plan for employees who successfully com-
plete a stop smoking programn Other employers are
offering aerobic exercise programs and use of gmna-
siam taciltiles.
HOW TO GET STAR=ED

The Ukiion might propose that the employer set
aside a certain level of funding for a pilot program.
with a labor-management committee designated to
determine how the funds will be spent Some pro-
grams can be started with very few financial re-
sources. Examples of these include offering healthy
foods in the cafeteria, distribution of materials for
breast and testicular self-examination, classes on lift-
ing techniques and sponsoring a smoking cessation
class. The Oice of Disease Prevention and Health
Promotion of the Department of Health and Human
Services published a list of suggested options to con-
sider for a health promotion program. A copy of the
list is reprinted on pages 81-85 of the AFSCME Health
Care Benefits Handbook. Additional copies are avail-
able from the Research Department *

2APSCME Cafkdl. B-C.M1.9 11a-W
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Section& Iurance. A._ Group Lfe Inur-
ance. The Employer shall make available
group life insurance coverage for all fulltime
permanent employees in the amount of Eight
Thousand Dollars ($8,000.00) plus accidental
death and dismemberment coverage In the
amount of Eight Thousand Dollars ($8.000.00)
in 1987 and sall Increase the coverage to Ten
Thousand Dollars (S10,000.00) In 1988, subject
to such waiting periods and standard terms and
conditions as may be set forth In any master
insurance policy providing such coverage.

B. Hospitlzadon - Medical Insurance and
Wellness Program 1. 1987. The Employ-
er shall make available to employees covered
by this Agreement, a group hospitalization
and medical insurance plan, subject to such
waiting periods and standard terms and con-
ditions as may be set forth In the master
insurance policy. The Employer, Union and
employees must engage in mutual efforts to
control the cost of health care. Accordingly,
the Employer shall maintain a Wellness Pro-
gram for hourly paid employees covered by the
Agreement effective January 1, 1947, to help
reduce health care costs in the future and re-
ward those hourly paid employees voluntarily
participating and completing all phases of the
Wellness Program In 1987 by paying all of the
increase in premium through December 31.
1987. (See Exhibit C).

To be eligible for the Wellness Program, an
employee must (a) have been employed with
the City for six (6) months and (b) have par-
ticipated in an insurance program, health or
life, for at least six (6) months.

2. 1988. For 1988 and subsequent years,
only those hourly rated employees particpat-
ing and completing all phases of the Wellnes
Program, as determined by the provider, shall
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be eligible for the increased contributions. Ef-
fective January 1, 1988, for those hourly rated
employees participating and completing all
phases of the Wellness Program, as determined
by the provider, the Employer will increase its
contribution in a dollar amount equivalent to
seventy percent (70%) of the average pre-
miums for family health insurance premiums
of the insurance programs offered by the Em-
ployer in 1988 and employees with single cov-
erage shall only pay a minimum set forth In
Exhibit C.

3. Failure to Complete the Wellness Programs.
For those hourly rated employees who decline
to participate in the Wellness Program during
1987, or thereafter, or who fail to complete all
phases of the Weliness Program, as determined
by the provider, by December 31, 1987, the
contribution level by the Employer shall be
Fifty Dollars ($50.00) per month for single
coverage and One Hundred Dollars ($100.00)
per month for family coverage. This same
eligibility requirement for increased insurance
contribution shall continue into 1988. (See
Exhibit C).

4. Employees Hired After January 1, 1987.
Hourly rated employees who are hired after
January 1, 1987, and who desire to enroll in a
health insurance plan may do so and the
Employer shall pay the monthly contribution
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levels of Fifty Dollars ($50.00) per month for
single coverage and One Hundred Dolars
($100.00) per month for family coverage.

After such employee has been with the City
and enrolled in an insurance program for six
months and completed all phases of the Well-
ness Program, as determined by the provider,
such employee is eligible for the additional Em-
ployer contributions as set forth above.

An employee is considered enrolled for
participation in the Wellness Program when
an enrollment form Is completed, however,
after January 1, 1988, the employee will not
receive the additional contribution until after
completion of all phases of the Wellness Pro-
gram.

It is understood that as a condition of the
Employer making higher Insurance contribu-
tions, the employee must complete all phases
of the Wellness Program each year. If an em-
ployee fails to complete all phases of the Pro-
gram, the additional contribution will be ter-
minated and the contribution by the Employer
reverts to the non-wellness level. If an em-
ployee does not complete al phases and his/her
insurance premiums revert to levels paid by
individuals who are not members of the Well-
ness Program, employees are still welcome to
participate In the Program and the additional
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contribution by the Employer will be reinstated
as soon as the employee has satisfactorily com-
pleted all of the phases.

5. An advisory committee shall be created
to assist in developing the standards and in
communicating the standards to the Union.
Two (2) members from each Union Local shall
be designated to serve on the advisory com-
mnlttee.

The Director of Administration or his/her
designee shall serve as the chairperson of the
advisory committee. The recommendations of
the advisory committee shall be made jointly
to the Director of Administration, or his/her
disignee, and to the provider of the Wellness
Program.

Section 4. Public Employees Retirement
Fund. The City will continue to elect to parti-
cipate In the Public Employees! Retirement
Fund of Indiana established by Acts of 1945,
Chaper 340 and all Acts amendatory thereof
and supplemental thereto.

Contributions, allocation of contributions and
benefits will be established in accordance with
State Law governing the Public Employees! Re-
tirement Fund. Effective with the first full
pay period after execution . d this Master
Agreemen the City will begin paying the
employees' contribution to PERF. This affiects
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all full-time union eligible employees and repre-
sents an across-the-board increase of three per-
cent (3%). Pursuant to State law, City-funded
PERF contributions are refundable to the em-
ployee when a non-vested employee is ter-
minated or resigns. Such contributions made
as compensation become the property of the
employee and as such are non-refundable to
the City even If the employee in question is
non-vested.

LC. 5-10.2-1-1 states:

As used in this article, "member's con-
tributions includes contributions paid
by: (1) the employer for member of a
public employees retirement fund:..."

LC. 5-10.24-2(c) states that-

"A member's contribution and Interest
credits belong to the member and do not
belong to the state or political sub-
division."

Therefore, once the City pays into the fund
for any employee per this Agreement, that
payment becomes, by definition, a member's
contribution and must be treated as are all
other member's contributions.
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Representative SCHEUER. Well, I feel we have learned a very val-
uable lesson this morning from hearing you describe the Indianapo-
lis experience, especially your description of how rough it was in
the early days and how it came to be accepted and sort of taken for
granted, if I'm quoting you correctly.

Mr. SAUNDERS. That's right.
Representative SCHEUER. I think that's a terrific lesson for us all

and I'd like to know-and maybe you can get in touch with us-if
you can let us know where other experiments along this line have
been undertaken. I mean this gets right to the heart of Mr. War-
drop's statement in which I wholeheartedly concur, that 30 to 50
percent of our national health care costs derive from inappropriate
and harmful human behavior. We know that 350,000 die each year
of smoking who would not be dying of cancer of the lungs if they
weren't smoking and the cost of that to our country is in the neigh-
borhood of $65 billion a year and that's just one example. We know
that 125,000 people die of alcoholism every year and that maybe 11
or 12 million people are crippled and disabled in carrying on their
normal lives, both in the workplace and at home and in their fami-
lies from alcoholism, and you go on to drugs-drugs are probably
the greatest education spoiler, certainly among minority communi-
ties in the country, and are more destructive of education pros-
pects, job prospects, marital prospects, life prospects, than any
other single phenomena.

Now it's true that most of these people who are involved in drugs
in the minority community aren't in the work force, and the fact
that they are involved in drugs is probably one very significant
reason why they aren't involved in the work force, but I think this
has been a very valuable panel to have zeroed in on behavior as a
key element in our health care costs, irresponsible human behav-
ior, as far as health is concerned, and ways that we can institution-
alize changes in behavior. And you have outlined, Mr. Saunders, a
very, very useful experience out there in Indianapolis.

Mr. SAUNDERS. Well, let me just say that it was a very useful ex-
perience in Indianapolis and I think it served its purpose in Indian-
apolis and it could probably serve its purpose in other areas. I
think that I would be less than truthful with you to say that that
program could sell in every area where we conduct negotiations be-
cause it would be very difficult, especially in a large area-for ex-
ample, in New York State-I would say that if we attempted to in-
corporate a program such as that, it would be very difficult to sell
to the membership without preparing them properly first.

Representative SCHEUER. But that's your job. That's what you're
paid for.

Mr. SAUNDERS. Sure.
Representative SCHEUER. That's the function of an enlightened

union membership and an enlightened union leadership that you
are part of. I don't take any risk in saying that and I think your
union is fully capable of meeting that need and I happen to know
the leaders of your union in New York State and they are terrific
and I don't see what would be the problem in having AFSCME un-
dertake selling to their members in New York State the require-
ment of a wellness program.

89-804 0 - 89 - 10
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Mr. SAUNDERS. Well, we have no hesitancy about talking about
the need to incorporate wellness programs, the need for members
to be concerned about that. Obviously, the final vote does not come
from us; it comes from the members. Again, I think it depends
upon education, but we have a rely upon how the employee feels
about their health insurance coverage and their health care needs.
Their concerns must be represented by the union in negotiations.

NEED CONSENSUS IN ENCOURAGING HEALTH PROMOTION

Representative SCHEUER. I understand that. There is a triad of
responsibility here. There's unions and there's corporations and
there's government, and you have a jawboning responsibility on
selling these wellness programs to your union membership. Do you
think it would help you in selling it to the membership if corpora-
tions just as a matter of public policy said, "We are not going to
continue to pay for uncontrolled health care costs if people aren't
willing to at least think about and listen to other people tell them
about their own health outcomes and how their own personal be-
havior impinges demonstrably and provably and verifiably on their
own health outcomes. And we're just going to require them to
think about their own health outcomes and think about altering
behavior." Now supposing corporations, as a systematic matter,
said, "This is it. We are not going to continue insuring health and
picking up the tab for health if people aren't willing to think about
doing their share, which is engaging in more responsible behavior
affecting their health."

Now supposing corporations took that point of view and maybe
there was a government incentive-and I can't tell you what right
now-an incentive that we would establish, both to help the corpo-
rations and perhaps even more to help the unions convince their
own membership that this is something that they simply cannot
avoid doing.

Mr. SAUNDERS. Well, let me honestly say that I think that you
would be walking on very, very thin ice.

Representative SCHEUER. But that's what I'm paid to do, too.
Mr. SAUNDERS. Yes, but I think that the relationship is strained

enough between the employer and the employee. The employer
making a unilateral change in health benefits, regardless of wheth-
er it is considered to be beneficial is a bad move. It could complete-
ly destroy the bargaining relationship. I think there are probably
better ways in which we can make changes and that's through edu-
cation, through union and management working together, but not
having the employer come down on the employee and say, "This is
what we're going to do for your best interest," because that's just
not going to work.

Representative SCHEUER. Do you think that has to come out of
consensus building?

Mr. SAUNDERS. Sure.
Representative SCHEUER. Well, you're probably right. Is there

anything that government can do, the Federal Government, the
State government, to encourage this process of consensus building
to encourage individual union members to say; "Well, I didn't like
this idea but I thought about it and why the heck shouldn't I join
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this wellness class? Why shouldn't I ask my wife to come along?
She's 40 pounds overweight and she's feeding me all this great food
at night and I'm 50 pounds overweight. Maybe the two of us should
attend that wellness class."

Mr. SAUNDERS. I think there's a role for government and there's
a role for the unions in getting that message across. I think that
government can do a number of things in putting physical facilities
within offices which may entail a cost immediately but in the long
run it may be cheaper because the employee will utilize those fa-
cilities and the health care premiums may go down. I don't have
any proof that would happen.

Representative SCHEUER. I dare to suggest that many large cor-
porations around the country are already doing that for their exec-
utive talent pool. Probably there's been less availability of those fa-
cilities for their blue collar or even white collar staff, but they've
bitten the bullet that these preventive health care programs make
sense for their executives. They're all over the place, are they not,
Mr. Wardrop?

Mr. WARDROP. That's true. In fact, Honeywell, as a company, has
budgeted 2 percent of their total health care-their sick care bill
for preventive activities. They simply said we're going to spend
that much money. So they have a dedication around this.

Representative SCHEUER. Of 2 percent of their sickness care bill
for wellness?

Mr. WARDROP. Right.
Representative SCHEUER. Terrific. Well, do either of you have

anything further to add? I've kept you over 3 hours.
Mr. WARDROP. Could I just suggest perhaps to help you and your

staff along, there is a speech that was made by Dr. Henry Sim-
mons. He is president of the National Leadership Commission on
Health Care. That may be of help to you in terms of this quality
assessment issue. If I could just submit it to you for your review.

Representative SCHEUER. By all means.
Mr. WARDROP. I have a copy of it.
Representative SCHEUER. How many pages is it?
Mr. WARDROP. The full speech is 16 pages, but there are only

about 4 or 5 pages that are pertinent to this.
Representative SCHEUER. All right. We will accept those 16 pages

and place them in the official record of this hearing.
[The speech follows:]
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On behalf of the National Leadership Commission on Health Care, I appreciate the op-

portunity to meet with you today to discuss an issue important to every American -- the

state of our health care system. As the nation's largest single payer and as enlightened

employers, you in American industry have a critical interest in how this vital system op-

erates and how your $140 billion share of a S500 billion health care bill is spent.

Health care costs have become your largest uncontrolled cost of doing business. Given

your massive expenditure, you have a right to expect guality care which is efficiently

rendered. The questions you deserve answers to are: Is the care you pay for of high

quality, appropriate to the need, and efficiently rendered? Is the yield in health improve-

ment of your beneficiaries commensurate with your large and rapidly growing invest-

ment?

For the past year, our Commission has been examining these questions on behalf of all

Americans. I have been asked to share with you what we have learned.

First, we have found that, in many respects, the health care system has done and is doing

a remarkable job. Access has been improved for many and there have been important ad-

vances in medical science. These have brought measurable improvements in the length

and quality of life. Medicine has much to offer those in need, but with those advances

have come problems. We have identified three that we consider major and overriding.

They are interrelated; they are systemic; they are growing worse. Without systemic solu-

tions it is unlikelv we will solve them.

The first problem is the rapid and massive escalation of costs. Despite fifteen years of

vigorous cost containment efforts by government and the private sector, health costs have
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quadrupled and now consume 11% of the GNP, or $500 billion. With present trends these

costs will triple in just 12 years to 15% of GNP or $1.5 trillion. At that point, the average

American's yearly share of the total health care bill will be almost $6,000, and industry's

costs will have doubled or tripled. The Medicare program faces the largest increase in

physician premiums in its history. The Medicare trust fund faces bankruptcy in the

1990's, and Medicaid (designed to be the nation's health care safety net) now covers less

than one-half of those in need. Thus, the three major pillars of current health care

financing -- American industry, Medicare, and Medicaid -- are all in deep trouble, and

there is no end in sight.

The second problem is diminishing access for millions. The cruel paradox is that as

health care expenditures are rising, more and more people are being excluded or under-

served. Although some big city hospitals are full, on any one day over 40% of the na-

tion's total hospital beds are empty. Despite an excess of physicians and hospital beds,

and while operating the most expensive health care system in the world, many today face

limited access to health care. We have the least equity of access of any major industrial

nation. Thirty-seven million Americans lack any health insurance, at least at some point

during the year, and about thirty million others have seriously inadequate coverage.

Therefore, one in four Americans is either uninsured or underinsured. About eleven mil-

lion of those uncovered are children. Such inequity constitutes a ticking social time

bomb.

The third problem area, and the one you may know least about, relates to serious prob-

lems in the quality and appropriateness of much of the medical care being rendered. The

uncertainty which pervades current clinical practice is far greater than most people real-

ize, and it does not have to be.
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Although each of these problems is critical, possibly the most central, and the one most in

need of attention, is in the quality and appropriateness of medical care. Problems in the

area of quality and appropriateness impact heavily on costs. Until we come to agreement

on the definition of quality and appropriate medical care, it will be difficult to know

what is worth providing access to and what is worth paying for. In light of this, you

have asked me to concentrate on the issues of quality and appropriateness.

Assuring quality and appropriateness requires answers to some central questions. They

are as follows: what are the medical practice standards guiding the care which your em-

ployees receive and for which you pay? How are these standards being set? Are they

based on solid science? Are they adhered to and, if not, why not? Are there adequate

systems in place which continually monitor adherence and, when necessary, cause timely

corrective action? How effectively are the medical resources for which you pay being

utilized and how is such use affecting the health of your employees and their families?

In a paper developed for the Commission, Dr. David Eddy of Duke University points out

that quality care depends on making rational decisions about medical practices. This in-

volves three main steps. First, there must be good information on what the practice does

and how it affects patient outcomes. Second, this information must be processed into

recommendations about the appropriate use of the practice. And, third; the recommenda-

tions must be applied to serve the individual needs of the patient, or in your case your

employees.

Problems have been identified in each of these three steps. I'll go through just a few.

First, there are serious flaws in much of our scientific literature. Much of it is of poor
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quality. One study suggested that approximately half the articles published in medical

journals that use statistical methods use them incorrectly. Dr. Alvin Feinstein, Professor

of Medicine at Yale, in his book, Clinical Judgments, states the following: 'Doctors are

still uncertain about the best means of treatment for even routine medical problems.

...The exact effects of many therapeutic procedures are dubious and shrouded in dissen-

sion, often documented by either the unquantified data of experience or by grandiose

statistics whose mathematical formulations are so clinically naive that any significance is

purely numerical rather than biologic.' The National Academy of Sciences, which recent-

ly examined this issue, concluded that much of the medical literature is inadequate to al-

low us to judge the effectiveness of much of our widely used technology.

The problem relating to the quality of evidence and recommendations based upon it is

that for many widely used practices -- in fact, for many of the most commonly used prac-

tices which your employees receive and for which you pay -- we simply do not have the

evidence needed to determine what the outcomes of the medical practice are or to

determine what the appropriate recommendations for its use should be.

Even when we have sound evidence, it can only be useful if it is properly converted into

actions which actually improve health. A very important means to accomplish this is the

development of recommendations for appropriate practices. Given the important role of

practice recommendations, it is instructive to examine their rationale. How are they set?

Dr. Eddy uses glaucoma as an example. Glaucoma affects approximately 1.5 million

people in the United States. It is one of the major causes of visual loss and blindness.

For decades it has been the universal practice to treat glaucoma patients first with drugs;

then, if the drugs fail, to treat with laser therapy or surgery.
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When deciding on treatment, it is important to know how such treatment is expected to

reduce chances that the patient with glaucoma will suffer visual loss or go blind. A

search of the literature reveals dozens of trials, many controlled and randomized (which

are scientifically the most valid), that compare medical treatments. They show that no

one treatment is better than any other in stopping progression of disease. The main dif-

ference is in their side effects, which may be severe.

This raises the question of how applying these treatments compares with doing nothing at

all? There are only four trials that could be considered in any way controlled. None

were randomized, all involved few subjects, and three of the four indicated that treated

patients are more likely to have their disease progress compared to those who receive no

treatment at all.

In addition to these studies, there are a large number of uncontrolled studies. All these

studies show is that in a large proportion of patients, the disease progresses despite treat-

ment. For these studies, there is no comparison to untreated patients to indicate whether

the patients would have fared better or worse without any treatment at all.

To summarize, for this common condition there is virtually no usable evidence about the

effectiveness of medical treatment. Yet practice recommendations in the medical litera-

ture, developed by experts in some of our best academic health centers, are recommending

that millions of Americans be screened and possibly treated for a disease for which we do

not know answers to even the most basic questions. Unfortunately, many similar exam-

ples exist.
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Then there is the problem of observer variation which has been reported in virtually

every aspect of the diagnostic process, from taking a history to doing a physical exam,

from reading a lab test to performing a pathologic diagnosis. In general, the errors range

from 10 to 50%. In other words, the percentage of times doctors looking at the same thing

will disagree with each other or even themselves ranges from 10 to 50%. Yet much of the

time this known phenomenon is not adequately controlled in studies or taken into account

in actual medical practice.

What do we know about our technology? Here we define technology as all the procedures,

tools, and instruments we doctors use to prevent, diagnose, and treat disease. The Nation-

al Academy of Sciences recently spent two years studying the adequacy of technology as-

sessment in this country. What they found is troubling.

They reported that many technologies, old and new alike, have never been adequately

evaluated for either safety or effectiveness prior to their widespread dissemination. Al-

most no technology has been evaluated under average conditions of use -- which, after all,

is how it is usually used. Little research has been done on outcomes of care, (i.e., yes the

technology works, but does it make a difference in the end result?).

In 1970 the drug Diethylstilbestrol (D.E.S.) was shown to be ineffective for threatened

abortion. It remained in widespread use for years thereafter, and in some instances

resulted in vaginal cancer in young women exposed in utero (in their mothers). In early

1970, studies demonstrated that in the absence of neurologic signs, the use of skull x-rays

in trauma is unnecessary. Despite this evidence, last year we did 2.5 million skull films

unnecessarily, and you paid for many of them.
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Carotid endarterectomy. one of the more commonly performed major surgical procedures

in this country, serves as another example of a widely used but inadequately evaluated

technology. An editorial in the New England Journal of Medicine recently concluded,

'What is painfully clear for endarterectomy is that we do not know which patients, with

what lesions, detected by which tests, should be treated and with what therapies.' Despite

that, we have seen a six-fold increase in the use of the procedure. Last year over 100

thousand endarterectomies were performed and we are just beginning the randomized con-

trolled trials which, in three to five years, will tell us what, if any, utility they have, and

on whom, if any, they are useful.

Dr. Arnold Relman, the editor of the Journal (and a member of our' Advisory Group) com-

ments as follows:

'A major problem is the rampant proliferation of inadequately evaluated

new technology and a general ignorance of the relative costs and benefits

of many of the tests and procedures now being employed in the practice of

medicine. The sad fact is that much of the technology employed in prac-

tice has never been adequately evaluated. As a result, we physicians are

woefully ignorant about much of what we do and are influenced at least

as much by custom, opinion, advertising, personal clinical experience and

economic self interest as by hard objective published data."

It is reasonable to ask, what is going on? What is there about our system that takes so

long to pose the appropriate questions and to monitor what is going on?
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Because of these basic system flaws, many current practice standards lack adequate

scientific evidence to back them. Some lack evidence at all. In many instances we lack

the data necessary to justify the norms of clinical practice. Gaps in our knowledge add to

uncertainty, and too much uncertainty leads to major variations in clinical practice. Dr.

John Wennberg of Dartmouth, a pioneer in recognizing these variations, notes the follow-

ing:

"Most people view the medical care they receive as a necessity provided by

doctors who adhere to scientific norms, based on previously-tested and

proven therapies. What we have instead is major gaps in our knowledge

which contribute to highly variable use rates for most medical, therapeutic

and diagnostic tests...with major cost differences but no discernible dif-

ferences in outcomes.'

I would like to share with you several examples cited by Drs. Eddy and Wennberg. One is

a classic study demonstrating variation and disagreement among physicians on the need

for tonsillectomy. This study was published in 1934. In that study, 1,000 eleven-year-olds

in New York City public schools were surveyed; 611 previously had had their tonsils

removed. The remaining 389 children were examined by a group of physicians and 174

were recommended for surgery. The remaining 215 children were then examined by a

second group of physicians and 99 were recommended for surgery. The remaining 116

were evaluated by a third group of physicians; 51 were recommended for surgery. The

remaining 65 out of 1,000 children were not evaluated further because there were not

enough physicians left.
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More than 50 years later, Il-fold differences have been observed in the rates of tonsillec-

tomies in small areas in Vermont, often between adjacent counties or between hospitals in

the same city. Furthermore, after feedback of this information to pediatricians, the rate

of tonsillectomies in the area with the highest rate dropped dramatically, showing that

better information can make an important difference and will cause physicians to do the

correct thing.

Unfortunately, there are many other current examples of similar patterns and problems.

Regardless of what is examined -- ordering diagnostic tests, recommending surgery, use of

intensive care units, admitting patients to the hospital -- the results are always the same.

Substantial variations are found: two to ten-fold variations that cannot be explained by

differences in disease or in the patients. Thus, people are asking, how scientific is our

practice? How can we account and allow for these kinds of practice variations?

Despite the shortcomings which have been noted, none of us should lose sight of the fact

that this nation leads in the science of technology assessment. We know how to examine

technology effectively and have done some excellent assessments. Many of the corpora-

tions represented here today deserve major credit for these. Unfortunately, even when

technology is evaluated properly, we find growing evidence that otherwise useful tech-

nologies are often used inappropriately or not used when they should be. Cancer under-

and-overtreatment is a recently publicized example; there are many others. One in 500

Americans has a permanent heart pacemaker. Over 120,000 new pacemakers are im-

planted annually at a cost of $2 billion. A recent study concluded only 44% were

definitely indicated and 20% were not indicated; the rest were equivocal. This has been
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editorially described as 'pacemaker mania." Twenty to twenty-five percent of coronary

angiography is used inappropriately. Blue Cross and the American College of Physicians

recently concluded that 20-60% of the 530 billion spent annually for routine laboratory

testing is unnecessary.

The American College of Obstetrics and Gynecology feels that as many as half of all

cesarean sections are unnecessary. Yet the frequency of the procedure, already over 25%

of all pregnancies, is rising, and our fetal mortality rates are no better than other nations

with far lower cesarean rates. In fact, the U.S. ranks 17th in infant mortality. Remem-

ber, the chance of dying during a cesarean is 2 to 4 times greater than during a vaginal

delivery, and complication rates are higher.

It has been estimated that one-fourth to one-third of the 200,000 coronary artery bypass

operations done annually are unnecessary. We do many more such operations on a per

capita basis than any other nation, and this with little evidence that our-results are supe-

rior to theirs. There are many other examples. We are talking about huge amounts of

waste. The editor of the New England Journal of Medicine has estimated to the Commis-

sion that 20-30% of all things done by well-meaning physicians in good hospitals is useless.

Other estimates are even higher. An article in the Journal of the American Medical Associ-

ation by Dr. Marcia Angell, the deputy editor of the New England Journal of Medicine, ad-

dressed this question: Is more medical care better? She concludes that "Far from being

beneficial, much of the medical care in this country is unnecessary, is of no demonstrated

value to those who receive it, and some of it is harmful."

Errors in medical practice, while often unavoidable, are much more common than is

generally realized. Despite the use of our most sophisticated technologies we often miss
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important diagnoses. You have seen the recent reports of very high (40-50%) error rates

in reading of pap smears for cancer and cholesterol testing. There are many other exam-

ples. A study done in one of the world's most advanced hospitals pointed out that we

doctors wrongly diagnosed disease in one-fourth of patients who died in the hospital.

About 10% of autopsies uncover a major problem which, if known before death, might

have led to a change in therapy and prolonged survival. At the same time, we are seeing

the most precipitous drop in our autopsy rate in history. Our autopsy rate has fallen to

only 15% of all deaths. This means that our final quality control procedure is falling into

disuse.

Unfortunately, waste is not the only problem. Misuse of technology is also associated

with substantial harm. latrogenic disease (i.e., disease caused by care rendered) is a

serious problem. For example, carotid endarterectomy is done on 50,000 patients without

symptoms each year at a cost of about 1/4 billion dollars. Yet, this procedure is of no

known benefit in asymptomatic patients, and it is thought to carry an operative risk of

death or stroke of 7 - 10%. That exceeds by several fold the death or stroke rate associa-

ted with the untreated disease.

Infection rates in hospitalized patients are in the range of 5-6%. In 1985, the Center for

Disease Control (CDC) attributed $2.5 billion in medical costs and 20.000 deaths to infec-

tions occurring in hospitals which were not present on admission. The CDC feels this rate

will increase substantially as we increase ambulatory care. Again, much of this is un-

avoidable, but CDC estimates that one-third to one-half of these deaths are preventable by

presently available surveillance and quality control systems. Unfortunately, many of our

institutions have not installed such systems.
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Human error is inevitable in a process as complex as health care and in which physicians

must deal with many complex diseases. It is therefore mandatory to have in place ade-

quate quality control and assurance systems. Unfortunately, health care has remained

largely insulated from modern methods of quality control. Inspection remains the main

form of quality assurance, and there is little evidence of appreciation of the importance

of designing quality into the front end of our services.

The sad fact is that in regard to inpatient care, our quality control systems are at best

rudimentary. They are even less developed in the office setting, where more and more

care is being delivered. Most errors and quality problems in health care are due to faulty

systems design or inadequate information and not to wilfull neglect. Yet, out of a 3500

billion annual health care expenditure, we have invested virtually nothing in the tools for

designing quality into our services. We have invested pitifully inadequate amounts into

determining whether much of what we are doing is done well, or worth doing in the first

place, or in developing standards for care which can be monitored.

Our hysterectomy rate is six times that of Sweden, a nation with the best health indices in

the world, and twice that of Canada, with no evidence of better health outcome of our

population. Such statistics cry out for explanation, yet it has been about 40 years since a

substantial study was done on this issue. The question is why? Why have we not allo-

cated dollars to these and many similar vital questions?.

It is difficult to conceive of a more short-sighted investment strategy. No successful cor-

poration could function for even a short time with such inadequate investment in re-

search, standard setting, and quality control.
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In summary, what we find is a system under great stress with serious cost, access and

quality problems which are inextricably intertwined. Our problem is not due to a few

bad apples; our problems are large and systemic. How did we get to this troublesome

state? Who is to blame? First, we must recognize there is no one culprit, and we certainly

cannot place all the blame on the health care system. We all share blame: government, in-

dustry, unions, insurerers, consumers, and providers of care. Through well meaning but

often short-sighted actions and often in attempts to shift the problem elsewhere, we have

all helped create a system (or non-system) with which no one is very happy. Unfortunate-

ly we have too often rewarded the system to do the wrong thing and never laid out before

hand what we wanted it to accomplish in the first place. Exagerrated public expectation

of what medical care can accomplish is also a problem.

At this point, finger pointing and diatribes are neither useful nor in the public interest.

We, all of us have a problem. It is time we all get on with the solution.

Fortunately, there is reason for optimism, for despite its problems, there is much that is

good in the health care system and on which we can build. We do have some excellent

technologies. We have learned a great deal in the last 25 years; we have much better ideas

of what needs to be done, what pitfalls to avoid, and where we are likely to succeed. We

have much better tools with which to work. We believe the medical profession is ready to

step forward to help us use these tools to assure that quality is defined and delivered. It

has never been more difficult to practice medicine. We must provide the medical profes-

sion the support necessary to do a very tough job. We must provide relief from the mal-

practice problem. We know we have underinvested in preventive services. We know bet-

ter clinical research and quality control can favorably affect our costs. We know we need

better informed consumers and buyers, and better integrated systems of care by which to
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meet their needs. And we know how to begin to do these things. We can also learn from

other nations who are providing their citizens universal access to a broad range of health

care services at far lower cost than ours.

There are major opportunities to improve both our system and the results obtained. We

know we can and must do better. The task now is to come together and put our knowl-

edge to use. Our problems are soluble, although the solutions will not be pain free. We

first have to recognize the systemic nature of our problems and acknowledge that apply-

ing band-aids, or short-term and piecemeal solutions will not only fail but even aggravate

our problems for the long-term.

The following slide illustrates the end result of 15 years of piecemeal at-

tempts of each of the major parties to each solve its share of the cost prob-

lem. No nation in the world, including ours, can any longer afford such a

strategy. Furthermore, even if we could, the return in health benefit

would not be commensurate with the investment.

Our present strategies have not worked. Competition alone will not solve our problems.

We need a new investment strategy. We must develop a common vision of the future, and

a long-term systemic strategy and plan on how to get there.

You in industry have already begun some of the steps necessary, and there is much more

you can and I'm sure will do. You can take steps to control your costs. But you must

recognize that cost and quality are inextricably intertwined. Therefore, you will have to

focus much more of your attention on quality and move, as you are, from being a payer

to being a prudent purchaser of health services. As in every other aspect of your business
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you will find that over the long-term, quality is the best buy. Each of the major parties,

including industry, can solve a piece of the problem, or try to shift the problem and cost

to someone else, but it is increasingly clear that no single group -- industry, unions, pro-

viders, insurers, or even government -- can do it alone. Ultimately there are distinct

limits in what any corporation can accomplish alone in cost control through the benefit

package. Such a strategy will not solve the long-term care problem, it will not build a

long-term care system, or an adequate science base, or necessary quality assurance systems.

It will not cure the problems of the uninsured or an aging population or deal with the

burden of a retiree population which will soon be spending more years in retirement than

in employment.

Solutions to these interrelated problems will require a broader, integrated and long-term

strategy, and no matter what strategies are ultimately decided on, business somehow will

be called on to pay a major portion of the bill. It is therefore incumbent on you to be-

come deeply involved in developing solutions. This will require your leadership, working

with other important parties at interest, and ultimately industry's involvement in a new

public-private sector partnership.

That process has already begun through the establishment of the National Leadership

Commission on Health Care. This effort was born with strong corporate support includ-

ing IBM, AT&T, W.R. Grace, General Motors, General Electric, Upjohn, USX, the AFL-

CIO, private foundations, and subsequently many others.

This Commission represents a first and is notable for several reasons. First, it represents

an example of private sector leadership stepping forward at a critical juncture and on a

vital public issue to act in the public interest. Second, it includes distinguished individu-
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als from all the groups necessary to effect change -- providers (physicians, nurses, and

hospitals), insurers, corporations, labor unions, consumers, and public policy leaders.

Third, it recognizes the problems are systemic and will need systemic solutions. We are

not interested in assigning blame, we are interested in solutions. Fourth, the Commission

is bipartisan in nature, including former policy makers who served both at the national

and state levels. Former Presidents Carter, Ford, and Nixon are Honorary Co-chairmen.

Former Iowa Governor Bob Ray and Congressman Paul Rogers are Co-chairmen. The

Commission and its Advisory Group is composed of individuals with the leadership,

knowledge, and interest necessary to carry its recommendations forward to implementa-

tion. No group such as ours has come together for the last thirty-five years for a broad

inquiry into the health care system and development of proposals for needed change.

We intend to create no less than a national debate on these issues and proceed from there

to development of a shared vision for our health care system and a systemic strategy (in-

volving government and the private sector) that can take us there. We plan to have our

recommendations ready by year-end in time to serve the needs of a new Administration, a

new Congress, and leaders in the private sector.

Recognizing the Business Roundtables rest in public issues that have impact on the

economic and social well-being of the nation, we have a clear convergence of interest on

this important subject. We appreciate your interest, we welcome your support, and we

urge you to step forward and help us provide the leadership necessary to serve the public

interest. We are confident this effort can make a difference. With your help our con-

fidence is even greater.
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Representative SCHEUER. Well, you have been two extremely
useful and productive witnesses and I'm very grateful to you both.
I apologize for the late hour. You've been very patient and very
kind and I express my appreciation to you and we may very well
be back to you. This has been a most useful panel. I thank you.

The hearing is adjourned.
[Whereupon, at 12:35 p.m., the subcommittee adjourned, subject

to the call of the Chair.]
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OPENING STATEMENT OF REPRESENTATIVE SCHEUER,
CHAIRMAN

Representative SCHEUER. Good morning. The Subcommittee on
Education and Health of the Joint Economic Committee will come
to order. Today we will continue with the 8th day of hearings in
the series we are having on "The Future of Health Care in Amer-
ica."

Today we will consider two very complex and emotionally laden
problems, the ethical and moral problems associated with various
aspects of health care delivery and the whole tension-ridden area
of medical malpractice.

It is frequently said that fools will rush in where angels fear to
tread, and perhaps that may explain why this hearing is almost
the first, if not the first, congressional hearing-one of the very few
hearings where Congress has taken on the extremely sensitive mis-
sion of investigating these two areas. We are truly walking on eggs.

At this point in time before proceeding further, I want to thank,
Dr. Joanne Lynn, sitting in the front row here, who is acting direc-
tor of the Division of Geriatric Medicine at George Washington
University, for having guided us through these treacherous shoals
and being of indispensable assistance to us in structuring today's
hearings. We are very grateful to you, Dr. Lynn.

We will be hearing from Dr. Lynn in the first panel, but I
wanted to-not share the blame-but give credit to her for having
helped craft or organize what I hope will be a very instructive
hearing. And if we fall short of our potential, it is our fault and
our blame and not hers.

In this morning's session, witnesses will address ethical and
moral questions which Congress and society as a whole find very
difficult to ask, let alone to answer. Some of these questions in-
clude:

(303)
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What rights do patients have in determining the course of their
treatment?

What role should family members and physicians play when pa-
tients cannot make treatment decisions for themselves?

How and when and under what circumstances do we play triage,
the game of deciding who shall live and who should die, especially
when one looks at the field of organ transplants and the very large
number of potential donees and very small number of donors?

Do we continue to provide very expensive high-technology serv-
ices to prolong the lives of a very few, at a time in their lives for
many of them when the quality of life which you are extending is
very questionable, and tragically at a seemingly low level of satis-
faction, while we allow millions of Americans, especially in their
younger years to go without access to the most basic health care
services which could add very significantly to the quality of their
lives?

These are just a few of the extraordinarily difficult, complicated,
agonizingly sensitive questions which society really should face up
to. We don't expect to reach a consensus on them by any means.
What we do hope to accomplish is to stimulate a reasoned and
scholarly debate on these issues, because they have a very signifi-
cant impact on the access to and the quality and cost of health care
for every American.

We also need to ask some fundamental questions about the objec-
tives of our health care system-a system which cannot keep ex-
pending an ever-increasing percentage of our gross national prod-
uct on health. There are competing goals which society holds forth,
which are equally important as health.

Daniel Callahan, in his book "Setting Limits," argues that our
goal should be a better life, not necessarily a longer life. A leading
medical ethicist and perhaps one of the great medical ethicists in
our Nation at this time and director of the Hastings Society, Calla-
han points out the contradictions in our health care system.
Through medicare, we pay for very expensive care for a heart
attack in an intensive care unit, but will not, unless you are impov-
erished, fund long-term care that may be necessary as a conse-
quence of that heart attack.

And questions should be raised about the priorities in a health
system that spends, for a medicare patient in the last year of life,
six times the average annual expenditures for all medicare pa-
tients. Yet that same health care system is not able to provide
emergency room treatment to patients, many of them children,
who do not have adequate personal financial resources.

To address this anomaly, at least in part, the Department of
Health and Human Services only last week proposed regulations
which would require hospitals to examine and treat patients in
their emergency rooms irrespective of their ability to pay.

It should be emphasized that many of these ethical questions
that need to be aired are not economic questions, are not about
competition for scarce health care dollars. Discussing the rights of
terminally ill patients to decide the type of care they will receive is
an ethical and moral and not an economic question. As Alexander
Capron, the former Executive Director of a Presidential Commis-
sion on Medical Ethics has observed, we should recognize that pro-
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viding comfort and compassion for terminally ill patients may be
as important or more important than trying to extend the lives of
those patients.

This afternoon's session will deal with the problems of medical
malpractice. I am sure that everybody in this room is aware of the
so-called "malpractice crisis" that has been with us in varying de-
grees for a decade or more.

This high cost of malpractice insurance and the threat of law-
suits are causing obstetricians to stop delivering babies and many
other physicians are opting for early retirement.

While it is difficult to produce reliable estimates of the cost and
the effects of medical malpractice, we will hear important testimo-
ny on this subject this afternoon, with some statistics giving an in-
dication of the magnitude of the problem. We will have more to say
about malpractice this afternoon.

We will begin this morning's hearing on the ethical and moral
questions that keep cropping up in many parts of the health care
system by hearing from Mr. Morris Abram, who served as Chair-
man of the President's Commission for the Study of Ethical Prob-
lems in Medicine and Biomedical and Behavioral Research. This
was the Commission for which Mr. Capron, whom I just quoted,
served as Executive Director. Isn't that right, Morris?

Mr. ABRAM. Yes.
Representative SCHEUER. Mr. Abram is currently with the law

firm of Paul, Weiss, Rifkind, Wharton & Garrison in New York. He
served as Chairman of the Presidential Commission, as I said, from
1979 to 1983, and he's had such an awesome record of public serv-
ice over the past generation, in which I have had the pleasure and
honor of calling him friend, that it would probably take up the rest
of this morning's session to cite his enormous contribution to the
public good and public welfare in a wide variety of civic concerns.

Morris, I don't know what kind of ethical and moral questions
my first suggestion is going to raise, but I think we ought to clone
you and have an infinity of Morris Abrams around to fill the need
for an enlightened citizen leadership: to man important positions
in government and out of government, and to make the enormous
changes in our society so that it will be a fair and just society.
However, until we arrive at this cloning process and solve all the
medical and ethical problems that would entail, we are going to
have to get along somehow or other with just one Morris B. Abram.

So with that in mind, let me ask you to take such time as you
may need, hopefully to chat with us informally, as if you were in
our living room. The full text of your prepared statement will be
printed in the record, and let me just say personally how delighted
and honored we are to have you with us this morning.

STATEMENT OF MORRIS B. ABRAM, ATTORNEY, PAUL, WEISS,
RIFKIND, WHARTON & GARRISON, AND MEMBER, NATIONAL
LEADERSHIP COMMISSION ON HEALTH CARE

CONFRONTING ETHICAL ISSUES IN THE MEDICAL PROFESSION

Mr. ABRAM. Thank you, Mr. Chairman, it is a great pleasure for
me to be here, not only because of the work of this committee
which will, I hope, chart a path for medicine into the 21st century,
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it is an important contribution to public life. But you, as chairman,
have demonstrated those qualities and your length of service has
given you that experience, I think, to separate the wheat from the
chaff, and I think, come up with some solution that might be prac-
tical and also very beneficial to a system which, must vaunted, and
rightly so, has some very grave imperfections.

I am also glad that today you will be hearing from Joanne Lynn,
who is perhaps one of the really great experts in the field in which
I am sure she will testify and who served on the President's Com-
mission, invaluable particularly in that section of our report that
deals with the decisions to forego medical treatment. And also,
there is another former associate of mine, Susan Wolf, who is one
of the experts in the Hastings Center, a premier institution dealing
with the critical problems of medicine. I am sure you will have an
extremely interesting and informative session today.

Now I am going to speak from my experience as the Chairman of
the President's Commission, which published 13 volumes, these are
three of them, and at the beginning of its work, it was composed
entirely of members of the Carter administration, appointed by
President Carter. When it ended its massive works, it was com-
posed of three members of the Carter appointment and eight from
this administration, which is currently in office. And I am glad to
say that when we concluded our work, we could say that all 13 vol-
umes in some of the most tendentious fields have been adopted in
toto without any dissent, with the exception of one technical dis-
sent in one volume.

Representative SCHEUER. That is a remarkable achievement.
Mr. ABRAM. It is an achievement, I think to the American spirit,

that when people of diverse political and social viewpoints are pre-
sented with the facts, they come up with-under proper staff guid-
ance, I would say, because Alex Capron was superb-with the right
result.

I also want to speak as a member of the National Leadership
Commission on Health Care, which is a bipartisan voluntary group
which is now in its second year and will conclude its work this
year. We had a 2 year limitation on our mandate.

The importance of this body is illustrated by the fact, I think,
that three former Presidents of the United States have accepted
positions as honorary chairs of this commission. This commission
will report on cost, quality and access, which is the broad spectrum
of issues that face American medicine and include, I am sure, and
embrace every issue that you will be considering.

I want to say, when I speak with respect to the Leadership Com-
mission, I am not speaking authoritatively, because the reports are
not finished and the consensus has not jelled on all the concerns
and the issues that we will discuss and report upon.

Finally, I would like to speak as a beneficiary, Mr. Chairman, of
the vaunted American health care system, because I am now 15
years in remission from a dread disease, which was thought to be
fatal and which I have no doubt would have been fatal, that is
acute myelocytic leukemia, had it not been for the care received in
a system which I am now going to criticize in some detail. But I
want to acknowledge the fact that, at its highest, it presents an
enormous success story in many, many cases.
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BASIC ETHCAL PRINCIPLES

Now you spoke, Mr. Chairman, of the mandate to deal with some
of the ethical issues in modern medicine. I think if you were to
look at the final volume of the President's Commission, you will
find that the Commission's analysis in the ethical field found that
there were three basic principles which predominated. One being
that the wellbeing of the people be promoted; two, that the people's
values and preferences and choices be respected; and three, that
people be treated equitably. And it is in that framework that I
would like to first address the ethical concerns in their broad over-
all context.

I suppose if you were to ask me to try to sum up the basic ethical
principles, the overarching ethical principles, there will be details
which Dr. Lynn and Ms. Wolf will not doubt flesh out in great
detail, using examples and anecdotes which are very telling. But
the general overall, overarching principles, as I see them, are the
tensions that are produced between the American desire for human
autonomy, the respect of the human preferences and another
public concern, which is the utilitarian principle of the greatest
good for the greatest number.

The principle of autonomy, of course, derives in some respects
from Immanuel Kant, and if you want to put it in the context that
Will Gaylin, the president of the Hastings Center, sometimes
speaks of it, it is the greed for life, and the fact that doctors are
challenged and taught to respect the greed for life and to do every-
thing possible to achieve and to fructify and greed for life and also
to have everything done for the patient that can possibly be done
that could conceivably be of any help, and that the individual
should have the determination, after, I might add, full explanation
of the alternatives, of what is to be done and what is not to be
done.

It is a matter of choice and, of course, with respect to the greed
for life, to have everything done, no one would want physicians to
have a greed for death. So, you can obviously see that there are
very severe limits, if one wanted to chain the greed for life, as was
suggested, as you said a moment ago, by Dr. Callahan.

The second principle, the utilitarian principle of the greatest
good for the greatest number, is illustrated in stark reality by the
former practice amongst the Eskimos, when the oldest members of
the society, those who were no longer reproductive or productive,
were thought to be an impediment to the others eating, they were
placed upon ice floes. And that is a very cruel form of what you
yourself mentioned a moment ago as always an ever-looming possi-
bility in any system, of triage.

Now in earlier times-in fact, not so early, I had a rather mile-
stone birthday the other day-when I was growing up in Fitzger-
ald, GA, a litle country town in south Georgia-and my grandfa-
ther was a doctor there-the tensions between autonomy, having
everything done that you wanted done and what the society could
afford, did not exist. Grandpa, who had graduated from Jefferson
Medical College up the road here in 1881, and indeed, my great
aunt, who had graduated from the Women's Medical College in
1879, their armamentarium consisted of a little black bag, which I
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saw very frequently. It was all they had. So consequently if they
gave all they had to a patient willing to receive all they suggested,
it would not have drained society's resources. And as a matter of
fact, I never knew a baby born in the hospital, and I knew very few
people who died in the hospital.

So the demands of the most medicine, and the most choice, and
the greatest preference, both of the doctor and the patient, could
not have affected the society's national income statistics or expend-
iture statistics. But now, of course, that is no longer true, the avail-
able diagnostic and therapeutic devices and inventions are increas-
ing and are increasingly expensive.

I just noticed yesterday, it was handed to me by the president of
the Leadership Commission, an article that is appearing-and I
wish you would look at it-in the April issue of the Journal of the
American Medical Association, "Cascades, Collusions, and Conflicts
in Cardiology," which indicates that every time we have a new pro-
cedure, it produces a new set of factors and a new set of results,
which have to be further examined and further disposed of. So
from one intervention follows other interventions, to the point that
there is an almost endless chain to know everything, however im-
portant it may be or unimportant it may be.

Representative SCHEUER. We will include that article in the
record following your prepared statement.

Mr. ABRAM. The expense, therefore, grows, and here we are deal-
ing eventually with some of these issues such as triage, at least in
terms of rationing, which always looms, but we hope never occurs.
But the reason, the commonsense reason for the fact that Ameri-
can medicine is becoming so expensive, is that you can't expect
people not to opt for that which may help, doesn't hurt too much
and doesn't cost them. You can also expect doctors and providers to
go to the limits, particularly where financial incentives are built in
and malpractice lurks.

NEED RATIONAL COMPREHENSIVE SYSTEM

Now I am firmly of the opinion, and I am sure that my col-
leagues who have come out of the same tradition will agree, that
whenever there is a conflict between autonomy, that is, the prefer-
ence, and going as far as you can to be effective, and society's
needs to limit, I am sure that wherever there is a tilt, if there is a
tilt, it should be in favor of autonomy. But to prevent that dark
and evil day of rationing, we have got to rationalize the American
medical system.

I don't know how many people are aware of the fact that in Eng-
land which has a comprehensive health system that kidney dialy-
sis, a lifesaving device, of course, is not given in certain regions
after the age of 65.

Representative SCHEUER. I believe the age is 55.
Mr. ABRAM. Is it? Has it been
Representative SCHEUER. And 65 for CAT scans, for open heart

surgery and other sophisticated medical treatments.
Mr. ABRAM. Thank you, Mr. Chairman. I might add that on the

kidney dialysis, when I knew that it was 65, when it was there, I
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thought it was a fine rule until June 19, 1978, when I changed my
mind drastically.

Now my personal beliefs, and I will now go into the concrete
things that I believe from my own experience, are that we have got
to have a comprehensive medical system in this country, that that
system should provide a basic package of medical care to every-
body, and that the government or third party payers of such a
system should pay for only cost effective diagnostic or therapeutic
procedures. And I would like to detail why I think that should be
the rule.

NEED ASSESSMENT OF ECIVE S OF MEDICAL PROCEDURES

One of the things the staff work in the National Leadership Com-
mission on Health Care has uncovered is the enormous number of
unnecessary procedures, costly procedures.

Representative SCHEUER. In our first day of hearings, former
HEW Secretary Califano testified, and he indicated that we were
wasting approximately $125 billion a year in our health care
system, a large part of it due to unnecessary and unwarranted
treatments, procedures, surgery and the like.

Mr. ABRAM. Joe would certainly be an expert on that, but I
wanted just to give you a couple of examples which are just outra-
geous. You take a very commonly used procedure-this comes from
the work of the staff based on the reading of the literature. A car-
toid endarterectomy has never been adequately evaluated. There
are 100,000 performed a year now, just as randomized trials are be-
ginning. The results of those trials are 3 to 5 years off; 50,000 such
procedures are done each year on patients without symptoms at a
cost of a quarter of a billion dollars. And from that procedure,
death or strokes occur several times more often than they do in the
disease untreated.

Now there is an example of something that is very expensive and
very dangerous.

Dr. Relman, the editor of the "New England Journal" says-he
is an adviser to our commission-that 20 to 30 percent of all things
done by well-meaning physicians in good hospitals are either inap-
propriate, ineffective, or unnecessary.

Representative SCHEUER. He also adds that there are probably
20,000 doctors or more out of the Nation's 550,000 doctors who are
drug-addicted, alcoholic, mentally impaired, or otherwise demon-
strably unfit for carrying on an active medical practice.

Mr. ABRAM. It really is a national problem. You know, as early
as 1983, Mr. Chairman, when the Commission did its report on
access, the figures showed that there were 75 million chest X rays
done in 1980 at a cost of $2 billion; one-third were unnecessary.
One-fourth of all patients in hospitals, one out of every four, get
respiratory care, oxygen and the like, and the Commission said
that one in four, one in four didn't need it. The total bill is $5 bil-
lion a year. So you are wasting $1 billion a year and probably hurt-
ing some people.

What I am trying to suggest is the need for a careful study, and
technical evaluation of the most common operations and proce-
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dures, because if the country and industry invests in the scientific
method, in everything else, why shouldn't it do so in medicine?

REFORM COMPENSATION TO REDUCE UNNECESSARY SERVICES

The next suggestion, and I won't dwell on it, is that the incentive
system for compensation is perverse. I have had some rather inter-
esting examples of it myself. I won't go into it, but it is perfectly
obvious that so many procedures are done simply in order that
they be done. There may be some reason for it, but there is no good
reason.

Now I turn to something, and I'm--
Representative SCHEUER. What is the engine that drives the deci-

sionmaking?
Mr. ABRAM. Economic gain.
Representative SCHEUER. On whose part?
Mr. ABRAM. On the provider's part. We all are human, and if

something is questionable, and there is a profit to do it, and if
there is some possible scintilla of excuse for doing it, and particu-
larly if malpractice is the major cost of not doing it, if you make a
mistake, the engine is driven in the wrong direction.

IMPROVE PHYSICIAN-PATIENT RELATIONSHIP

Now I'd like to turn to something I think is terribly important,
and that is the necessity to improve the doctor-patient relationship
in this country. The President's Commission found that the proper
ethical relationship between the doctor and the patient is a shared
relationship. That is the one in authority and having supposedly
the knowledge, should share that knowledge to the degree that the
patient is willing to receive it and the patient should be encour-
aged and invited to receive. And the choices should be explained of
the alternative procedures and the probabilities explained of doing
nothing. It ought to be the patient's decision as to whether or not a
particular procedure is used. Where that doctor-patient relation-
ship is at its best, the Commission said, and I do not know of
anyone who disputes it, there are shorter stays in hospital, less an-
algesics are required, there is less morbidity and the patients are
benefited therapeutically as well as financially.

Now Mr. Chairman, I now turn to a personal experience and
that is the difficulty in achieving a proper doctor-patient relation-
ship in an evironment with so many specialties and specializations.

When I lay ill at a great hospital with acute myelocytomas leu-
kemia, I had the following people in attendance: a pathologist; a
hematologist; an internist; an oncologist; an immunotherapist; and
a cardiologist. I had three attacks of hepatitis, so I had a hepatolo-
tist. I had a renalogist; and a psychiatrist. And each-except the
psychiatrist, bless his heart-wanted blood every day. [Laughter].

It got to the point that I had no limb veins left, and they were
about to use the veins in the head.

As my veins were giving out. I called all the doctors together,
and I said, "Look. All of you are great, and you're doing great. I'm
alive, and I'm not supposed to be. But I want to say something. I'm
tired of specialists; I want a doctor." And I turned to a 50-some-odd-
year-old woman, and I said, "You're it. You run the team. Some-
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thing else, all of you who want blood, get together every morning
or every night and decide who wants what. And pool your requests,
and unless there's an emergency, nobody gets any more. Finally,
nobody is going to draw blood except the intravenous nurse team,
because they know how to find a vein." You have no idea how my
life improved.

And that one doctor became so invested in me, I can recall the
thrill and joy and the communication when she danced into my
room one day, when I thought she was about to do another bone
marrow, but she says, "No, bone marrow." She says instead, "the
megalocaryocytes are back." I said, "What does that mean?" She
said, "It means you're in remission."

And that bonding between that patient and that doctor was like
a rope being extended down into a dark well, with the doctor stand-
ing on the rim and offering that rope and telling you when to pull
and when to tug. That it is part of the healing process. There is no
doubt about it. And it also slows the cascade effect, that is, the
multiple gyrations to find the most minute and perhaps irrelevant
feature of an illness.

Now I turn to health care coverage. I think it is a national dis-
grace.

Representative SCHEUER. Mr. Abram.
Mr. ABRAM. Yes.
Representative SCHEUER. When you describe that bonding effect,

aren t you saying that the personal relationship between the doctor
and the patient, this bonding effect that you described, the compas-
sion, the caring, the moral support, all of that, that I am sure your
grandfather excelled in a half a century or more ago, isn't that-I
won't say as important, but isn't that significantly important in
the recovery of the patient, in the patient s sense of well-being, be
they terminal or be they in remission, as the application of all
kinds of high technology treatments and procedures? Isn't that
bonding an actual form of health care treatment itself--

Mr. ABRAM. I think so.
Representative SCHEUER [continuing]. Perhaps we are neglecting,

with our enormously increased armamentarium of high technology
treatments and procedures, the armamentarium that your grandfa-
ther had in a little black bag? Wasn't this kind of bonding effect
that the old-time family doctor had and excelled at, isn't that-per-
haps don't we underemphasize that and underfund that in today's
health care delivery system, compared to how we fund, perhaps to
excess, the application of high technology?

Mr. ABRAM. Mr. Chairman, I am not a doctor, but within the
limits of my competence, I would say, yes, and with my experience,
I would say yes, triple squared. I think that bonding-and the Com-
mission found that where that relationship exists, malpractice suits
were greatly reduced. And it stands to reason. If you have that
bonding, you are not going to sue somebody for a simple mistake.

You know, I wish that I might add, and you might see fit to put
in the record a piece from the New York Reviewer of Books, review
of a book "Becoming a Doctor: The Journey of Initiation in Medical
School," by Melvin J. Connor, M.D. That is not as significant as the
fact that it was reviewed by the distinguished Lewis Thomas. And I
don't know whether you have seen it, but my grandfather, whom
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you mentioned, I was thinking of him when I read this. He cites
the plaque that appears to the memory of Sir Richard Bright, the
discoverer of Bright's disease who practiced from 1789 to 1852, and
this is what the tablet says:

Scared to the memory of Sir Richard Bright, M.D., D.C.L., physician extraordi-
nary to the Queen. He contributed to medical science many scientific discoveries
and works of great value and died while in the full practice of his profession after a
life of warm affection, unsullied purity and great usefulness.

And then Dr. Thomas says this is what 19th century people ex-
pected their doctors to be and believed that most of them were in
real life. The expectation survives to this day, but reality seems to
have undergone a change in the public mind, anyway. And I think
he summed it up very, very well. And I think it is one of the big
missing ingredients.

NEED NATIONAL HEALTH CARE SYSTEM

Now, sir, to conclude, I think this country has to have a health
care system. We don't have a system. We have a crazy patchwork
quilt instead. At the best, it is superb, but its coverage, you've
heard before, it's sadly lacking. There are 37 million people really
out of the system in terms of a third party payment. And in terms
of the ethics of whether or not medical care should be available to
everybody, I would like to simply say that the President's Commis-
sion, I thought, summed up, beautifully, why medical care is differ-
ent than clothing. Everybody needs clothing, but clothing and med-
ical care are different in the following respects:

First, the absence of medical care can cause intense suffering.
Second, without adequate medical care to preserve health so that

a person can work, an independent person may be a dependent
person.

Third, poor health is more frequently than not the result of ser-
endipity. It is sometimes your own fault for smoking, but actually,
it is something that cannot be forecast.

And finally, medical care costs can be catastrophic and can wipe
out anybody except the very wealthy.

So therefore, the President's Commission said that there is an
ethical responsibility on the part of society to provide adequate
care for everybody without excessive burden to any.

Now we get confused sometimes. People speak of medical care as
a right. I, as a lawyer, and I am sure you, Mr. Chairman, as a
lawyer, know that the basic rights in this country to free speech,
free press, free elections, and all of the other vaunted rights we
have as American citizens are in a very preferred category, and the
right to a house and the right to medicine is not a right of that
type; however, the system of which you are now a key, that is the
democratic system is the way we acquire certain benefits, and this
country needs a benefit, and it needs a rational health care system.

It should provide coverage of everybody; it should give many,
many choices in provision or the discharge of that obligation, and
it should provide a diversity of delivery.

And I wrote it down here, exactly what I think it should be. It
should provide without charge for those who cannot pay, except for
a peppercorn, for everyone should pay something, to let him know
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that he is getting something, with just copayments for everyone
else, a basic package, adequate, demonstrated to be therapeutically
cost effective. The cost of it should be determined, that is, the pro-
vider should be paid as a result of fees established by collective bar-
gaining between groups that are matched in power with extra serv-
ices provided for those who are willing and able to pay for it.

And I think we badly need such a system, and I think, Mr.
Chairman, you cannot do it on a State-by-State basis. If you try to
do it on a State basis, you will put some States at tremendous dis-
advantage, economically. And anyway, it is a national problem.

A TIME TO DIE

I want to close, Mr. Chairman, by picking up on your suggestion
about Dan Callahan's statement about death.

You know, Governor Lamb, he got in hot water--
Representative SCHEUER. He's testified before our committee.
Mr. ABRAM. Yes. He got in hot water sometime ago, I'm sure,

before he testified before you. He said there was a duty to die.
Well, I always thought that Governor Lamb was pointing out some-
thing very important, but I thought he might have been more bibli-
cal and gotten away, if he'd said there's a time to be born, and a
time to go to school, and a time to live and a time to die, he would
have been better off.

But the truth is, we in this country have gotten to the point that
we feel that death must be avoided, even if it means cardiac resus-
citation to somebody with cancer, 85 years old.

Representative SCHEUER. Perhaps you mean deferred rather than
avoided.

Mr. ABRAM. Yes, exactly. Well, I wrote down what I believe
about that, and I said this:

From time to time, I reflect that death is a frame around the
painting of life. A painting on a canvas of infinite size, worked on
eternally, would be without focus, meaning and probably without
any beauty. A painting, as life, needs limits. While I, speaking per-
sonally, have an almost insatiable craving for knowledge, I believe
death to be the final and perhaps the greatest teacher-the one
that provides the key to the ultimate questions of life that have
never been answered. In my darkest hours, I was consoled by the
thought that death at least is a payment for the answer to life's
most haunting secrets.

And we must learn to accept that in this country, because other-
wise I think we become a society that is contrary to nature. Thank
you, Mr. Chairman.

[The prepared statement of Mr. Abram, together with the article
referred to, follows:]

89-804 0 - 89 - 11
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PREPARED STATEMENT OF MORRIS B. ABRAM

Mr. Chairman, Members of the Committee: It is a privilege to be invited to testify before

the Joint Economic Committee. I applaud your foresight in calling this series of hearings

on the future of health care in America. I believe, as you do, that it is time for us to stop

and reassess our health care system and thoughtfully put in place the changes that will

permit our vaunted health care system to provide high quality, cost-effective care for all

our people into the twenty-first century.

I would like to start, from my background as chairman of the President's

Commission for the Study of Ethical Problems in Medicine, to sketch out what I believe

and the Commission found to be the basic ethical conflict in medicine. It can be de-

scribed as a contest between two principles. The first is the principle of human

autonomy, the Kantian principle on which much of our public ethic is built. This concept

of freedom of choice speaks to the 'freedom of each member of society as a man" and the

'autonomy of each member of a commonwealth as a citizen.' This has great resonance in

American medicine as doctors are commanded to do everything possible for the patient,

and the patient has the urge to live and to forestall death. Doctors try to satisfy that

need. And who, after all, would want that turned around?

Standing alone, this principle is a good, but it needs to be balanced with another princi-

ple, the concept of the public interest which also permeates our political philosophy. John

Stuart Mill, the chief apostle of this utilitarian creed, called for the 'greatest happiness

for the greatest number.' Eskimos represent one example of an earlier society that in the past

acted on the tenet of the greatest good for the greatest number: In times of scarcity, they put older
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people on ice floes to preserve the younger people who could have children and thus

represent the future of their society.

Fortunately, we don't live in such a society, and we're not even approaching it. But these

two principles must be kept in balance. For many years we did not need to be concerned

about balancing the two concepts. When my grandfather graduated from Jefferson Medi-

cal College in 1881 and my great-aunt graduated in 1879 from the Women's Medical Col-

lege of Pennsylvania, they could do so little to help people that the maximum they were

able to do took few societal resources. The little black bags they carried around were

their entire armatorium. So their use of resources to provide medical care didn't impinge

on the general good.

We can't say that today. We now spend over half a trillion dollars a year on health care,

more than II percent of our Gross National Product. No other country in the world

spends as much on health care. And the cost is soaring at several times the rate of gener-

al inflation. Of course, we can also do far more for patients today. A little black bag

would be hopelessly inadequate to a doctor who is prescribing antibiotics that were un-

known a hundred years ago and routinely saving lives that would have been lost. Doctors

are now transplanting organs and keeping tiny premature babies alive.

Our medical research and delivery system is helping people live healthy, productive lives

into their eighth decade and beyond. Years ago, many would have died at a younger age.

Eliminating many acute conditions that used to kill millions means that more people are

suffering from chronic conditions and long, lingering illnesses. The costs have always

been, and always will be, highest at the end of life. But today, with all of the ex-

traordinary measures now possible, an even larger chunk of our health care dollar is con-

sumed. Almost 30 percent of the Medicare outlays go to the 6 percent of the Medicare

population who die each year. Much of this is spent in the last few months of life.
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So we have come face-to-face with the need to balance: the demands of the individual, of

autonomy, versus the demands of the public interest, or the greatest good for the greatest

number. Always the balance should be tilted to autonomy. There comes a time of con-

strained resources when you cannot tilt that way, but that time is extended far into the

future when the American health care system is operating properly. The problem in the

United States today is that our health care system isn't operating properly, so we will

have to make choices. We can postpone making those unpleasant choices only if we make

fundamental changes in our health care system.

It was to begin to make some of those choices in a private, bipartisan setting that the Na-

tional Leadership Commission on Health Care was formed in 1986 with a self-imposed

two-year timetable to examine carefully the problems in the cost, quality, and access to

care and report to the nation on its findings. This group of private citizens is now exam-

ining what changes in the current system it would like to propose. Although the Commis-

sion's deliberations are not complete, I have personally spent the better part of a decade

considering what I believe is needed in our health care system.

I believe that changes should take several forms:

First and foremost, government or private third-party payers should only pay for cost-

effective diagnostic or therapeutic procedures. As the National Leadership Commission

on Health Care pointed out in its interim statement explaining the problems it found in

the health care system, there are many common procedures for which we have inadequate

evidence of appropriate and effective use.

I believe there are today egregious examples of common procedures which have not been

carefully evaluated prior to their use in the general population. For example, carotid
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endarterectomy. one of the more common major surgical procedures in this country, has

never been adequately evaluated. An editorial in the New Ensland Journal of Medicine

recently concluded that 'What is painfully clear for endarterectomy is that we do not

know which patients, with what lesions, detected by which tests, should be treated and

with what therapies."

Despite that, we have seen a six-fold increase in the use of the procedure. In recent

years, over 100,000 endarterectomies have been performed a year, and we arc just now be-

ginning the randomized controlled trials which, in three to five years, will tell us what, if

any, utility they have, and on whom, if any, they are useful.

Endarterectomies are done on 50,000 patients without symptoms each year, at a cost of a

quarter of a billion dollars. Yet this procedure is of no known benefit to asymptomatic

patients. Beyond that, there is the risk of the danger of the operation itself. Endarterec-

tomy is thought to carry an operative risk of death or stroke of 7 to 10 percent. That ex-

ceeds by several fold the death or stroke rate associated with the untreated disease.

This is but one illustration of the fact that for many of our most common operations, we

have insufficient scientific evidence about the appropriateness and effectiveness of medi-

cal treatment. Most people probably assume that all the major procedures and operations

in use today have been carefully examined for effectiveness and that there are guidelines

for their appropriate use, much as there are for drugs. That is not true. In fact, the

editor of The New England Journal of Medicine, Dr. Arnold Relman, an advisor to the

National Leadership Commission, has said he believes as much as twenty or thirty percent

of all things done by well-meaning physicians in good hospitals is either inappropriate, in-

effective, or unnecessary.
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We must start as soon as possible to do careful studies of the most common operations,

with a view to doing only those that are appropriate and effective. If we were to take

this course, a relatively small investment in the near term would yield large long-range

savings by cutting back on the number of expensive operations and procedures now being

done which would be determined to be inappropriate and would not be conducted after

solid scientific research leads to new guidelines.

A second major problem is that we have built perverse incentives into the health care sys-

tem. We pay doctors only for doing something to us. Since doctors are paid for proce-

dures, they conduct many procedures. Our litigious society fuels this problem, placing

physicians under pressure to do everything possible.

These inappropriate incentives could become even more of a problem in large urban areas

with a preponderance of doctors. In a popular city like San Francisco, there is now one

doctor for every 180 people, far more than is needed. This is one reason we are sent to

see one specialist after another. For a persistent condition that has previously been

treated with one office visit, a New York specialist recently suggested I return to him

three times. Appalled, I checked with my internist, who told me that was not necessary.

If we change the incentives in our health care system, we will forestall the evil day when

we have to ration.

Third, I believe that we must improve the doctor-patient relationship. Ethically, the

doctor-patient experience should occur in a shared relationship. That goal has not only

ethical but therapeutic value. The President's Commission on Bioethics pointed out that

this type of relationship serves to 'reduce anxiety and complications during con-

valescence" and results in the need for shorter hospital stays and fewer analgesic medica-

tions. Patients have to convince doctors to tell the full story, to treat them fully as
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autonomous, rational individuals. You can't have a fair system when all the information

is on one side, the doctor's side.

The proper doctor-patient relationship is central to the practice of the art and science of

medicine. This relationship must be one in which information is shared, including the

alternative modes of treatment and the probable advantages and risks known. It is the re-

sponsibility of the profession to extend to the patient the full knowledge of the outcomes

of various modes. This body of knowledge can be easily expanded through outcomes re-

search which we already know how to conduct, both for existing procedures and for new

technology as it is introduced.

Fourth, we need to invest in our future. New and often expensive technology in medicine

is part of the output of our sophisticated scientific establishment. Research, development,

and assessment are part of our tradition in all fields of science, and there is no reason

why medicine should be different. Extraordinary research is being done in the health

care field, without a comparable investment in assessment. No other major part of the

American economy fails to make that crucial investment in assessing what they do.

Fifth, we must begin to make people understand the costs and benefits of the health care

they receive. We must learn to be better patients, to ask our doctors the right questions.

To do this, we must all start paying our proper share for what we receive. Adequate co-

payment is a very important element of a changed system in which everyone would un-

derstand both the appropriateness and benefit of the care received and the cost of that

care.

In today's insurance system, which often offers many very generous coverage but few de-

ductibles or co-payments, there is little or no incentive for people to economize on either
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side, patient or provider. We realize there are people who can pay little, but even a pep-

percorn should be charged those who are able to pay no more. To change the current sys-

tem to one where the individual understands the cost of care is the beginning of a crucial

cultural change process that must take place if we are ever individually and collectively

to get control of our runaway health care costs.

Finally, providing health care for everyone should be seen as a social good and part of

what any humane society should do for its people. Health care is not a constitutional

right, such as free press or free speech. But it is also not like housing or rest and leisure

or other social goods, because the lack of it causes suffering. Lack of health care causes

dependency, even inability to work, and may be serendipitous, since it may come about

through no fault of the individual's. Lack of it can also be catastrophic. So it is unlike

the lack of something that we regard as a rather ordinary good.

We could provide systematic coverage for basic human need without any loss of diversity

and initiative, which are absolutely essential to a good system. The new system should

provide, without charge to those in need and with just co-payments for everyone else, a

basic medical package representing an adequate level of care. The system would have to

control costs by collective bargaining for the price of benefits between reasonably

matched and knowledgeable groups. This would assure freedom of choice of identified

providers who could work in settings of their own preference. Such a comprehensive sys-

tem would leave to individual initiative a higher level of care at personal expense.

We should, in other words, preserve the best of the freedoms and private initiative that

we enjoy today, and at the same time cover basic human needs which we must not allow

to go unmet forever. A new system would have the advantage of not placing one state

which may have low Medicaid payments or another, such as Massachusetts, which will

have a costly medical coverage system, at a disadvantage.
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One final point: America is a frontier society, and Americans like to live their lives

without limits. Many of us believe we must marshal our resources for as long as possible

to fight off our inevitable death. We seem to have lost sight of the concept, once a goal

of all of us for our loved ones, of death with dignity. We must begin to understand that

death is not always to be fended off.

I have begun to understand that because I have lived with acute myclocytic leukemia for

fifteen years. From time to time I reflect that death is the frame around the painting of

life. A painting on a canvas of infinite size, worked on eternally, would be without

focus, meaning, and probably without beauty. A painting, as life, needs limits. While I

have an almost insatiable craving for knowledge, I believe death to be the final and per-

haps greatest teacher -- the one that provides the key to the ultimate questions life has

never answered. In my darkest hours I have been consoled by the thought that death at

least is a payment for the answer to life's haunting secrets.
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Cascades, Collusions, and
Conflicts in Cardiology
For many valid reasons, no physician today can afford to
ignore the question of cost of health care. One of the more
compelling reasons why this in true is that such costa hae
soared so rapidly that they have understandably become a
target for control by the government, industry, and al others
who primarily pay the bill During this period of growing
concern and increasing efforts to control the coat of medical
care, it is crucially important that the quality d are not be
eroded and that acess to are not be limited unfail

Sessileop241S.

In this isaue dTHE JOURNAL, Sawito etL' dSan Francis-
co report that during a decade when hospitalizetlon time for
patients with acute myocardial infarction decreased sigofl-
cantly, physician services tripledi They popebly concluded
that it was not possible to determine whether those services
And the diagnostic information obtained may have been re-
sponsible for the decrease in hospitaliztion time. They did
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document, however, that the increase in cost for these physi-
can services was due principally to the use of complex diag-
nowtic tachnology and to surgery performed for coronary
diseas

Provocaive fin dthis nature lead one to ask whether
such costs are justfied. For example, one recent study from
Euro has concluded tbat neither inmediae coronary rte-
riography nor coronary angioplasty (there was no surgery)
dfered superior advantages over prompt thrombolysis with
tisoe plasminogen activator in patients with acute myocardi-
aL infartioa If thos findings and conclusions are supported
by future tudies, we may anticipate that leas complex and
less costly treatment of acute myocardial infarction will
emerge. At least two factors may impede such a trend in the
United States, These are the widespread practice of 'defen-
sive medicine' due to fear of legal jeopardy, a phenomenon
preponderantly or almost exclusively American, and the en-
trenched habits of diagnosis and treatment that exist her,
includingtheinvestmentbyhospitals and clinics in equipment
that yet needs to be amortized.
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4Uw often are the fascinating new diagnostic techniques as
helpful as we all hope? Some unquestionably have advanced
the capabilities dphysicians to make a more accurate diagno-
sis and choose wisely among therapeutic options. Yet, with
this astonishing assortment of dig cbells and whistles,
one often gets the feeling of watching the sorcerers appren-
tice at work. The thinking physician's dilemma is sometimes
solved by a 'collusion of anonymity" defined by Baline as the
consequence ofactions evolving from the abdication of pnma-
ry responsibility by some physicians when faced with a per-
plexing medical mae, vital decisions being taken by multiple
physicians without anybody feeling folly responsible. This in
turn too often leads to the "cascade effect" in the clinical care
of patientsly surely one of the more regrettable causes for
soaring costs ofdiagnosis and treatment.

Cascades in cardiology, as in other disciplines in medicine,
are a process that, when once triggered, becomes almost
impossible to stop. Too often one test leads to another and
then another, with too little pase to think in between. One
medicine leads to a side efct that requires some other medi-
cine to counteract it, and so on. Instead of delving more
carefully into the history when a patient presents with on-
usual chest pan, someone may order an exercse test that
shows suspious changes, leading to an isotope study with
suggestive defects in a shadowy image, followed by arteris-
grams that, predictably, in most cases show some coronary
disease, and so on down the cascade, sometimes with disas-
tLcus complications that no one wanted or anticipated.

Compounding the collusions of anonymity and cacdes in
cardiology is the ugly specter of conflicts of interesL For
example, the sme physician who decides whether a diagnos-
tic or thenrpeutic procedure is to be done is too often also the
one who does the procedure, interprets the findings (and
decides whether additional procedures are indicated), and is
paid for each step of the way. This is not to say that such
physicians are unskillful or that their decisions are necessar-
ily made on the basis of peraonal gain, but the temptation is
inescapably there. It would be helpful to know how often
certain costly diagnostic or therapeutie procedures would be
done if all elements of fnaial dvantage were od not
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only for the physician who does the procedure but also for his
clinic or institution, for the latter can bring great pressure to
bear on decision making. Unless answers to such questions
can be obtained, it is predictable that an eventual unbearable
level ofcosts from cascades, collusions, and conflicts will spell
catastrophe for cardiology.

Philosophers distinguish between knowledge and wisdom
(or common sense), a distinction from which we can draw
many valuable lessons. In cardiology, knowledge permits us
to choose and use new technology. Common sense warns us
how often it may he better not to use it. Knowledge furnshes
us the pride of a correct diagnosi Common sense makes as
understand the pain and anguish that the diagnosis may bring
to the patient. Knowledge is content to deal with murmurs,
ejection fractions, and multiple gated acquisition scans. Com-
mon sense forces as to think d jobs lost, families distressed,
and grief to face.

E. B. White once warned, 'We man't afford to look nostalgi-
cally at the pat and backwards to the future." But I do not
wish to. If our future were one of science and technology
alone, no matter how brilliant, it would he s cold and gloomy
world. The contribution any thoughtful and compassionate
physician ma bring to a patient's well-being by thinking
carefully and beng kind is no less now than in years past We
do have the advantage today of choosing from many forms of
technologically derived information, but we must be more
selective in deciding when it would be genuinely important to
have such knowledge.

Thoas N. Jar-, MD
UsieitydT'sula Medical Branch
Gae-ton
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Representative SCHEUER. Well, thank you, for a most touching
and deeply moving statement, Mr. Abram. We expected a superb
statement from you, and we certainly received it.

BASIC HEALTH COVERAGE

In your remarks just 2 or 3 minutes ago, when you stated your
credo, you talked about the health services that each of us should
be able to look forward to, and then you said, with additional serv-
ices to be available for those who want them and can afford them.

Mr. ABRAM. Right.
Representative SCHEUER. What is the cutoff line?
Mr. ABRAM. I'm sorry. What is the what?
Representative SCHEUER. What is the dividing line between the

services each of us are entitled to and the services that each of us
may want but are only available to those of us who can afford
them?

Mr. ABRAM. Well, Mr. Chairman, I suppose if-
Representative SCHEuER. And here you are obviously talking

about health rationing.
Mr. ABRAM. Well, not really. I am saying that the basic package,

the adequate care, the cost-effective care, should be provided on
some kind of an overall coverage that is available to everyone.

Representative SCHEUER. How do you define "cost effective"?
Mr. ABRAM. Well, that-
Representative SCHEUER. Well, let me read to you a paragraph

that will help us focus on the question of cost effective, because you
have to consider cost effective, but compared to what? Compared to
what other health needs and what other societal needs.

I am going to quote a paragraph from the guidelines on the ter-
maination of life-sustaining treatment and the care of the dying,
which is a report by the Hastings Center.

Mr. ABRAM. You have the author here. Ms. Wolf.
Representative ScHEuER. It's a brilliant piece of work, and I'm

quoting from page 8 of the printed copy.
Justice demands that individuals have an oportunity to obtain the health care

they need on an equitable basis. At the same time justice places ethical limits on
the patient's liberty to demand rather than forego scarce medical resources. Justice
tempers patient autonomy in those cases, where complying with the patient's direc-
tives would unfairly depnve others of equitable access to an adequate level of scarce
medical resources. Considerations of justice or equity enter into decisions concerning
these use of life-sustaining treatment-especially at an institutional or policy
level-because those treatments can be extremely costly. Providing them can tie up
scarce resources-such as beds in the intensive care unit-which must therefore be
denied to others.

How do you define "cost effective"?
Mr. ABRAM. All right. Let me-it is a very difficult thing, and I

am not a physician, but let me just give you an example of what I
am trying to say. First of all, I don't think that the basic package
should include carotid endarterectomy for asymptomatic patients.
It hasn't been evaluated, and it may be actually dangerous. And I
don't think the package should require it.

So I would say, first of all, with respect to new procedures that
are costly and untested, I think the package should not include
them unless they have been properly evaluated by some kind of a
technical evaluation process, technical assessment, any more than
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drugs should be used until they have passed through the FDA. We
don't make these other requirements with respect to certain proce-
dures and technology.

Now Mr. Chairman, let me give you a personal example. The
other day I go in for a general examination by a wonderful inter-
nist, and he says to me, "You've got a heart murmur." Well, I'm 70
years old; I'm supposed to have a heart murmur, I should think.
And I said, "What should I do that I shouldn't be doing?" He said,
"Do whatever you want." I said, "What should I stop doing?"
"Don't stop doing anything you want to," he said, "but come back
in 2 weeks. I'd like to do an echogram." And then he says to me,
"What's that thing on your ear, that brown spot?" I said, "I don't
know." he says, "Do you have a dermatologist?" I said, "Yes." He
says, "Has he seen it?" I said, "He looks at me all the time." He
says, "Go back."

So at the end of a week, I was getting tied up in courts and other
obligations, and I kind-I said, "Listen," called him up. I said, "I
don't care what this costs." I said, "I'm not going to pay for it."
The echogram. But "What are you going to do or not going to do as
a result of that echogram?" He says, "Nothing." I said, "Well,
then, I'm not going to have it." He said, "Okay."

That ought not to be in the package under those circumstances,
but if I want to pay for it, let me pay for it. And the inhibition will
be the paying and the time spent.

Now similarly, the thing on my ear, I go see the dermatologist.
He looks at it and he says, "I've seen it for years." He says, "It's an
angioma, burst blood vessel." But he said, "But oh, if this doctor
says"-he starts getting out his knives; he's going to do a biopsy. I
said, "Now wait a minute. You tell me that you think it is an an-
gioma, and you are about to do a little surgical procedure." I said,
"Wouldn't the blood come out if you stuck the needle in?" He said,
"Yes." I said, "Well, do it." He stuck the needle in, and the thing
was gone.

Now you see, what I am saying is that these-the system is built
so that we demand everything. If we are going to have a national
system, we can't demand it, and every headache cannot be exam-
ined by NMR or CAT scan. If somebody wants the NMR or the
CAT scan, let them pay for it and let them pay dearly. That's all I
mean.

Representative SCHEUER. The tough question comes, and what is
the difference between everything and anything? Where is that
line? What are we entitled to? And then what is in that whole
other arena, that everything arena that each of us can't demand?
How do we draw that line in the dust?

Mr. ABRAM. I think it very difficult, and I wouldn't sit here to
try to give you a generalized set of principles, certainly not in the
presence of the author of the guidelines and Dr. Lynn, who is a
specialist in this field.

Representative SCHEUER. Well Dr. Lynn and Ms. Susan Wolf will
be testifying in the next panel. We will have a chance to ask ques-
tions of them then.

Mr. ABRAM. And I will listen with great interest.
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REASONS FOR LACK OF MEDICAL PROCEDURES

Representative SCHEUER. Mr. Abram, you say we shouldn't
permit people to demand procedures whose appropriateness and ef-
fectiveness have not been tested and validated. Why do you think
we have been so lax in doing careful studies and analysis of the
appropriateness and effectiveness of so many of these procedures
that have come under such critical scrutiny by you and Joe Cali-
fano and a whole host of other critics of the system.

Mr. ABRAM. Mr. Chairman, we have lived in, first a very rich so-
ciety, and second, we have lived in an age of terrific explosion of
medical technology and great hope. So having very few limits, after
all, we are now at 11 percent of our gross national product, and I
suppose that is not the ultimate limit, but we have not felt that it
was inhibiting housing, education, and defense even. So I think
there has been the proclivity to spend if it would yield any result.

And the second thing is that there has been no national control
over expenditures whatsoever even for those whose benefits are
paid for by outside authorities. And when there is no control, there
is a desire to use every development that hits the market, and
there are people who, of course, advance the cause of the new-fan-
gled idea. They've got an investment in it, and there is a trained
cadre of people who would like to try it, and then, of course, I
think malpractice has an effect. Obviously, it would if I were a
doctor.

Representative SCHEUER. Well, before we exercise control as a so-
ciety on these things and say that if you can afford it, you can have
it, but if you can't afford it, you can't have it, wouldn't we have to
define its effectiveness, and wouldn't we have to define the circum-
stances under which it could be effective and the circumstances
under which its effectiveness in enhancing patient outcomes would
be very dubious?

Mr. ABRAM. Well, I had a discussion-
Representative SCHEUER. Before we control it, don't we have to

know more about it?
Mr. ABRAM. Yes.
Representative SCHEUER. And my question to you is why haven't

we engaged in this effort more intensively?
Mr. ABRAM. Well, I think in certain instances, we have assumed

certain things are effective, and we know they are effective from
long experience. For example, we don't need any further tests on
digitalis. We don't need any further tests on quinine. We don't
need any further tests on certain aspects of aspirin. I gather we
need some tests with respect to the cardiovascular effects. But I
think we do sometimes test those things-we need not test those
things which are so obviously beneficial, but new, expensive tech-
nology, such as NMR and the use of carotid endarterectomies and
the use of certain operations, particularly prostate operations-I
noticed in some studies that were recently done, that in one Maine
community, the number of prostatectomies declined by one-fourth,
when there was a regional publication that showed that the bad ef-
fects of the operation were much greater than the doctors them-
selves knew.
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I do feel that there is a great need to test an awful lot of proce-
dures that are being done. I am not competent to say exactly what
they are, but I do know that from all the evidence that the Nation-
al Commission has and the President's Commission, there ought to
be some better system of assessment.

Representative ScHEuER. And then after we make the assess-
ment

Mr. ABRAM. Yes.

ALLOCATING RESOURCES

Representative SCHEUER [continuing]. Where do we go from
there, as a society, in saying that this very expensive life-extending
technology that can extend the life of a person who is in their
eighties or nineties and may be suffering from various levels of de-
mentia; this very expensive technology that could prolong that life
or defer the process of dying; how do we evaluate providing that
very high-cost technology against other competing unmet needs in
the health care system for people at the very beginning of their
lives, with their whole lives ahead of them and, as you said, other
competing needs of society outside of health care-education, job
training, enhancement of our science and technology, more Nation-
al Science Foundation postdoctoral fellowships? How do we do that
balancing act?

Mr. ABRAM. Your question is very well-posed, and I would say
that to begin with, you do it by controlling third-party payments,
and you establish standards for what third-party payments will
pay. Until you do that, Mr. Chairman, it is now, as it should be, I
might add, in the hands of the doctor and the patient. A patient
able to make a rational choice says that I want this done to them.
The doctor has the obligation to do it now, as long as the patient is
able to exercise autonomy. When the patient is not able to exercise
autonomy, then the proper surrogate operates for the patient with
the aid of the physician, and they make a decision on the basis of
the exchange of information with such third-party consultation-
priest, rabbi, or preacher, as they wish, or any other family
member. But we are now in the hands of those who can pay of ab-
solute exercise of autonomy. And the ethical way it is done is on
the basis of a full exchange of knowledge and the patient's choice.

I am saying, and this may be offensive to some, I am saying that
at some point, at least in respect of those who have third-party de-
pendents, some of these things that are technically assessed proper-
ly or that are simply absurd, have got to be stopped.

Dr. Lynn is perhaps as well informed and deeply conscientious
on these principles as anybody that could possibly testify, and I
think you really should address this in detail with her.

Representative SCHEUER. Well, Mr. Abrams, you have given us
very thoughtful, very moving, and touching testimony, and we
have gone way beyond our allotted time for your testimony.

Mr. ABRAM. I know we have. I must apologize for that sir.
Representative SCHEUER. No, no. You have nothing to apologize

for. If you hadn't been thoughtful and stimulating and provocative,
this part of the hearing would have been terminated quite a few
minutes ago. We want to thank you very much for your testimony.
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Mr. ABRAM. Thank you, Mr. Chairman.
Representative SCHEUER. Thank you for your testimony.
Mr. ABRAM. Thank you for the privilege.

OVERVIEW OF MAJOR ISSUES

Representative SCHEUER. OK. Now we will hear from the first
panel on an overview of the major ethical issues. Ms. Susan Wolf,
associate for law at the Hastings Center and the author of the
report from which I just read a brief quote, and a very brilliant job.

Ms. Wolf is a director at the Hastings Center of the project that
developed the set of guidelines on the termination of life-sustaining
treatment and the care of the dying. Mr. Giles Scofield, staff coun-
sel for Concern for Dying; Ms. Ann Neale, vice president, Bon Se-
cours Health System; and Dr. Joanne Lynn, acting director, Center
for Aging Studies and Services, George Washington University.
Again, I want to thank Dr. Lynn for her prodigious efforts in help-
ing us structure and organize this hearing. We are looking forward
to this panel very much. Why don't each of you take 7 or 8 min-
utes, chat with us informally, and be free to comment on any
aspect of the hearing this morning, either Mr. Abram's remarks or
anything you may have heard from the Chair, and give us your in-
formal thoughts and widsom on this incredibly perplexing and soul-
challenging set of issues, and then I am sure after the four of you
have had a chance to brief us, we will have some questions for you.
We will start off with Ms. Wolf.

STATEMENT OF SUSAN M. WOLF, ASSOCIATE FOR LAW,
HASTINGS CENTER

Ms. WOLF. Congressman Scheuer, I am delighted to be here today
to talk about a problem of tremendous significance: the substantial
obstacles that unfortunately still block good and ethical clinical de-
cisionmaking in medicine. The very fact that we are still talking
and worrying about this is remarkable. It is remarkable because
I think 10 or 15 years ago, people thought these problems would be
solved by now. We would recognize that patients have a basic legal
and moral right to say "yea" or "nay' about invasive medical
treatment. We would agree that when the patient no longer has de-
cisionmaking capacity, somebody else-a surrogate-can take over
decisionmaking for them. And we would put in place some kind of
statutory recognition of what are commonly called "living wills,"
ways that people can say while they are still competent what kind
of treatment they do and do not want when they lose capacity.

Unfortunately, these problems, these obstacles to ethical deci-
sionmaking have not gone away. In some ways, they seem more in-
tractable and more difficult then ever. I want to talk about why. I
want to talk about what it is that seems to be blocking the substan-
tial efforts we are making, both on the ethics front and the legal
front, to put in place good decisionmaking practices. And to do
that, I want to focus on one set of treatment decisions in particu-
lar, decisions about life-sustaining treatment. I am talking about
cardiopulmonary resuscitation for the patient who is having a car-
diac or respiratory arrest, the ventilator, dialysis, the full gamut of
interventions that keep people alive.
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I want to choose this focus for three main reasons.
First of all, it involves a lot of people. Of course, everybody even-

tually faces death. Many of us, increasingly, also face decisions
about life-sustaining treatment as we approach death. Also, unfor-
tunately, the AIDS crisis has confronted many people, often young-
er people with decisions about life-sustaining treatment and the
need to plan for death.

Second of all, we are talking about big ticket items, a lot of
money. As you yourself were pointing out in questioning Mr.
Abram, lifesustaining treatment and care in the last year of life
turns out to be expensive. That is provoking more and more calls
for rationing and for more deliberate allocation decisions, even
though it is very unclear how to go about formulating principles
that we might agree upon and find fair.

Third, in some ways most importantly, I think decisions about
life-sus ng treatment are the perfect test case for looking at ob-
stacles to ethical decisionmaking in medicine generally. They are
the perfect test case for a couple of reasons. One is, that how you
care for people who are facing death is really the oldest concern of
biomedical ethics. In fact, it is one of the oldest concerns of medi-
cine. There is, at this point, a lot of consensus-not complete con-
sensus, but a great deal-on how this kind of decisionmaking
should happen. That makes the gap between theory and clinical re-
ality all the more perplexing. I mean, if we agree, what is the prob-
lem? Why can't we get doctors to talk to patients? Why can't they
share decisionmaking authority and honor the right of patients,
the moral and the legal right, to decide about their medical treat-
ment? Why does this gap remain very wide?

Because there is so much agreement, and so much reason to
expect we would have solved these problems by now, the fact that
we haven't is enormously interesting. This makes it a good test
case for looking at the obstacles to good decisionmaking in all of
medicine. The persistence of this gap means that this hearing
comes at a very critical time. It comes at a particular evolutionary
moment, I think, in the world of biomedical ethics. Biomedical
ethics has come of age. You know, it is no longer the fringe pursuit
of a few. It is very well accepted. It exists in the curriculum of
many medical schools. There's probably not a medical student in
the entire country that doesn't know at least the phrase: "informed
consent." But we still have these tremendous problems in clinical
practice.

I think the time has come to face the fact that the words and the
theory and the models and the books and the articles, which are by
now plentiful, are not enough to do the trick. They are very impor-
tant. They lay the foundations. They have occasioned an enormous-
ly important scholarly and public debate. But they have not solved
the problem. The clinical problems remain, and recognizing that
has forced the atttention of bioethicists back to the clinic and the
doctor-patient relationship, to do some hard factfinding. We need
data on what is really going wrong, and new strategies to fix it.
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ROLE OF GOVERNMENT IN ETHICAL DECJIONMAKING

Representative SCHEUER. Ms. Wolf, I hope by the time you finish,
you will tell us what you think the role of the Federal Government
should be in getting the research ideas on these ethical and moral
issues into the stream of commerce, let us say, into the practical
hands-on realities of doctors dealing with patients.

Is there a Federal role. It may be that there isn't a Federal role.
It may be that this process should continue in a comparatively un-
coordinated way-and I don't say that critically-at the State level,
because medicine is licensed and coordinated by State legislatures
and State health commissioners, and leadership comes from State
Governors. And maybe that is the way this process should have en-
volved on an uncoordinated but in nevertheless a productive fash-
ion. Or it may be that there is a role for the Federal Government
for a President, for a Secretary of HHS and for the Congress.

If there is, and I really address this to the whole panel-if there
is, maybe you can advise us what our role should be in the months
and years ahead. We don't want to rush in where angels fear to
tread. We have avoided and deferred any sense of involvement in
the process of rationalizing our health care system on these very
provocative and challenging and sensitive moral and ethical ques-
tions.

If we erred, it is on the side of inaction and noninvolvement. If
there is no legitimate role for the Federal Government at this
point in time, tell us. If there is a possible role, either for the Con-
gress or for the executive branch, and probably working together,
then tell us that in the course of your testimony. And I refer to all
four of you. Excuse me. Please proceed.

Ms. WOLF. Well, I would be happy to address that immediately. I
think it is a very important question for all of us to deal with. I
think the Federal Government does have a role, but it has a limit-
ed role. As you point out, traditionally these have been state con-
cerns. And I would not favor Federal preemption in some whole-
sale fashion of the regulation of medicine. Moreover, we really still
are evolving a sense of where to go with some of the tough ethical
questions. As much consensus as there is, there is still debate on
matters such as the withdrawal of artificial nutrition and hydra-
tion. That remains very controversial.

Representative SCHEUER. That means food and water, as I inter-
pret it.

Ms. WOLF. Well, I think it is necessary to be a little more precise
than that in this debate. Many of those who oppose the patient's
right to refuse artificial nutrition and hydration talk about the
matter as if we are talking about food and water. But technically,
we are talking about the right of a patient to refuse tubes and
catheters, invasive conduits for nutrition and hydration. That is
the key-that patients, as a legal matter and a moral matter, have
a right to refuse unwanted bodily invasion.

So there remains a lot of controversy. There is an adage in the
law that we should allow the States to be laboratories for experi-
mentation. That has bite in this area, particularly where the con-
sensus has not yet jelled. However, we do need research on what is
going on in the clinic and how we can improve decisionmaking.
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The Federal Government can play an important role in funding
that research and encouraging it.

Second, the debate about economics cannot occur simply in a
"patchwork" fashion, to borrow the word from Mr. Abram. We
need a coordinated national debate about access to health care,
about the kind of coverage that we are going to provide, and the
like. Also, the Federal Government is funding an enormous
amount of health care. So the Government is a major or perhaps
the major player, when you are talking about economics and cover-
age.

Finally, I think the Federal Government has a significant role to
play in education, doing things like holding this hearing, and cer-
tainly constituting a body like the President's Commission on Bio-
medical Ethics. The Congressional Bioethics Panel is the latest in-
carnation of Federal concern about biomedical ethics. I think such
groups are enormously important. If the President's Commission on
Biomedical Ethics had not existed and had not turned out its many
volumes, we would be at an earlier stage in this debate nationally.
The Federal Government has played an important leadership role.

PROVIDING REIMBURSEMENT FOR COUNSEUNG

Representative SCHEUER. Let me just ask a question here, and
you can answer it now or later.

Would it help move things on a bit, if the Federal Government
changed its medicare and medicaid reimbursement schedules to
provide compensation for communication between doctor and pa-
tient for talk, for hand holding, for the function that Morris
Abram's grandfather excelled in? He may have had a limited ar-
mamentarium. in that little black-what do you call it-the little
black bag of his, but he had a whole further level of contribution in
consoling and encouraging and supporting the patient that many of
us feel has suffered in the current preoccupation with high technol-
ogy and the economic fact that doctors' time is driven by financial
concerns of providing services and procedures that are compensat-
ed under medicare and medicaid.

And this would be, if it were advisable-and I would like to get
the advice of all four of you on this question too, in addition to the
first question I asked-would it make sense for us to make specific
provision for compensating consulting time under medicare and
medicaid?

Ms. WoLF. I think it would be a tremendous step forward to do
that. Whenever you tie increased compensation to the high-tech
character of the physician's intervention, you create a disincentive
for the low-tech type of interaction-conversation, the establish-
ment of rapport, and the like. You provide an incentive for the
physician simply to abstain from conversation and go ahead and
perform a procedure.

Representative ScHEuER. With somebody else. Just leave the
room and go to the next patient.

Ms. WOLF. Sure. And go to the next.
Representative ScHEuER. One question that will inevitably be

raised and should be raised revolves around the fact that whenever
you create a funding process for something, a lot of sharpshooters
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out there will sort of be poking around to see how that can be ex-
ploited and taken advantage of. How would you prevent overuse of
such a consultation provision? Fraudulent claims for consultation
and charging the Federal Government through medicare and med-
icaid for consultations which never, in fact, took place? Is there
any way that this could be policed? And I don't suggest that you
answer that now, but in thinking about possible changes in the re-
imbursement schedule, how would the Federal Government protect
itself against this provision being unfairly exploited and the service
perhaps not rendered or rendered very cursorily or inadequately?

Ms. WOLF. I think it is important to take a historical view and
realize where we stand in a process of historical development.
Right now the problem is insufficient conversation with patients,
insufficient planning ahead. So we need to provide incentives to
swing that pendulum in the direction of conversation. Then pa-
tients, particularly those facing decisions about life-sustaining
treatment, can begin dealing with these tough questions way in ad-
vance-not at a crisis, when they are having an arrest, when they
are going into the ICU or to the hospital and traumatized, but in
the doctor's office before they ever enter the hospital.

The more incentives we can provide for that, the better. Now
sure, we are going to have to worry then about abuses. But that is
a generic concern that we already have to worry about in all kinds
of spheres. Perhaps by simply approaching the problem you raise
as one species of the broader genus of fraud, we can employ the
normal mechanisms to deal with that problem.

I would suspect that this would not be a grave problem anyway,
because as things stand we really need more talk.

OBSTACLES TO GOOD MEDICAL DECISIONMAKING

That was one of the obstacles to good decisionmaking that I was
going to highlight, that there really is not enough planning ahead,
with doctors and patients sitting down together. One of the obsta-
cles to this, and it brings up your State-Federal question again, is
the poor legislation that exists in some States on advance direc-
tives. Advance directives, of which living wills are one type, are
very helpful documents. Patients can use them to state in advance
what they want to happen to them medically if they should lose
decisional capacity, and who should take over decisionmaking for
them, a member of the family or somebody else.

Unfortunately, not all States formally recognize these in statute,
and second--

Representative SCHEUER. Excuse me, in the list that you provided
in this remarkable article from which I quoted a paragraph, I no-
ticed New York was missing. New York was not on that list. Can it
be possible that New York doesn't recognize a living will?

Ms. WOLF. Yes-their is no legislation. My colleague, Giles Sco-
field, may address this in greater depth. But I am afraid that New
York is not on that list, although Governor Cuomo's Task Force on
Life and the Law has suggested legislation that would allow people
to designate a proxy in advance. Now having said that, there is
case law recognition in New York for the use of advance directives.
In statute, however, there is not yet recognition.
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What I was suggesting before, however, is that our States should
be doing a much better job in making advance directives easy-not
complicated, not encumbered with a lot of restrictions, but easy.

I would like to highlight, in closing, a couple of other obstacles to
good decisionmaking.

One is that institutions themselves, health care institutions, need
to undertake a process of debate and developing guidelines on how
to make decisions. You referred to the Hastings Center Guidelines,
which is one effort to spur institutions on to this process. I do want
to clarify that that was a consensus document, the work of a 20-
person group at the Hasting Center of which, indeed, Joanne Lynn
was an important part.

Representative ScHEuER. You were the author of this document?
Ms. WoLF. I was the director of the project that produced the

book. The book itself is the result of 20 people sitting down to work
out guidelines.

Another important obstacle to good decisionmaking is the lack of
medical education. By that I mean not only education within medi-
cal schools but also later efforts, continuing medical education and
other strategies for getting practitioners to work on their decision-
making practices.

There are two final obstacles I would like to highlight. One is the
rampant mythology about the law within health care institutions. I
largely blame lawyers for this. The quality of legal advice being
given is often not good. When I go around and give grand rounds or
whatever in different hospitals, I am often shocked at the questions
I get about the law. It leads me to believe that the in-house or out-
side counsel for these health care institutions are not doing their
job. They are not going into these health care institutions and af-
firmatively educating providers. Providers then feel they have to
practice law as well as medicine, in order to protect themselves
from real and imagined legal threats.

Perhaps you will get into that some this afternoon in addressing
malpractice. There is a real malpractice crisis, but there is also a
perceived crisis, which figures large in providers' minds and deters
them from candor with their patients and from good decisionmak-
ing practices.

Finally, the last obstacles I would like to highlight has to do with
economics. It is the specter of what I am going to call, and others
have, bedside rationing. It has to do with the perception of econom-
ic problems that the doctor takes into the doctor-patient encounter
with him. Health care professionals are well aware that there is an
economic problem and calls for rationing, but no agreement on how
to do it. The debate is very undeveloped and inchoate. So there is a
risk of health care providers in the one-on-one doctor-patient rela-
tionship deciding to deprive a patient of some care, because it is too
expensive or because that doctor feels he has to do his bit to help
with the economic crisis. That leads to silent, covert, undisciplined
rationing. We can't tolerate that. We've got to make sure that the
level at which rationing occurs, if it is going to occur, is not that
bedsidel level. If rationing is going to occur, it's got to occur at the
institutional level or at the governmental level. Those are the
levels at which we've got to formulate our principles, not with the
individual health care professional winging it at the bedside. We
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have to have explicit discussion, public debate, and scrutiny of the
principles we develop.

In conclusion, biomedical ethics and the law have at this point
done a lot of work articulating the necessary foundation. We've
achieved a lot of agreement. The task now is to move into the
clinic. We have to do some very hard-nosed investigation and re-
search on the obstacles to good decisionmaking, and we have to
proceed with determination to knock these obstacles down. I com-
mend this subcommittee for undertaking that important process.
Thank you.

[The prepared statement of Ms. Wolf follows:]
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PREPARED STATEMENT OF SUSAN M. WOLF

The Obstacles to Ethical Decisions --
in Medicine:

The Case of Life-Sustaining Treatment

I an honored to be here today to testify before this Committee on a

problem of great significance: the obstacles to ethical treatment decisions

for patients coping with illness, disability, and impending death. This has

been a focus of my own work for quite some time. I am an attorney and the

Associate for Law on the staff of The Hastings Center. The Center is an

independent research institute in Briarcliff Manor, New York, specializing in

medical ethics. I served as director of the Center's Project on the

Termination of Life-Sustaining Treatment. That project recently produced the

first comprehensive set of guidelines on how to make decisions about such

treatment. In addition to my work at the Center, I have recently served on

the Office of Technology Assessment's Panel on Institutional Protocols for

Decisions about Life-Sustaining Treatment. I also sit on the Ethics Committee

at Memorial Sloan-Kettering Cancer Center in New York, and teach on law and

medicine at New York University School of Law.

The very fact that we are here today to discuss the obstacles to ethical

medical treatment is remarkable -- remarkable because ten or fifteen years

ago, people thought these problems would be solved by now. We would

recognize the basic right of patients to control their treatment through

informed consent or refusal, and the authority of a surrogate decisionmaker to

decide for a patient without decisional capacity. We would enact "living

will" legislation allowing people to state their treatment preferences in

advance, and the problems would go away.
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The problems have not gone away. Twelve years after the Karen Ann

Quinlan decision recognized the right of patients to refuse treatment even if

the expected consequence is death, it is clear that for many people that right

remains more fiction than reality. Many patients still receive inadequate

information about their options and never really become partners in the

clinical decisionmaking process.

It is apparent that there are substantial obstacles to ethical

decisions about medical care. I would like to concentrate in my testimony on

the obstacles blocking good decisions about life-sustaining treatment in

particular. I choose this focus, and would like to suggest that it is an

important focus for this Committee's work, for three main reasons.

First, these problems touch an enormous number of people. We will all

face death, of course, and because of the technological capacities of modern

medicine, many of us already have or will confront decisions about the use of

life-sustaining treatments -- the ventilator, cardiopulmonary resuscitation,

dialysis, artificial nutrition, and the like. The AIDS crisis gives this a

terrible urgency -- we tragically now have a whole new population of younger

people who must face their own deterioration and death.

Second, life-sustaining treatment and care in the last year of life is

expensive. Increasingly there is talk of rationing, and how to produce more

deliberate decisions about the proper allocation of health care resources.

Any sort of allocation decision, particularly when the life-and-death

consequences are so direct, raises fundamental concerns about justice and

nondiscrimination.
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Finally, decisions about life-sustaining treatment are the perfect arena

in which to examine the obstacles to ethical decisionmaking in medicine

generally. Death and dying is one of the very oldest concerns of biomedical

ethics. In no other sphere is there so much consensus, and such a well

articulated model of what clinical decisionmaking should be. This is the

fruit of more than a decade of litigation, a huge interdisciplinary

literature, and a number of governmental reports -- the most important of

which remains the 1983 report of the President's Commission for the Study of

Ethical Problems in Medicine and Biomedical and Behavioral Research, entitled

Deciding to Forego Life-Sustaining Treatment. Yet despite all of this, the

gap between rhetoric and clinical reality remains wide. It turns out to be

much easier to change the way people talk than their actual clinical behavior.

There is probably no medical student in this country who does not know the

phrase "informed consent," but translating that into effective conversation

with patients and support for their authority, is a much more difficult task.

This would give no surprise to any sociologist, but it has come as a rude and

rather recent awakening to those concerned with the quality of patient care.

This hearing thus comes at a critical time. It has finally become clear

that the talk, the analysis, and the models have not done the trick. Surely

they have been important. They have laid the foundations and given us a

common understanding. But that is not enough. The ultimate concern is what

sort of care patients are getting; how decisions about that care are actually

being made; and how doctors, nurses, patients, and families are really

handling these weighty problems. This is a sobering time for those who have

been studying and attempting to change clinical decisionmaking. We are

chastened by the limits of our success. Bioethics, in my view, is
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consequently moving into the trenches. Clinical ethics is more important than

ever -- ethical analysis on the ward, in the emergency room, the intensive

care unit, the nursing home, and the hospice. Bioethics has always concerned

itself with cases, but there is new impetus to turn to the clinic for

answers, searching for the real obstacles to good care and for the possible

solutions.

A number of obstacles to good clinical decisionmaking have already become

apparent. I would like to suggest five that I think are particularly

significant -- the need for institutional discussion and guidelines on

clinical decisionmaking; the lack of good medical education on these issues,

poor state legislation on advance directives, rampant mythology about the law,

and risk of covert rationing by caregivers.

First, there is a need for health care institutions to undertake a

deliberate process of self-scrutiny and debate, in order to formulate explicit

guidelines on how clinical decisions should be made. This has already begun.

Many institutions now have policy on "Do Not Resuscitate" orders. These are

orders by a physician directed to all health care personnel to refrain from

administering cardiopulmonary resuscitation in the event that the patient has

a cardiac or respiratory arrest. This permits the patient to die without

medical intervention. When the practice of refraining from resuscitation

first came to light, it was beset with scandal. Patients were given DNR

orders without consulting them, there was sloppy or no recordation, and there

was no physician accountability. Institutions began to formulate DNR policies

to cure these problems. These policies by and large mandated a patient's or

surrogate's decision on the acceptability of the order and formal

documentation. Now the Joint Commission on the Accreditation of Healthcare
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Organizations mandates DNR policy as a condition of institutional

accreditation.

Recently, there has been an effort to go beyond DiR orders and adopt

institutional guidelines about other forms of life-sustaining treatment.

Indeed, The Hastings Center produced a book last fall entitled Guidelines on

the Termination of Life-Sustainina Treatment and the Care of the Dying, the

first truly comprehensive guidelines covering all the major treatment

modalities. We found that in formulating guidelines it is necessary not only

to recommend a basic decisionmaking process, but also to take up the special

considerations raised by each of the key treatments. It is also critical to

address the affirmative side of caring for the dying: palliative care, pain

relief, and supportive care. Beyond that there are systemic issues: what

procedures to follow in declaring death, how to structure ethics committees

and other mechanisms for ethics consultation within an institution, the role

-- or the limits of the role -- of economic considerations in these decisions,

and how to get a grip on the currently chaotic way in which patients move

between different health care settings.

Getting institutions to formulate guidelines is a promising way to help

bridge the divide between rhetoric and clinical reality. But the point is not

simply to have these institutions put together good-looking documents. The

point is to have then use the challenge of writing guidelines to scrutinize

their practice, debate the issues, and try to come to some agreement then

memorialized in the policy. Even after the policy is drawn, the work is not

over; the most artfully drawn policy is no guarantee of behavioral change.

Policies must be accompanied by a process of education, revision, and

monitoring to see whether clinical behavior is successfully altered.
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A second needed strategy, beyond the institutional guidelines process, is

improved medical education at all levels, including Continuing Medical

Education courses for established practitioners. There is a serious lack of

training in how to work with patients to make decisions about life-sustaining

treatment. That training may take many forms -- from formal courses, to

presentations in the hospital at Grand Rounds, to informal lunches to discuss

difficult problems. A fruitful tack is to create an institutional ethics

committees or hire an individual able to consult on ethical problems. Either

can lead education efforts. They can also work with individual practitioners

on particularly troublesome cases.

My third recommendation, turning to the patients' side of the ledger, is

that we need to educate patients about their health care options and help them

exercise control. Proper education requires time; ideally it should begin

well before a medical crisis. The worst place to make a decision about life-

sustaining treatment is in the emergency room or the intensive care unit, when

the patient is debilitated and the family traumatized. Planning ahead is

essential. A very useful tool for planning is advance directives. Advance

directives are documents that people can use to specify, while they still have

decisional capacity, what their treatment preferences are and who should take

over decisionmaking in the event they should loose capacity. Two common

examples are the "living will" and the durable power of attorney for health

care decisions. Advance directives are governed by state law. Unfortu-

nately, these tools are not recognized by statute in all states. Even where

they are recognized, some statutes impose unnecessarily complex requirements

or restrict the circumstances in which advance directives can be used. A

common restriction, for instance, is that the patient must be terminally ill
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for the directive to be given effect. Yet if "terminally ill" means expected

to die within a certain period of time - say, six months or a year -- that is

often difficult to predict. Limiting statutory coverage to the terminally ill

will exclude many whose directives should be honored. Another type of

restriction beginning to appear in some state statutes is that there are some

types of treatment, notably artificial nutrition and hydration, that the

patient cannot effectively refuse through the directive. Yet patients have

fundamental constitutional and common law rights to refuse unwanted bodily

invasion. Advance directives merely help patients exercise those rights if

they so wish, and in a timely fashion. All of these restrictions are counter-

productive. Advance directives legislation should be simple and

straightforward, not complex, discouraging, and restrictive.

A fourth obstacle to good clinical decisionnaking is mythology about the

law. Misconceptions and outright error about the law are shockingly comnqn

in health care institutions: ungrounded fear of prosecution, misunderstanding

of the law on the termination of treatment, and the like. This deters good

decisionmaking practices. It makes physicians fearful of candor with their

patients, misleads then into thinking that they cannot honor patients'

treatment refusals, and discourages proper recordation of treatment decisions.

Lawyers themselves are much to blame for this. Attorneys who work in medical

settings have an affirmative obligation to inform themselves fully and then

work with health care professionals to dispel the unwarranted fears that can

obstruct good decisionmaking.

Fifth and finally, economic pressures loom large. Others coning before

this Committee will undoubtedly address the direct economic disincentives to

good decisionmaking; I would like to focus instead on the way in which
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caregivers' subjective perceptions of the need for rationing and allocation

can thwart good decisionmaking practices. Health care professionals are well

aware of economic pressures and the call for rationing. Yet the public debate

on rationing and allocation is at a much earlier stage than the debate about

what constitutes ethical decisionmaking practices. There is far less

consensus about the economic issues. In this atmosphere, where the pressures

are real but the debate undeveloped and the answers still out of reach, there

is a genuine risk of what has been called "bedside rationing." By this I mean

the health care professional taking matters into his or her own hands and

rationing or cutting costs in an ad hoc, undisciplined way in caring for

individual patients. If we are going to engage in rationing care, that must

be accompanied by a full and public debate and be conducted through explicit

policy at the institutional or governmental level. We cannot leave individual

practitioners to engage in silent rationing according to principles that may

be utterly misinformed and never exposed to public scrutiny.

I believe that fulfilling these five needs -- for institutional

discussion and guidelines, improved caregiver education, greater information

for patients and ease in using advance directives, better understanding of the

law, and a firm rejection of bedside rationing -- will go a long way toward

removing the obstacles to good clinical decisionsaking.

Biomedical ethics and the law have articulated a necessary foundation for

good medical decisionaaking. Yet after years of work developing a picture of

what clinical decisions should look like, one thing is clear: words alone are

not going to do the job. It will take hard-nosed investigation of what is

really going on in the clinic, and a resolve to tear down the obstacles to

good decisionuaking. I commend this Committee for undertaking that process.
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ROLE OF GOVERNMENT IN RESEARCH, EDUCATION, AND DISSEMINATION

Representative ScHEuER. Well, thank you for your very direct
and thoughtful statement, Ms. Wolf.

I am going to ask all of you at the end, is there a Federal role
here? It seems to me that there are a few things that the Federal
Government can do that are widely accepted, and one is financing
research, and another is stimulating the distribution of informa-
tion, and if doctors aren't really well informed, if hospitals and doc-
tors in those hospitals aren't really well informed about the cur-
rent status of the law, it seems to me that this is a fairly uncontro-
versial and comparatively not very sensitive or emotionally laden
function that the Federal Government could provide research and
dissemination of cold, hard, factual information on what the law is
and what the law is not.

Think about that, and then I am going to ask all of you: Is there
a Federal role here, and if so, what? And I say this with a great
deference to the fact that we have 535 ethicists here in Washing-
ton-

[Laughter.]
Representative SCHEuER [continuing]. And probably this may not

be the right forum to consider some of these very emotionally
charged questions. But these ethicists, as they are, may agree that
in some areas the Federal Government would provide a construc-
tive intervention-the Congress and the executive branch-could
help States and help doctors and community leaders in these
States meet head on some of these very perplexing problems. Is
there a research function? Is there an information dissemination
function? And I will ask all of you that later.

Now we will hear from Mr. Giles Scofield, staff counsel for Con-
cern for Dying. And I note, Mr. Scofield that in a memo-I don't
know exactly what it is-under your imprimatur, Concern for
Dying, that it lists States with specific living wills legislation, and
it does not include New York. Does New York come aboard?

Mr. SCOFIu. Well, New York has come aboard through court
action. New York is like New Jersey in the sense that the courts
have given affirmation or recognition of the living wills. So the
Governor's task force did not perceive a need to pass legislation. In
New York, the need really, as it is, I think, throughout the Nation,
is for more education and how to care for patients who are termi-
nally ill.

Representative SCHEuER. Let me add a third possible role for the
Federal Government, and that is, general education. Research, edu-
cation, and dissemination are three comparatively noncontrovesial
roles that we play, and I think we have to make sure that the kind
of education we would engage in would be consensus education. It
probably would not permit the Federal Government to take a role
right at the cutting edge of some of these extremely emotionally
laden and controversial questions, but where there is a consider-
able degree of consensus, probably we could do some education, and
we certainly could encourage information dissemination, and it
seems to me we could do the kind of research that you folks
thought was appropriate.
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I apologize for the intervention, Mr. Scofield. This was on my
time, not on yours. Please proceed with your presentation.

STATEMENT OF GILES R. SCOFIELD, STAFF COUNSEL, CONCERN
FOR DYING

GAP BETWEEN LAW AND CLINICAL REALITY

Mr. SCOFIELD. Thanks very much, Mr. Chairman. First of all, I
want to thank you for inviting us to come here and speak before
you today and for the invitation to deal with these issues, if I could
take Mr. Abram's remarks as a model, in a sensitive and compas-
sionate manner. And I say that because when I was in law school
the Karen Quinlan case was decided, and I don't think there is a
person in the United States who hasn't heard of that case, but
based on what we see on a daily basis at my office, you would think
that a lot of doctors and a lot of lawyers don't know what that case
stands for and aren't aware of all the developments that have
taken place since that case was decided.

Numerous decisions in New Jersey, the fact that 39 States now
have some form of living will legislation, the Hastings Center
Report. There is so much work out there that in the cases decided
most recently in New Jersey and California in the last year, the
courts have begun to say, we are grown up now. There is enough
law out there. There are enough studies. There are enough reports.
These matters should -not be in court. Physicians and patients
ought to be able to decide these matters and discuss these matters
on their own.

I bring that to your attention because even though the courts
recognize that right, it is not reality, there is such an immense gap
that exists between what the law permits and what actually goes
on at the clinical level.

There was a study just published this week in Colorado from the
Graduate School of Public Affairs regarding the familiarity Colora-
do physicians have with their State's living will statute and the
living will document in general. They concluded that a sizable
number of physicians, even though Colorado has had a living will
for a number of years and has actually had case law on it, are in
fact unfamiliar with the document. And an even greater number of
physicians are unfamiliar with the uses of the durable power of at-
torney which permits you to have someone else make decisions on
your behalf when you can't on your own.

An even larger number of physicians said that discussions about
either of these types of advance directives constitutes a negligible
portion of their practice.

EDUCATE PROVIDERS AND CONSUMERS ON LEGAL ISSUES

Education is one thing I am glad you mentioned because educa-
tion is the one thing that Concern for Dying is all about and has
been about for 20 years, educating patients as to their rights
through dissemination of the living will, but also providing train-
ing and seminars to physicians, nurses, anyone on the health care
side who gets involved in making these decisions.
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I am going to follow on Susan Wolf s remarks and say that hospi-
tal lawyers need to be educated here as well, although I don't know
exactly quite what the Federal role would be for that. When I was
in private practice, I represented doctors on malpractice suits and
lawyers on malpractice suits, so I am more than a little bit familiar
with the extent to which lawyers fall short of the obligations owed
to their clients.

Hospital lawyers, by and large, tend to know an awful lot about
certificates of need, malpractice suits, zoning matters, and reim-
bursement matters, but when they get the call from a doctor
saying I have a patient, in whatever wing, who wants to refuse
treatment, the reaction is often a knee-jerk one of simply going to
court instead of going to the case books and finding out what the
patient's rights really are.

How you are going to educate lawyers, I don't know. I certainly
would not want to have the Federal Government start paying for
it, although it might make my job a lot easier.

COSTS OF LAW CLINIC REALm GAP

The one thing I did want to bring to your attention today, be-
cause they can't be here themselves today, would be the enormous
personal cost- that the present gap between what the law permits
and what goes on at the personal level imposes on patients and
their families. There are presently at least six cases pending in
States around the Nation regarding matters of treatment refusal
that have been disposed of elsewhere, and there is really no sub-
stantial reason why these cases have to be in court.

When people end up going to court, it can cost an awful lot of
money. It can cost $20,000 just to get the initial court order to have
treatment stopped. In a case in California last year, they awarded
the patient's family $160,000 for the legal expenses incurred in
going to court under circumstances in which the court concluded
there was no basis for anyone to be there. In the meantime, fami-
lies can spend down their own resources, receiving care that they
don't want.

In Michigan last year, there was a case involving a patient
named Clifford Cullum who was diagnosed with Lou Gehrig's dis-
ease back in 1983. In 1985 or 1986, he and his wife had to sell their
house because they had used up all their other assets to pay for
their medical expenses. The $67,000 that they got from that sale
was eventually used up in paying for the remainder of his medical
expenses, and he ended up having to go to court to have treatment
stopped. Lou Gehrig's disease is one of the worst diseases there are,
and this is the case of a competent patient who clearly should not
have to be in court. It is someone who could communicate.

In North Dakota last year, there was a woman named Iona
Bayer, a 61-year-old patient who had suffered a heart attack and
gone without oxygen for 25 minutes. I think anyone who is familiar
with oxygen deprivation and its effects on the human brain could
tell you that after 25 minutes, Iona Bayer's chances of recovery
were pretty slim. In fact, she was left in a persistent vegetative
state, the same kind of condition that Karen Quinlan had 12 years
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ago. She was being maintained with an artificial breathing device
and with a nasogastric tube.

Her family went to court because they believed that she would
not want to be kept alive this way. The judge agreed with them
and ordered the feeding to stop. What happened then is that the
doctors devised another way for feeding Ms. Bayer. What they did
was, they would take a large syringe and they would treat her
throat in such a way so that the food they put in her mouth would
not go into her lungs. They would take the syringe, load it up with
about 20 ounces of food and water, and put it in a cheek on one
side of her mouth. And because she still had some sort of swallow-
ing reflex, as the nurse explained to the court, what would happen
is either some of this would run out the side of her mouth or some
of it would be swallowed. And they did this to her four times a day,
until they went back to court.

Now, I don't know what the doctor testified to in court. I mean
obviously this was not artificial feeding in the sense of there being
a nasogastric tube. I have always called this artificial eating. I
think that is what he invented.

But the court ruled that this is what the family didn't want
when they had been there earlier in February and this had to stop
as well. Well, eventually it did stop, but the problems of the Bayer
family didn't. They are now being sued for medical treatment, med-
ical care, services that were provided seemingly in one instance in
violation of a court order, but absolutely regardless of what the pa-
tient's wishes were.

Representative ScHEuER. In defiance of what the patient's wishes
were.

Mr. SCOFIELD. Absolutely. And they filed a counterclaim, saying
if anybody is going to pay for the medical expenses, it is going to be
the people who provided them to us against our mother's will, and
also for the legal expenses that they incurred.

That is one of the cases that is out there, and you sit back and
you say why is this happening?

ROLE OF GOVERNMENT IN LEGAL ISSUES

I think that the role that the Federal Government could play
here would be if you can't educate lawyers, I guess you could prob-
ably try to educate the doctors. If they are going to be using the
technology, then they have to start thinking about how they are
going to use it. I don t know the best way to do it. Maybe you need
to put a set of instructions on the side of every respirator saying,
by the way, if you turn this on, you should be aware that there is a
law in this State that under these circumstances says that you
should turn it off if the patient establishes the following elements.

Perhaps through residency training programs, which I know re-
ceive some Federal support, perhaps at the nursing home level,
through regulations that would give recognition to such documents
as the living will, the durable power of attorney, would say that
nursing homes have to act in a manner that is consistent with
State law, you would start getting doctors to start thinking about
these things; because I think what is going to happen is that even-
tually a patient is going to sue a doctor for being treated against
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his or her wishes, and the patient is going to win, and the patient
is going to get a lot of money.

I don't think that that is really going to solve the problem be-
cause patients don't want to be in court, doctors don't want to be in
court, patients don't really want those money awards. What they
want at the very beginning is the type of physician-patient rela-
tionship that is conducive to discussing these matters and planning
for them ahead of time.

I don't know if reimbursement for having that conversation is
the way to go. I think that any doctor who takes a sound clinical
history of a patient, which always involves a personal history,
should as a matter of simple sense for patients who are chronically
ill say, do you have an advance directive? If something happens to
you, as it might, when I have to make a decision and I can't talk to
you, who should I talk to? There is no reason why that can't
happen, because doctors know in their heads that it is a possibility,
but sometimes they leave it there.

The Federal role can be, in getting doctors to talk and to think
about these, as I mentioned, either through residency training pro-
grams or a change in regulations or something like that. I think
you could provide a leadership role and a role of guidance that
wouldn't preempt the States, but would give the Federal Govern-
ment a chance to take the first step in getting doctors to start
thinking about technology instead of just using it. Thank you.

[The prepared statement of Mr. Scofield follows:]
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PREPARED STATEMENT OF GILES R. SCOFIELD

Good morning. On behalf of the Board and supporters of

Concern for Dying, I want to thank the Committee for inviting us

to discuss the ethical and legal issues facing the medical

profession. We welcome the opportunity to assist the Committee

in its efforts to explore and resolve these important social

questions.

For those of you who may be unfamiliar with us, let me

provide a little background about Concern for Dying. Concern is

a charitable, educational organization founded in 1967 to

increase public awareness of the isssues of death and dying,

especially in light of the choices afforded patients by modern

medical technology. It is the only educational organization

devoted solely to the ethical, medical and legal issues relating

to the care and treatment of terminally ill patients. We are

dedicated to insuring that dying patients receive proper care,

which includes respecting their right to refuse treatment.

Concern's early members drafted the first Living Will, by

which individuals may express their specific directions regarding

treatment or refusal of treatment during a terminal illness,

thereby insuring that the patient's wishes are given the pre-

eminence the law requires and relieving.family, physician and

others from the agony of a substituted decision made in a vacuum.
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Since 1968 concern has distributed over eight million Living

Wills.

Society and medical technology have come a long way in 20

years, and yet we are facing many of the same questions that

surfaced prominently in 1968. That was when we heard of the

first successful heart transplant, the Harvard criteria for

determining brain death, and the Living Will. Although the

technology has changed and introduced us to other new marvels, it

has simultaneously created new types of problems and a steady

stream of vexing moral and, unfortunately, legal questions.

These include:

How do we decide what care to provide dying patients, and

how that care is to be paid for?

How should the medical professions respond to the patient

who wishes to refuse any further treatment?

At Concern we seek to address these issues from the patient's

perspective, taking into consideration the concerns of those

whose job it is to provide that care.

Although it has had to accommodate all the many changes

medicine has brought us, the thinking that led to the Living

Will's development has remained fundamentally unaltered. It is

based on a simple principle, as old as the common law: you may

not treat a patient against his or her wishes. Treatment that is

neither desired nor invited is unwelcome. This belief, grounded

in the doctrine of informed consent and, in some states ,in the
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right of privacy, protects a patient's right of medical self-

determination.

Related to that principle is the belief that the decision

to apply, withhold or withdraw medical treatment of whatever sort

is ultimately a matter of human judgment. That technology gives

us options, but doesn't dictate what should be done. That though

we may have an artificial heart, an artificial kidney and even

something called artificial intelligence, there is no such thing

as artificial judgment. Personal choices must be made by the

people who will be affected by them. That means by the

patients. No matter how marvelous medicine becomes, decisions

about its use must always focus on the personal desires of the

patient and the realities of modern medicine. Which is to say

that sometimes we can postpone or delay death, but we're not

going to conquer it.

Judgment involves responsibility, and in the realm of the

critically or terminally ill patient that responsibility is

awesome. But we assume that responsibility, willingly or not, by

developing and using the technology that has become so familiar

to us. Unless we wish to discard that technology we may not

shirk the responsibility it imposes on us.

Applying these principles provides substantial guidance to

resolving many of the issues we face. Competent patients have

the right to refuse treatment, even life-sustaining treatment,

and may express that preference verbally, through a living will,

some other form of advance directive (such as a durable power of
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attorney), or in any other reliable mode of communication. This

is recognized in the 39 jurisdictions whose legislatures have

passed living will legislation and wherever courts have upheld

this fundamental principle.

A legally authorized representative, such as a guardian,

conservator or the holder of a durable power of attorney, may

make such decisions on the basis of this type of evidence or, in

its absence, on the basis of what would be consistent with the

patient's personal values and beliefs, or, failing either of

these, by a determination of what would be in the patient's best

interests.

In the twelve years that have followed the famous Quinlan

decision, these principles have been endorsed and elaborated on

by numerous court decisions, professional organizations such as

the American Medical Association, the Presidential Commission

Report, Deciding to Forego Life-sustaining Treatment, and most

recently, the Hastings Center's Guildelines on the Termination

of Life-sustaining Treatment and the Care of the Dying. Despite

these achievements, patients and their families suffer from the

immense gap that separates what the law permits from what doctors

do.

We receive about 50 phone calls each day from people who are

worried about the prospect of being maintained unnessarily by an

array of tubes they don't want. These calls frequently come from

a family facing the ordeal of a loved one who has already been

hooked up to one of these devices despite evidence that it wasn't
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wanted and the doctor's acknowledgment that the patient is not

going to recover. And yet the family can do nothing because of

the doctor's belief that what the family wants constitutes

murder, or might result in a malpractice claim, or requires a

court order. In fact, a colleague of mine recently encountered a

hospital that has a "policy" of requiring court orders. None of

these concerns is realistic, and patients end up bearing the

burden of someone else's misperception of what the law permits.

It can easily cost up to S20,000 for a family to initiate

and complete the process required for getting a court order. The

process can be lengthy, especially if a hospital or doctor elects

to appeal an adverse decision. The New Jersey Supreme Court, in

the trilogy of cases decided last summer, said that in most

instances there is no need to be in court and that no purpose is

served when a doctor appeals an adverse trial court ruling. Two

recent California cases went so far as to award counsel fees to

patients who were unnecessarily forced to seek court orders. In

one case those fees were $160,000; in the second it will likely

be an even larger amount. These courts basically are saying that

there are enough cases, reports, and studies on these matters

for physicians to make the decisions without going to court. And

yet, from the daily phone calls we receive, it is clear that many

requests go unheeded, and that still patients fear they will be

trapped by medical technology they do not want and cannot stop.

What is equally clear from these cases, reports and our

experience is that many people do not want to be sustained
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indefinitely on life-sustaining treatment, or even receive

cardio-pulmonary resuscitation in the event of a foreseeable

cardiac arrest. With advance planning, through a Living Will,

these choices may be made and human tragedy avoided. Yet we have

also found that the Living Will, while a legally valid document,

is no substitute for a compassionate and candid relationship with

one's physician. Patients want doctors to listen to them. In

order for this to happen more physicians, nurses, hospital

administrators (and the lawyers who represent them) need to know

that when a patient says "enough" it is not time to call the risk

manager or the district attorney or the local judge. It is time

to resolve this matter where it began, in the context of the

physician-patient relationship. For this reason, we believe

that improved professional education will enable patients to

refuse treatment they do not want and receive the care they

deserve.

If we lived in a world where life went on forever we might

not have to make these types of decisions. There is no magic

bullet that can make this profoundly difficult problem go away.

Especially in this age of cost consciousness treating patients

who don't want it makes little sense. It would certainly help if

we could persuade doctors to stop forcing treatment on people who

don't want it.

The ultimate question, therefore, is whether we want to live

in a society wh~re medical care is applied with or without

regard to a patient's wishes. Most patients and most doctors do
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not want to be in court. As a judge who handled one of these

cases recently said, "When a doctor calls a judge, he's no longer

practicing medicine." Unless doctors are willing to practice

medicine in a responsible and compassionate manner these

principles will remain meaningless to patients. It requires

effort, but it can be done. It involves, especially in an age of

budgetary constraints, facing the limits of our society and its

resources, just as facing death necessitates facing the limits of

our existence.
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Representative SCHEuER. That was provocative and thoughtful
testimony.

The Federal Government does have a means of encouraging the
States to take all kinds of action without forcing them to do it, by
use of the carrot rather than the stick, and provide Federal moneys
for such and such an activity, so long as the States do thus and so.

What the two of you, I guess, are suggesting is that at a certain
point in a patient's life, a hospital is a dangerous place to be be-
cause a patient, once he enters those portals, or is carried into that
place on a stretcher, loses all autonomy, loses all control over his
or her own life.

Is the answer for an individual to stay at home, to die at home,
where at least he has control? For some individuals that is a prac-
tical alternative; for many others it would not be a practical alter-
native.

Is there any other kind of a place where a patient could go and
get whatever care they would deem appropriate for them in their
stage of living or dying from a terminal disease perhaps, that
would be designed to ease their suffering, ease their pain, and let
them die a death of dignity? Is there a place where they wouldn't
lose control, where they would be capable of limiting the kind of
health care they receive to avoidance of pain and suffering?

Is there a possible role for the Federal Government in saying to
all hospitals that receive Federal moneys of any kind-and that
presumably includes 99.99 percent of all hospitals-yes, you do re-
ceive Federal funds and we are going to establish a condition of re-
ceiving Federal funds. That condition is that in some way that I
can't define at this moment, you must recognize the patient's right
to make key decisions over their life and death, so long as they are
:ompetent, and you must recognize the right of a patient surrogate
and/or family and/or doctor to make those decisions in the event
that the patient is no longer capable of making those decisions. Is
there some way that could be done?

MEDICAL ETHICAL DECISIONMAIUNG

I am very happy to recognize Ms. Ann Neale, vice president of
Bon Secours Health System. We are very happy to have you Ms.
Neale.

Please proceed as have the first two witnesses in chatting with
us informally, and then I am sure we will have some questions.

STATEMENT OF ANN NEALE, VICE PRESIDENT, BON SECOURS
HEALTH SYSTEM, INC.

Ms. NEALE. I would like to add my voice, commending you and
your committee for holding these hearings and thank you for the
opportunity to participate.

When Mr. Podoff invited me, he suggested that the panel would
be addressing decisions around the treatment of terminally ill per-
sons, neonates, elderly persons, and he also expressed your interest
in the issue of organ transplantations.

Having to narrow this because of time limitations, for both
speaking and preparing the text, I, too, concentrated on life-saving
technologies from two different perspectives: the clinical decision-
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making perspective where the major players are the patient,
family, and care giver-prominent among them, the physician-
and I would concur with my colleagues who very much assert and
insist that the patient is the primary decisionmaker; and then also
from the perspective of allocation and rationing, where it is gener-
ally agreed that the locus of authority rests with regulatory and
legislative bodies at the regional, State, and Federal levels, I want
to move on to discuss life-saving technologies from the perspective
of allocation and rationing.

I entitled my own remarks "Limits and Balance in Clinical Deci-
sions Concerning and Policy Decisions Allocating Health Care Re-
sources," so my theme is going to be limits and balances. I am cog-
nizant that this is a subcommittee of the Joint Economic Commit-
tee. I can imagine that a good deal of your interest has to do with
the fact that we spend more money in our country than any other
country in the world on health care, both in absolute dollars and as
a percentage of gross national product.

We do that, despite the fact that our outcomes, our statistics, are
not better than and often are worse than other countries with
much less spending.

Representative SCHEUER. As an information matter, we spend
just under 12 percent of GNP for health. The average that the
OECD countries spend, the developed countries of Europe, Austra-
lia, New Zealand, Canada, Japan, the average is about 8 percent, so
we are spending almost 50 percent more than the average and, as
you say, with little or no indication that they are suffering inferior
health outcomes to us.

Ms. NiEAL. I don't mean to diminish the economic implications
of all of this, but I suggest that the issues that we are grappling
with are really fundamentally philosophical and political issues.
Other countries can and have solved the economics, and persons
much better equipped than I have laid out various ways that we
can cap and contain costs.

So I suggest that what is lacking is not an economic solution as it
is the moral understanding and conviction, conversion perhaps,
and a political will then to act on that which needs attention in
these matters.

COSTS IN PROLONGING LIFE

What I have done in my section of testimony concerning clinical
ethical decisionmaking is talk about life, its purposes, its value, its
meaning. I have given a very cursory outline, a sketch of an argu-
ment that concludes that although life is intrinsically valuable, it
is not an absolute value. We are generally obliged to preserve and
to prolong it, but up to a point, a reasonable point.

My starting point is that life is a fundamental good, that it has
intrinsic value no matter its quality, and that a basic ethical as-
sumption, it seems to me, of medicine is that we would protect and
preserve and often, if not usually, prolong life.

I think, however, it is important to note that quality of life is a
relevant factor, as is cost, in determining our obligation to prolong
life. The reason we prolong life, it seems to me, is because physical
life enables us to pursue other human goods such as knowing, re-
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lating, loving others, pursuing truth, beauty, good, playing, all
those good kinds of things.

If the life that we experience is so minimal, if the quality is so
diminished that there is no prospect, virtually no, or very little,
prospect of engaging in any other of life's human goods, although
the poor quality doesn't affect the value of that life, that life is still
valuable-it makes moral claims on us-it may affect our obliga-
tion to preserve it. And in fact I suggest that it does. And cost en-
tailed in the preserving of life is also morally relevant.

Representative SCHEUER. You have said something very impor-
tant when you said that the costs of preserving that quality of life
and of deferring death are morally relevant. You said something
very important there.

Either you can pursue it now oi I will ask you some specific
questions later on.

Ms. NEALE. I will pursue it to this extent. I think that there is
nothing in a sound ethic, nothing in a sound Christian ethic, noth-
ing in a sound Roman Catholic ethic, that would suggest we have
to prolong life at all costs. The Roman Catholic Church, is noted
for its strong prolife position yet years ago the Holy Father said, in
making the distinction between ordinary and extraordinary means,
that you don't have to move to Arizona if that would improve your
asthmatic condition. You don't have to take on burdens that im-
pinge on other of life's value. We need to preserve and prolong life
up to a reasonable extent, and there is some legitimate leeway
within that.

So I am pointing out for the 535 enthicists in Congress that there
is nothing in the Roman Catholic ethic, and I would say in any
sound human ethic-

Representative SCHEUER. Excuse me, Ms. Neale. I never said they
were in Congress. I just said there were 535 distinguished ethicists
in Washington.

Ms. NEAT . Excuse me. I jumped to a big conclusion. I don't want
them to think that a religious tradition as strong as ours in the
area of life and the obligation to prolong it would stand in the way
of an individual clinician suggesting to a patient who has the right
to decide-the locus of decisionmaking is there-that perhaps it is
reasonable to cease with aggressive measures and to intensify our
comfort measures.

There are other important values for the individual and society,
it seems to me, which ought to take precedence. A well-known
moral theologian in our tradition, Dick McCormick, cites what he
thinks are two misguided positions with regard to our obligation to
prolong life. One he calls medical moral pessimism. Persons coming
from this perspective find life of absolutely no value unless it is to-
tally robust, and they would be inclined to drop life-prolonging
treatments if the infant couldn't go to Harvard, or if there was any
diminishment of potential. That is a midguided position, a pessi-
mistic position.

Likewise is a medical moral optimism misguided. These are vital-
ists. They believe that life is the only and the highest and the best
good, and that we must do everything we can to prolong it at all
costs.
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Well, Dick McCormick suggests that we follow a middle ground,
one that values life, that sees intrinsic value in all of life, but
which suggests that we have a limited obligation to preserve it.

Now, I haven't said exactly what those limits are, but I would be
willing to venture in a question and answer period what some of
the limits quite obviously are. But my testimony then goes on to
the issue of allocation of resources, and I suggest that limits and
balance are required here.

BIAS TOWARD HIGH-TECHNOLOGY CARE VERSUS OTHER NEEDS

The imbalance I am speaking of is the emphasis in our health
system, which has already been alluded to by previous speakers, on
acute inpatient, high-cost, high-tech care. That bias was shown
even in the recently touted medicare overhaul. The immediate
health benefit to medicare individuals is going to be qignificantly
reduced liability for unlimited inpatient hospital eamt.

So what we are doing is, the immediate payoff for that, which
every medicare beneficiary is paying for, is inpatient, probably
high-tech care, which very few medicare beneficiaries draw on.

But I think two more obvious examples of this in our health
system, and Mr. Scofield particularly alluded to it, are the inten-
sive-care efforts we make-I will cite the example of neonates.
Neonatal intensive care units seem to have elastic walls and we
don't always, it seems to me, although it is harder in the case of
infants and children to be sure about prognosis, but we don't
always look at prognosis, the ability to pursue life's good as careful-
ly as we ought to, so that we have neonatal intensive care units
spending thousands, tens of thousands, perhaps hundreds of thou-
sands of dollars on children whose prognosis is very grim, if at all
hopeful.

That happens at the same time, in the same city, perhaps in the
shadow of that same neonatal intensive care unit, where scores,
perhaps hundreds of children are not getting routine care-immu-
nizations against childhood diseases.

I work for an organization that has numerous hospitals and
nursing homes. I am aware that in our hospitals we have played
out-and I know that this is true probably in almost every hospital
in the country-the tragic and, in fact, I would say sometimes the
absurd drama of elderly people, end stage numerous diseases, no
longer going to regain any cognitive or affective function, who may
even have expressed prior wishes, but if that is not the case their
loved ones are expressing them for them, asking not to receive
care, not being totally informed about what "everything" means,
and spending thousands of their dollars or the public's dollars on
care that really, it seems, we don't need a professional ethicist to
decide is not proportionate to the benefit.

REALITY OF LIMITED RESOURCES

What I am suggesting then is that we have to be ready to make
some hard choices, and I think policymakers have to be ready to
make them. It seems to me that in light of the potential unlimited
technological interventions and the limited public funds, we have
got to make explicit the choices we are making.



360

HCFA, for instance. It must be very difficult for those officials to
decide not to reimburse for a spectacular, potentially life-saving
technology. Doing that makes it less possible for them to reimburse
for other more appropriate technologies.

My State, Maryland, chose to mandate an insurance benefit for
childless couples. I know that I don't fully appreciate their trage-
dy-because I am not part of a couple wishing to have a child and
unable to do so-but that sad fact itself is not, it seems to me, suffi-
cient reason to go ahead and mandate in vitro fertilization as a
benefit that must be offered by every insurer who comes into the
State.

There are costs far beyond the economic costs of that, and I am
not even speaking to some of the Roman Catholic concerns about
reproductive ethics. There are justice issues. There is the matter of
employers going to self-insurance, and in that case they are not
covered by ERISA and can have much less adequate packages for
their employees than the law permits.

There is a remarkable instance, I think, or responsible policy-
making that happened within the last year at the State level. I am
alluding to the decision by the medicaid program of Oregon to not
cover organ transplantations other than corneas or kidneys which
had been covered. What led up to that was a very thorough educa-
tion process in the State of Oregon, called Oregon Decision, where
through town hall meetings, church gatherings, living room
forums, persons were educated about health care financing, the
tradeoffs that had to be made, so that when the medicaid program
found that it had $48 million worth of health service enhancements
vying for $15 million of funds, organ transplantation and other
matters did not make the final cut.

Now, people in Oregon are able to accept that with some equa-
nimity and they understand the rationale. That is not true, it
seems to me, as that news hit the fan. The media that I have seen
have really called into question the sincerity and the goodness and
the reasonableness of that kind of a decision.

I think policymakers have to bite the bullet and make that ra-
tionale clear.

Representative SCHEUER. Apparently that decision was made
after considerable public introspection, as you say, through church
groups, religious meetings, local meetings of all kinds.

Does that indicate to you that this is the proper way for these
agonizing decisions to be made by a community, by a State, and
that we are less able to engage in a national debate in the church-
es and synagogues and whatnot than we are on a State level, and
that perhaps the way we should make progress in the future, the
near term, is to follow the Oregon example and let the States mobi-
lize their religious leadership and their spiritual resources in the
kind of fashion that apparently Oregon did?

GOVERNMENT ROLE IN ALLOCATION OF RESOURCES

Ms. NEALE. I don't think it is an either/or decision, Congress-
man. I believe that those things should happen, those local intitia-
tives should happen. But I believe that policymakers at the Federal
level and even at the State level, absent that kind of thorough-
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going education, have all sorts of opportunities to make principled
decisions, for instance with regard to what you are going to fund or
not fund, what kind of benefits will be included in the medicare-
medicaid package, what the income eligibility levels will be.

One thing that the Federal Government could do right away
would be to make medicaid a Federal program from the perspec-
tive of income eligibility and benefits packages, and they are
moving towards that. But the fact that it is a State-Federal pro-
gram, and that States can set the income eligibility level-and
some of them don't do it totally out of miserliness, they don't have
adequate resources-I think is a disgrace, and that is why we have
so many poor persons who are not covered by medicaid.

So I would like to see action happening at both levels and not let
Federal lawmakers off the hook.

What I am suggesting then is the fact that there are childless
couples who might be benefited by in vitro fertilization, but cannot
afford it, or a 7-year-old boy who needed a bone marrow transplant
in Oregon but did not receive it, those may be unfortunate reali-
ties, and they surely are unfortunate realities, but they are not
necessarily and I suggest they clearly are not unfair, given the
health system that we have now.

We should not be saving a few hundred thousand dollar lives and
not acknowledging that we are not serving well thousands of lives
that could be saved at much lesser costs.

CHRISTIAN ETHIC DOESN'T PRECLUDE ALLOCATING HEALTH RESOURCES

My message then in my testimony is that a sound ethic, surely a
Catholic-Christian ethic, concerning our obligation to preserve life
or to provide health resources does not preclude, in fact it may re-
quire acknowledging and setting limits, both at the clinical deci-
sionmaking level at the given institution, and surely at the level of
allocation where policymakers and regulatory bodies are making
the decisions; because physical life is only one value. Justice is not
necessarily served by providing extraordinary benefits to a few at
the expense of ordinary benefits for many more.

I recognize that setting limits is not popular, at least in the short
run, and I do recognize that the political challenge is formidable,
but I think that the moral imperative to right our system leaves us
no option. Thank you.

[The prepared statement of Ms. Neale follows:]
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PREPARED STATEMENT OF ANN NEALE

LIMITS/BALANCE IN CLINICAL DECISIONS CONCERNING

AND POLICY DECISIONS ALLOCATING

HEALTH CARE RESOURCES

Introduction

I commend this subcommittee on these hearings concerning The

Future of Healthcare in America and am pleased to be able to

address some major ethical issues.

The ethical issues this panel was asked to address -- decision

making about treatment of severely compromised newborns,

terminally ill adults, organ transplantation -- can be

approached from a variety of angles.

I will first attempt to shed some light on the principles and

values which should guide clinical decision making about these

matters. It seems to me that primary responsibility for

medically, morally and socially responsible decisions at this
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level rests with the patient, family, and caregivers. The

health care facility can promote sound clinical decision making

through education, providing forums such as ethics committees

to institutionalize ethical decision making, establish

pertinent policies and hold physicians, especially, accountable

to them.

Next I will comment about these matters from the perspective of

resource allocation, justice and the common good. The health

care community must, of course, contribute to this debate as

well, but the locus of authority and policy making for these

decisions seems to be the body politic, more specifically,

state and federal regulatory and legislative bodies.

Problems at the level of clinical decision making have to do

with the technological imperative -- an uncritical inclination

to apply life-saving technology even when it is not wanted by

the patient, provides no benefit proportionate to the economic

and human costs and is, therefore, medically contraindicated.

Allocation problems which I have described as being the

responsibility of the political realm, occur because we tend to

develop and fund health services which are technologically

sophisticated at the expense of needed, less expensive, more

appropriate health services. This results in serious access

and economic problems.
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I will try not to lose sight of the fact that this is a

subcommittee of the Joint Economic Committee. I suspect that

the fact that the U.S. spends more on medical care than any

other country in the world (both in absolute terms, and as a

percentage of its gross national product) has a great deal to

do with your committee's interest in these issues. I assure

you it is as disconcerting to me, an ethicist, as to yourselves

that recent cost containment programs have had little effect on

overall expenditures -- especially since our outlays are

greater than, and our health statistics often worse than, those

of most other industrialized nations. I hope also to assure

you that nothing in the values and principles that should

inform clinical ethical decision making should stand in the way

of policy makers' trying to rationalize the system.

Allocation, indeed, rationing of services, even if that results

in some individuals not receiving life prolonging technologies

they "need" to live, is necessary to making ours a morally

defensible health care system.

In other words, limits and balance are required at the macro

level of determining availability and distribution of health

care resources.

Although the precipitating factor bringing these issues to your

committee may be economics, I suggest that the problems which

you as legislators face in improving the economics and

financing of health services are not fundamentally economic

problems, they are philosophical and ethical problems.
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Who as a nation are we? How do we value health services? Do

we really believe everyone should have access to a decent

minimum of health care? If so, what should we do about it?

Clinical Decisions Concernino Life Prolonging Treatment

Let me turn, then, to the matter of decision making about

prolonging life which goes to the heart of patients' rights and

the medical profession's responsibilities and which calls into

question some of our most seriously held beliefs and values.

Decisions about whether or how aggressively to treat seriously

ill newborns or terminally ill elderly are never easy. There

are no answers or formulae which can be given in advance.

There are some values and principles which should inform all

such decisions, however.

The crux of the issue, it seems to me, is whether there are

limits on our obligation to prolong life, and if so, how we can

discern them. That is, the significant ethical question in a

particular preservation of life dilemma is, 'Is there an

ethical obligation to prolong life?' -- Not, 'Are we able to

prolong life?"
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In grappling with that question we need to be clear on what we

think about the value of life, what assumptions or biases we

have in that regard.

I will lay out, in summary fashion, an argument about the

meaning and value of human life which goes some way towards

helping us know what we should do in these difficult

circumstances. This position is one that is consonant with the

Catholic, indeed, the Christian moral tradition.

My starting point is that life is a fundamental human good or

value. It is intrinsically valuable, no matter its condition

or quality.

Furthermore, the basic ethical assumption upon which medicine

and health care are based is that life should be prolonged

because living enables us to pursue the purposes of life. I

take the purposes of life to be things which require at least a

minimum level of cognitive and affective functioning such as

knowing, relating to and loving others, pursuing knowledge,

beauty, truth, playing. In other words, mere physical life is

not an end in itself -- rather it is a necessary condition for

pursuing other human goods.
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Medical ethical decision making is shaped not only by our

value/view of life but also by our understanding of death. A

basic Christian understanding of death regards it as a physical

evil, something usually to be avoided, but ultimately accepted

as inevitable. Indeed, it is a necessary transition to a

fuller life in Christ. The ethical corollary, is then, that we

generally have an obligation to prevent death, but not at all

costs.

Finally, it should be noted that quality of life is a morally

relevant factor in decisions about whether one ought to prolong

life. The quality of life does not affect its value. All

human life is intrinsically valuable and makes moral claims on

us. One's quality of life may, however, affect the ability to

pursue the purpose of life (the purposes of life, you recall,

require some degree of cognitive-affective functioning) and

may, therefore, affect our obligation to preserve that life.

If efforts to prolong life are useless or result in a severe

burden for the patient insofar as pursuing the purposes of life

is concerned, then the obligation to prolong life is no longer

present.
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Physiological function, when it can be prolonged after

cognitive-affective function ceases irreparably, is not a

sufficient reason for prolonging life.

This is because physiological function, bereft of the potential

for cognitive-affective functioning, does not benefit the

patient and does not contribute to pursuing the purposes of

life.

The usual ethical obligation to prolong the life of another

person ceases once it can be determined that the person will

never recover or initially develop, cognitive-affective

function.

The foregoing, if persuasive, only allows that it is acceptable

in some circumstances to forego or withdraw life saving

treatment. It does not settle the matter of who should be

involved in that decision and how to reach that determination

in specific circumstances. For the purposes of this testimony,

however, it seems sufficient to emphasize that decisions about

management of the critically ill are not merely medical

decisions. They also have ethical, economic and legal

implications and the responsibility for contributing to those

decisions is shared by many.
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Reverend Richard McCormick, S.J., claims that there are two

misguided positions about our obligation to preserve life. One

he labels medical moral pessimism, that is, the view that life

has no value unless it is totally robust. Someone with this

bias would refuse life saving treatment just because the life

is of diminished quality, no matter how slight. An equally

misguided position is medical moral optimism, or vitalism,

which regards life as the highest and best good. Death, from

this perspective is an unmitigated evil to be avoided at all

costs. Therefore, maximal treatment is always thought by

vitalists to be optimal treatment.

McCormick advises us to strive for a middle ground which does

not view life as an absolute good, which values all life

regardless of quality, but which recognizes a limited

obligation to preserve life.

Allocation of Health Resources

Having put forth a position on the appropriateness of

selectively allowing to die, withholding life-saving treatment,

or treating dying persons with comfort rather than aggressive

measures, I would like to turn to the matter of distribution of

resources and show that limits or balance are called for in

this arena, too.
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I have already referred to the very high and rising costs of

American medical care. I do not wish to criticize the

technological sophistication of American medicine, though I do

take serious exception to our emphases and priorities. We have

in this country, through a series of technical, professional,

political and economic decisions, chosen to create a health

care delivery system which is skewed towards high technology,

in patient, emergency, expensive care. This bias is clearly

evident in the recently enacted Medicare overhaul. The

immediate, major benefit enhancement is a greatly reduced

liability for unlimited, inpatient hospital services covered by

Medicare. Although all Medicare beneficiaries will pay higher

premiums, only a small percentage of elderly actually have long

and expensive hospital stays.

There are numerous other examples of the imbalance in U.S.

health services. In the same city where an affluent suburban,

perhaps even an indigent inner city, neonate with minimum brain

stem activity, and grim prognosis receives hundreds of

thousands of dollars of high tech interventions in the struggle

to maintain his or her vital functions, scores of infants --

perhaps living in the shadow of that very neonatal intensive

care unit -- do not receive their immunizations against serious

childhood illnesses such as polio, measles, mumps and

diphtheria.
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In most every U.S. hospital there is regularly played out the

tragic, often times absurd, drama of an elderly, terminally

ill, or perhaps permanently vegetative (unconscious),

individual being aggressively treated with highly

sophisticated, very expensive life (or death?) prolonging

technology. Eight months earlier the spouse of this same

individual would probably not have been able to receive the

health services support she needed to appropriately care for

her husband in their own home or the reimbursement to pay for

their necessary prescriptions.

Policy makers are loathe to make explicit the hard choices that

need to be faced in light of potentially unlimited medical

technological interventions and limited public resources. It

is not easy for HCFA to refuse to reimburse for a spectacular,

potentially effective life saving technology which would

benefit a few, because it would mean that many more would fail

to receive less spectacular, but much needed, health services.

The tendency is to appropriate money for high tech research and

services despite the fact that many worthy, but more

pedestrian, low level technologies are insufficiently funded.

Nevertheless, choices -- and therefore tradeoffs -- are

constantly being made, and we are less well served than we

might have been if the implications of those tradeoffs were

identified and comprehensively assessed.
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For example, childlessness is a great cross to many infertile

couples. That reality itself is not sufficient reason to

mandate insurance coverage for in vitro fertilization in a

given state. Problems, in addition to cost, are generated by

numerous mandated benefits. Reason and fairness, rather than

emotion, should prevail.

Frequently, the spotlight in these dilemmas focuses on the

medically indigent. They become the focus of our attempts to

,rationalize' the health care system. A recent decision in

Oregon concerning organ transplants illustrates this well.

In July Oregon's Medicaid program made permanent a policy to

limit organ transplants to kidneys and corneas. They came to

this decision because they had $48 million worth of human

service program enhancements vying for only $15 million in

extra general fund revenues for the FY '87-'89 biennium

budget. The legislature decided to invest in prenatal care

services instead of organ transplants.
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State Health Notes (#79, January/February 1988, p. 7) reports

that, 'The final budget allowed the Oregon Medicaid program to

expand medically needy income levels, increase reimbursement to

obstetricians by 50%, cover low-income pregnant women and

infants and add case management for high risk pregnant women.

By adopting this prenatal care package, the legislators made

explicit their preference for investing in preventive services

for greater numbers of people, rather than paying large sums of

money to pay for 'high-tech" procedures that would only benefit

a few."

The fact that a seven year old Medicaid beneficiary 'needed' a

bone marrow transplant which he would not receive because of

this policy is unfortunate -- but not necessarily unfair.

Nevertheless, the rationale for this responsible action on the

part of Oregon legislators has not been well explained in the

media I have seen. The moral probity of this policy does not

seem to be understood, at least by the public outside Oregon.

Unfortunately, other state and federal legislators may be

reluctant to take similar responsible action in the public

policy arena.
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It is easier, now, while the trade-offs are still implicit, to

deny thousands of beneficiaries necessary preventive and

primary care benefits, than it is to deny a few identified

individuals a very expensive, often dubiously effective,

extraordinary benefit.

I contend, however, that it is much less reasonable and quite

clearly unfair.

Such inequities are not isolated anomalies in the U.S. health

care system. Rather, they characterize it and can be traced to

competing values and interests well detailed in an essay by

Daniel Callahan in the April/May 1988 Hastings Center Report.

Furthermore, although the poor bear the brunt of such

inequities and enjoy the fewest of our health system's

benefits, everyone of us, no matter how affluent or well

insured, is inadequately served by a system which is tempted by

sophisticated technology and the lure of profit to pursue

primarily emergent services, usually for the well insured, at

the expense of primary and preventive services for all.
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I suggested at the beginning of this statement that these

issues were fundamentally philosophical and ethical, and not

economic, in nature. They have to do with who we say we are.

Actions, we know, speak louder than words. An analysis of the

adequacy and fairness of our health system will tell us more

about the sorts of people we are than will pious protestations

about our concern for the health and welfare of all our

citizens.

Presently, our unjust health non-system, shows that we are not

a people who value access to basic health services for all. We

are a people who value (because we pay for and provide) costly

health care for some, and who leave many outside the system

altogether.

To the extent we do so under the rubric of a Christian ethic

concerning the need to preserve life I submit that we need to

reexamine that ethic to better understand the meaning and value

of life. Indeed we need to supplement it with a better notion

of community, interdependence, and the common good.

Life is not an absolute value. Quality of life and cost (both

human and economic costs) are morally relevant factors both in

determining our obligation to prolong life and to allocate and

ration health care services.
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Shaping reasonable health care policy, particularly when it

entails defining limits and achieving balance, may not be

popular in the short run. The political challenge is

formidable. But the moral imperative to do so, it seems to me,

leaves us no option.
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Representative SCHEUER. That is an extraordinarily courageous
statement and a forthright statement, and I congratulate you for
having made it.

I am going to ask the entire panel, when Dr. Lynn is finished
speaking, how do we bite the bullet and establish up to this point,
yes, beyond that point, no. That is the process of triage that you
are saying we must engage in, in a more rational way than we are
doing it now. And I am going to ask all of you how.

MUST RATIONALIZE ALLOCATION OF HEALTH RESOURCES

Dr. Joanne Lynn, is acting director, Center for Aging Studies and
Services, George Washington University. Now you are living with
the "we must reap what we have planted." You have planted the
seeds for this hearing, you are now the home-run batter on this re-
markable panel, and we thank you for your help and we look for-
ward to your testimony. Please take such time as you may need.

STATEMENT OF JOANNE LYNN, M.D., ACTING DIRECTOR, CENTER
FOR AGING STUDIES AND SERVICES, GEORGE WASHINGTON
UNIVERSITY, AND MEDICAL DIRECTOR, THE WASHINGTON
HOME
Dr. LYNN. Thank you. I am honored to have been asked to be

part of the planning, as well as giving testimony, and pleased that
the Congress is taking some note of the fact that it isn't just the
ways and means that shape the health care, but also the rules
under which we operate.

Let me take your earlier invitation seriously-you keep saying
that we should chat with you-and I will pretty much abandon my
prepared statement in the hope that their organization and clarity
will be read by someone some day, and embark on trying to answer
some of the questions you have raised during the hearing and that
others have raised, or at least give some thoughts on the matters
raised.

I find it troubling to be a practitioner in the setting in which I
practice. I am a physician who works almost entirely with the very
old or people who are close to dying. It is not an area of medicine
that is highly, funded, highly visible. It is not the area of medicine
that we have designed our health care system to serve. And yet it
is an area of medicine that virtually everyone in this room will
confront.

Most of us in this room will die while old, we will mostly die of
chronic illnesses, we will die of illnesses that we know more than a
year prior to our death will take our lives. We will have a chance
to plan. We will have a chance at good care. We will have a chance
at living well during that time, and if our current care system per-
sists into my old age, I am very unlikely to get that care. I am very
likely to be essentially abandoned, to be largely requiring the serv-
ices of my family. That family will largely get no support from
anyone in providing those services, and this leads to a demonstra-
bly bad system of care.

There is a comfortable vision of our problems and I think that as
we get into the hard nuts and bolts realities of the political possi-
bilities of resolution, we all retreat to that comfortable vision. That

89-804 0 - 89 - 13
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comfortable vision would go something like this: that we are a
large and wealthy nation, we have very creative and innovative
minds; that those problems for which we can't find technological
solutions can be solved by eliminating waste, by promoting health,
preventing illness, being kind, encouraging kindness, and all will
be well; that we can find ways of getting rid of those wasteful
things that Morris Abram outlined and that others have men-
tioned; that if we can just find ways of getting people healthier and
healthier, that somehow this whole problem will go away.

I think that is a sham, that it will not happen, although we can
eliminate waste to a certain extent. A certain amount of demon-
strable waste is present in every system. We can eliminate a cer-
tain amount of the waste in health care and it will be absorbed im-
mediately by the black hole of yawning needs

There are needs within 10 blocks of this place that would con-
sume all of the conceivable cutouts of waste of all of the medical
institutions in the city. There are people in this city who cannot
get prenatal care. There are people in this city who cannot get
meals on wheels because the neighborhoods that they live in are
too dangerous to deliver meals in. There are people in this city who
will wait their lifetime, waiting for drug abuse treatment that they
want to have.

There are such enormous needs that we can cut out waste and
we can promote health and we can be clean living, and we will still
have more needs than we can meet.

Someone said earlier today that there was a specter of rationing
or a grim visage of rationing. Rationing is now happening. It is al-
ready here. It is just not terribly clear. It is the way that we design
the system, the reimbursements that we put in place, the incen-
tives that we provide, the way we train people, the way we make
them capable of functioning that provides the rationing now.

There is no explicit decision that there won't be good drug treat-
ment programs in D.C.

Representative SCHEUER. So what you are saying is that it is not
a question of should we have rationing such as they have in Eng-
land or should we not have rationing. The question is: What kind
of rationing should we have?

Dr. LYNN. Exactly. We cannot live without rationing. It is not a
conceivable state of affairs. The only question is, can we do it
better?

Representative SCHEUER. Than we are doing it now.
Dr. LYNN. Yes. And I think that we have to come to terms as a

nation with the failure of our comfortable vision. We are not big
enough, we are not wealthy enough, we are not strong enough, and
we are not bright enough to solve all the problems. Instead, we
must figure out which ones are the problems that we will seek to
solve, which are our priorites, and acknowledge that there are
going to be needs that will go unmet, and that we will live with,
and we won't make them stories on Nightline.

I see one of the big barriers to allocation-it must be a big prob-
lem in political life generally-is that any reasonable health care
allocation scheme that one would want to put in place and articu-
late can be destroyed by finding a poster child, putting that poster
child on "Nightline," and no politician can bear the public re-
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sponse by morning. We have to learn not to make poster children
of reasonable allocation decisions.

There are going to be people who do not get the services that
they in fact want and could use, and we have to learn to live with
that. I think the real lesson of England is not that they find ways
of failing to make certain services available, but that they do that
without there ever having been an articulated policy. You cannot
find, written down, that you can't get dialysis over 55. It just is not
made available. And it is not seen as a scandal. It is not on the
BBC at night that someone at 58 who could have lived for 12 years
and done well didn't get dialysis.

We may have to learn to live with that, after two decades of feel-
ing like we could slay any dragon that came our way. I remember
in 1970 when I was a medical student in a large hospital in Boston,
you could not die there without resuscitation. There was no way to
die without an effort at resuscitation.

Now, that sounds barbaric, but resuscitation had just been devel-
oped 5 years earlier and people were in fact alive and walking
around who, 5 to 10 years earlier, would have been dead. And we
didn't know the limits of our capabilities. We have learned a lot,
even in the years since 1970, but we haven't learned enough to con-
front the fact that we are all going to die, we are all going to be
sick, we are almost all going to have multiple chronic illnesses, and
that is the challenge of the next 20 years.

By the year 2030, 20 percent of the population will be over 65.
Something like 3 percent will be over 85. We are going to have to
learn how to deal with the fact that the dominant illnesses in
American medicine are going to be either preventable or chronic,
and we are not going to have very much of our care system devoted
to curative medicine because those are going to be so simple. The
broken arm gets fixed and is gone, and the damaged heart, the
damaged liver, the damaged brain, live with us forever.

Most of our successes in modern medicine have been the conver-
sion of acute killers into chronic illnesses. We have not in fact had
very many successes since the advent of antibiotics that are true
cures. When you give somebody a coronary artery bypass graft and
thereby grant them some years of pain-free existence, you have
substituted a different illness for the one they come in with, and
that person will be under a doctor's care for the rest of his days,
and his days will be longer and they will be costly.

The advent of larger numbers of people with Alzheimer's disease
buries the importance of any other illness. A large proportion of us
will have dementing illness in our old age. Something like about
half of the women and about a quarter of the men will spend some
time in a nursing home, and yet chronic care and the problems of
chronic illness have not been center stage in our policymaking.

MEDICARE DOES NOT ADDRESS NEEDS OF VERY OLD

If you look at the medicare system, it was a system designed for
the fears of 55-year-old men. You can get anything fixed that can
be fixed with surgery or with an emergency trip to the hospital.

Representative SCHEUER. You can get anything fixed with what?
Dr. LYNN. That can be fixed with surgery.
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Representative SCHEUER. With surgery.
Dr. LYNN. Yes.
But if you go and ask 85-year-old people what they are scared of,

they are scared of not having a place to live, they are scared of no
one being available if they fall and break a hip, they are scared of
not having enough food, not having anyone to prepare the food, of
beginning to forget how to get the food. They are scared of those
daily living activities being unavailable to them, and yet medicare
does not pay for those. In a systematic way, medicare does not pay
for those.

It is a system designed for acute care, and it does that well, and
there is good evidence that medicare has done wonderful things for
acute care needs. But that is not the fear of the population it
serves. It is an excellent shoe designed for the wrong foot.

ROLE OF GOVERNMENT IN HEALTH CARE

You had asked for us to give some responses about the role of the
Federal Government, and that is not in my testimony at all be-
cause I thought we were to be laying out the problems, but I think
that the role of the Federal Government is limited only by two
things. One is the creativity and inventiveness of the minds that
we put to it, and second the limitation that there are some things
that are prudent to leave to the innovation and the control of the
States.

In some areas, probably especially the issues of criminal law, it is
probably better for most of those issues right now to be left to the
States, since it is an area of great ferment. When should a doctor
be charged with homicide for assisting in the death of a patient is
something that there has just been so little comment on, so little in
the law, that it may be well that the States get to test those cases.
Furthermore, the Federal Government has never had a role in
criminal issues.

In the malpractice issues, the Federal Government is beginning
to get dragged in because they have to pay the bill. Somehow,
someone pays for these enormous costs runups; and since the Fed-
eral Government is now paying for a large proportion of health
care, they end up, through various mechanisms, paying the bill. So
the Federal Government will be dragged into the largest civil law
arena.

But the Federal Government has an enormous hand in regula-
tory law and in shaping the system by the reimbursement incen-
tives. I have outlined some of these while others were talking. The
things I would highlight here are a very partial list, but maybe
some things that you might want to think about.

NEED EQUITABLE SYSTEM

The first and foremost is that we must shape a health care
system that is and is perceived to be fair. I will game the system
for the benefit of my patients and, for that matter, for the benefit
of my institution whenever I perceive that the system that I am
stuck into is a gaming system, is one in which you play the system
so as to benefit those who you know are doing good deeds, because
who knows where the rest of the system is going.
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In that system, a doctor can undercut any regulation that you
put forward because we know more about our patient and we can
highlight one area and underplay another so as to see that the pa-
tient qualifies for the benefit at issue.

If, however, I have a system that is perceived to be fair, then I
am at least somewhat called upon to be fair. I think that most of
my confreres are decent people, and that most doctors and nurses
and hospital administrators would be willing to say to patients, in-
dividually and generally, that certain things are not available be-
cause this Nation can't afford them or because it is more important
that we do other things.

That is the strength of the Oregon initiative that Ann was talk-
ing about earlier, where providers were willing to say, this has
been discussed, we have talked about it, the community has
spoken, and the community has decided that this whole range of
things will not be made available.

Now, that doesn't mean that everybody complies, and in fact
there was a poster child made out of a child dying in Oregon and it
had the Nightline effect. But if we do that repeatedly, we will
gradually learn to live with our limits. But we cannot learn to live
with limits that are perceived as being unfair.

So when I have a patient who is stuck in a system that is just
grinding him and his family to shreds in a thoroughly unfair fash-
ion, that I cannot imagine a civilized community intended to have
happen, then I and all the people like me are going to game the
system so as to benefit that patient.

So the first and foremost thing is that the system must be and
must be perceived to be fair in how it allocates the benefits.

MANDATE ETHICS EDUCATION

Then there are a lot of other little things that came to mind. We
could provide loans only to medical students in schools that teach
medical ethics in decisionmaking, that have a serious impact on
outcomes teaching. Overnight, the next generation of physicians
would learn that. We could do the same thing with nursing schools
that are becoming increasingly reliant upon Federal aid.

Now, you can't very well get down to the social work and nurs-
ing aide level yet, but if you get the leaders you will get most ev-
eryone else within a generation. That is a generational change.

You can mandate ethics teaching in VA and Defense Depart-
ment institutions. Something on the order of nearly half of all phy-
sicians trained are at some point trained in a VA or Defense De-
partment institution, and that you have direct control over. You
could mandate that they simply have someone on their staff who is
expert in these issues and you would wreak a major change.

You could mandate ethics teaching in residency programs that
are supported in part by medicare, and overnight you would get
every residency program in the county. We could have research on
health care delivery as a higher priority so that we would shift
some things from the traditional functions of the National Insti-
tutes of Health, which focus mainly on curative endeavors, and
direct it toward health care delivery, researching outcomes.
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NEED CARE ASSESSMENT

Do you know that right now, I cannot tell you what is the expect-
ed outcome of an elderly person with a gangrenous leg that isn't
amputated? No one has ever collected those figures. And the Na-
tional Institutes of Health are never going to research that unless
someone starts pushing them to do that. We don't know what the
outcomes are.

Representative SCHEUER. Why is that?
Dr. LYNN. Because we have been taking them all off. We have

been amputating them since the Civil War. So now when I have a
patient who says, I don't want that leg off, I can't tell them what
the likely outcome will be. I can imagine what it might be, but I
can't tell them accurately.

I now actually have enough experience to be able to tell them on
the basis of my five or six cases, but there is not an initiative out of
the National Institutes of Health to study that kind of mundane
treatment.

What is the expected outcome of certain kinds of strokes in
terms of the person's disability, in terms of their functioning, in
terms of their impact on the family? Those are not things we have
studied. We have studied survival and we have studied progression
of tumors, we have studied correction of physiologic abnormality,
but we have not studied how people live as the outcomes of our
medical care. That is what is called health care services delivery,
research, and right now it is exceedingly underfunded.

INCOMPETENT PATIENTS AND TREATMENT DECISIONS

We could work a great deal on research and policy development
with incompetent patients. A major calamity facing health care is
that there is increasing pressure to take incompetent patients who
do not have durable powers of attorney through a court process to
make any substantial treatment decision.

This will double health care costs at least because of the ineffi-
ciency involved in going to court but, in addition, it will run up the
court costs, all for very little evidence of any improvement. Never-
theless, there are States inching toward requiring that people who
have not spoken to the issue themselves will have to go through a
court process.

New York State, in fact, is one of the closest States requiring
that. Under certain court rulings, if a person has not spoken to the
issue themselves, they will have their life sustained to the maxi-
mum possible. And a judge and certainly a physician has no au-
thority to do anything else. So New York is actually in some ways
the farthest along on this, what I would see as a calamitous path.

ENCOURAGE COUNSELING AND ADVANCE CARE PLANNING

We could, as you were pointing out earlier, fund caregiving, not
just interventions. We could try to make sure that there is a rea-
sonable reimbursement incentive to make sure that people get
talked to, that there is this counseling function. I agree there are
problems of fraud and abuse, but even just making it possible
would be helpful.
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Right now in my nursing home practice, we are under an auto-
matic audit if we see a patient more often than every 60 days
under the current HCFA rules. So if I see a patient every 2 weeks
because they are very sick and I am trying to manage them in the
nursing home, I not only don't get paid my $8 a visit, which cer-
tainly doen't cover my costs, but I also face a virtually automatic
audit. That is a substantial disincentive for taking care of that pa-
tient in their appropriate environment.

There are regulations that HCFA could put in place to encourage
durable powers of attorney. For example, when a person first signs
up for social security, when a person first signs up for medicare or
first uses a medicare benefit, information could be sent as to how
one could designate a surrogate.

For that matter, the medicare system could even keep that infor-
mation and make it available to whoever the provider is so that we
know who to turn to to make decisions. We could have as part of
the overhead and indirect costs in hospitals and nursing homes,
ethics committees and ethics consultants.

We have regulations that do not allow care plans which acknowl-
edge that people die. Right now I have these bizarre circumlocu-
tions for medicare care plans that say that I am going to retard the
expected rate of decline of this patient and count that as an im-
provement over where they would eventually be. Why can't I say
this is a person who is dying and I am going to make their dying as
comfortable as possible? Why can't I? Because that would not be
reimbursable.

Only improvements in the person's situation are funded, so I
have to word what I do as an improvement over their expected
state, which leads to a thoroughgoing head-over-heels. It is just a
crazy gymnastics that is terribly inefficient. I mean I can only give
physical therapy if the person is going to get better, not just to
make them slower at getting worse. That is a very bad system.

We could refuse to pay for hospital care under medicare when
the care is delayed by hospitals seeking court orders in these cir-
cumstances that Giles alluded to, where the court ruling is already
clear, but the hospital spends 2 weeks waiting for the court order.

We could require a clear decision on "do not resuscitate" orders
by the 7th day of any patient in the hospital under medicare. It
can be any decision you wish, but you are going to have to have it
on the chart by the 7th day.

These are just the things that come to mind in the last hour. I
think if you mandated HCFA, the people at NIH, the people in the
health services research and health technology areas, and OTA, to
give you some thoughts on these issues, there would be an abun-
dance of possibilities, many of which would save money, a few of
which would cost money, but all of which would enhance the possi-
bility of doing a good job in the case of patients.

We are at an important time of ferment. Increasingly we notice
that health care has changed. The average age at death in 1900
was 46. The average cause of death was childbirth, fever, and in-
dustrial accident. Now the average age at death is in the eighties
for people who survive infancy. The average cause of death is a
chronic disease.
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We have a few years here in which we can reshape health care
so that it really serves the needs of the people that we are in fact
having to serve. I think that is wonderful that this committee and
that the Congress has interest in taking the lead in reshaping
things so that they will fit our populace, and many of those issues
will be ethical and legal issues, not issues solely of cost-benefit and
economic allocation. Thank you.

[The prepared statement of Dr. Lynn follows:]
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PREPARED STATEMENT OF JOANNE LYNN, M.D.

Legal and Ethical Issues in Contemporary Health Care

I am honored to have been asked to speak with this panel this
morning. I am pleased to find that the Congress has taken note of
the serious legal and ethical problems besetting American health
care. In the past, the Federal policy has been largely to leave
these issues to states and localities, thereby ignoring an
enormous potential for good that rests in the fact that the
Federal government is now largely responsible for funding and
organizing health care.

In current health care delivery, there are only two issues
which commonly raise serious and troubling ethical and legal
issues:

First, what options should be made available?
Second, how should decisions be made among them?

THE OPTIONS

A patient can be viewed as being in a situation which has
various possible outcomes, depending upon the health care
interventions used to affect the patient's course. In other words,
the choices that are made affect how the patient will live and for
how long. There are only four kinds of choices that cannot be made
available:

1. those that are not yet discovered
2. those that are made illegal as homicide or suicide
3. those that are made illegal as public health measures, and
4. those that are unavailable because of costs

The first issue raises few substantial legal or ethical
issues, since a citizen does not have a right for there to be
research on any one problem, and researchers are under no
recognized moral duty to pursue, much less succeed with, any
particular problem. However, each of the other three raise common,
serious, and persistent legal and ethical problems.

Homicide and Suicide

The barring of homicide and suicide is currently under
assault by a substantial minority of Americans who feel that each
person has a right to decide whether to live or not, especially
when that person's dying does not particularly harm others and
when the person is suffering from an illness that is likely soon
to be fatal. Advocates of this position point out that dying
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people often suffer terribly and contend that the suffering person
should be able to enlist a physician's help in ending the life.

To allow this course would be exceedingly imprudent, though I
acknowledge that retaining the present bar does cause suffering to
be prolonged for some people. For dying patients, physical
suffering can always be relieved with vigorous enough treatment;
however, the treatment needed is often not available because of
deficiencies in how the health care system is funded and
structured. Mental, spiritual, and emotional suffering is not so
reliably relieved by treatment but is also not seen as being
sufficient justification for killing a person. In fact, the
sufferings of a dying patient would seem to call for a marshalling
of the resources of the community to help. In our society,
unfortunately, this is not the case.

The needs of dying patients are largely not covered by health
insurance, including Medicare, except for the privileged few who
qualify for hospice. Relief of the physical symptoms is often
unavailable because the needed services are not reimbursable and
because so few caregivers know the techniques needed. Supportive
services to relieve the emotional anguish is rarely even a part of
the potential interventions. This is a situation that cries out
for better services and a redesign of the incentives and
structures in the health care system. Possibly, good care for
dying people is no more expensive than is our current fragmented
and often inappropriate care system.

If we were to accept physician-assisted suicide, or mercy as
a defense for homicide, we would be encouraging dying persons in
our society to remove themselves (or to be removed) in a timely
way. Rather than encourage endurance, insight, and forbearance,
we would encourage economic efficiency and denial. If good care
options were available, perhaps then the claims of those who would
still rather be dead would bear close consideration. However, in
our present care environment, where good care of dying persons is
routinely unavailable, allowing the deliberate taking of life
could only be seen as an abdication of the responsibility of the
community for the continued support of these people in their
search for a meaningful way to live with a terminal illness and to
die.

Public Health

Some courses of care are barred because they would endanger
the health of other people, but this is rarely a serious detriment
to the patient whose options are limited. A person with active
tuberculosis can be required to take treatment and held prisoner
until the risk of infecting others is past. A child with AIDS can
be barred from living in a home for mentally retarded children.
However, most such situations have resolutions that already are
carefully considered, the pathways for any litigation or
regulatory involvement are clear, and the need for coercive
treatment or placement refusal engenders little controversy.
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Resource Limitations

Barring good options because they are costly or not readily
made available within the current health care structure is the
most common and the most troubling ethical problem for health care
providers today. Examples abound. Persons who need housing and
supervision cannot get such simple remedies, though they can and
will get intensive care and surgery for their frozen limbs when
found on the streets. Persons with AIDS who probably could live
longer with certain drug regimens cannot afford that. Mothers
with little education and extreme stress are expected to take home
infants with major handicaps that require nearly constant skilled
attendance.

In my practice with the elderly, the most common calamity is
that of long-term disability. Very often, competent care to
supplement the family's efforts could probably be found. Most of
the time, however, it cannot be afforded and the way that it can
be arranged is not optimal. What the person needs might be as
simple as someone to help get him in and out of bed, but that help
only comes in four-hour shifts, and the person will be bankrupted
quickly by paying for eight hours of help each day. Even worse,
the patient will have to watch his or her spouse becoming
impoverished.

I have had patients who could live for some time with
relatively modest technological support -- perhaps a feeding tube
-- but whose continued care cannot be paid for without devastating
effects upon the family. Sometimes the patient and family prefer
to accept the patient's dying rather than to lose all their,
assets, all their dreams for their children, and all their savings
for the surviving spouse. Every care provider in the health care
system ends up providing support for some such patients, but some
face disproportionate demand and all face increasingly limited
options for subsidizing this care by increasing the rates that
others pay.

I would argue that some restrictions on access to care are
necessary and acceptable, and not particularly tragic. However, I
would contend that those restrictions on access to care must be
reasonable, public, thoughtful, and responsive to people's real
needs. If the real needs of most people at eighty-five center
around a secure and comfortable place to stay, assistance with
activities of daily living, supportive caregivers, and symptom
control, as I believe them to do, then why are these exactly the
elements that are not provided under Medicare? I can get a
cataract operation paid by Medicare for my most demented,
dependent, and unresponsive patient. But, my most capable,
active, and responsive patient cannot get a second pair of glasses
under Medicare if the first set is destroyed. None of my patients
have insurance that covers homemaker services. None has a way of
protecting their ability to live in their apartments.
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In this system, physicians are increasingly called upon to be
the gatekeepers, to keep people from getting services of
"marginal" utility. It is not clear that physicians can do this.
It is, for example, not a defense to a charge of malpractice to
have failed to provide a service because doing so would be
disproportionately expensive for Medicare. Also, most physicians
are not well-situated to arbitrate the differential impact of
treatments upon how their patients will live.

Rather than hoping that physicians can manage this allocation
issue, policy makers must take a broader view and begin thinking
about the wisest combination of entitlements and discretionary
services that would serve the population best. Certainly, care
for long-term disability in old age would garner a larger
proportion of the public investment, as would basic housing and
nutrition. Most likely, we cannot avoid these issues by hoping to
prevent disease and promote health. Our successes in prevention,
except with infectious diseases, are slim. And most of us now
adult will live to a very old age, mostly with multiple physical
problems. It is not clear that the degree of disability can be
expected to decline.

While waiting for wise public policy, it is not clear how we
serve our patients best when certain advantageous options are not
really available. Should we inform patients and families, hoping
in the long run to motivate them to become advocates for change,
but making them uncomfortable, angry, or feeling abused in the
present? Or, should physicians generally not tell people of
treatment options that they really cannot have, thereby protecting
the patient and family from the pain of that knowledge and
reducing the pressures that might force changes upon the health
care system.

DECISION-MAKING

Competent Patients

Once a patient's situation is understood to have various
possible treatment possibilities, how should the choice among them
be made? If the patient is competent, understands his or her
options, and can and will make the choice, then the patient's view
is decisive. More often now than in the recent past, the patient
who does not have a definable mental illness and who has a strong
desire to stop a treatment is allowed to do so, even if that means
an early death. Also, competent patients have broad authority to
decide among available treatments and have legally enforced rights
to know about the options and their effects.

Unfortunately, often the effects of treatments are very
incompletely known. While physicians may well know the survival
rates with various treatment options, they very rarely know the
kind of life that the patient will likely lead. Very little
research is available that documents such outcomes of alternative
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treatments as ability to care for oneself, seriousness of long-
term pain, family stress, or financial effects. Yet, these are
what the patient often most needs to know. Directing some research
funds to these areas would be important.

A person may realize that he or she is likely to have a period
of incompetence and may well plan for that by advising family and
physician as to what should be done. This advice might be
formalized in a "Living Will" or a durable power of attorney. The
former is a limited purpose document that is fairly well-known and
honored. The durable power of attorney is much less well-known but
much more powerful. It allows a person to state who should make
decisions if the person ever is incapable of doing so and also
gives instructions as to the decisions that should be made. These
documents have now been used extensively in some areas and seem to
be so valuable that they should be encouraged in education and in
regulation of health care providers.

Incompetent Patients and Deciding Competence

Much more serious problems are arising in the very common case
of a person who may be incompetent to make his or her own
decisions but who has left no explicit instructions. In no state
is the decision-making for this group entirely clear. Generally,-
family have been authorized to make the choices, but this rests on
uncertain legal grounds. Some have advocated that all such cases
really need the protections of full due process in a court
proceeding. Court appointed surrogates which would result from
many such hearings would need to be paid, trained, and supervised.
Thus, the alternative models for dealing with patients who cannot
decide for themselves have very large cost and efficiency
implications.

The controversy over how decisions should be made for those who
are now incompetent and who have not given their directions in
advance is just now erupting. Federal rules and practices have a
substantial actual and potential role in these issues. Who has
authority to cash a Social Security check, to place a person in a
Medicare-approved nursing home, or to consent to admission to a
hospice are all issues with a substantial federal government
involvement. If the federal government would take the opportunity
to see that comprehensive and reliable research is done on this
group of issues and if the various agencies involved were to take
a reasonable and prudent stand in regard to the best resolution,
this issue could possibly be resolved over the next few years. If
not, it could cause serious inefficiencies in health care
delivery, raise costs, prolong suffering, and generally complicate
health care delivery within the next few years.

CLOSING

There are other legal and ethical issues that arise in health
care: artificial reproduction, use of fetal tissues, and
confidentiality, to name a few. However, the recurrent and
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painful issues are those of which treatment options can be made
available and how one should be chosen. Especially pressing are
the issues of providing good supportive care for those who are
disabled or dying and making choices for those who cannot make
their own. On these issues, the Federal government, the largest
purchaser and provider of health care, could play an important
role.
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Representative SCHEUER. Thank you, Dr. Lynn, for your marvel-
ous testimony.

I must say in my over 20 years as a Congressman, I have never
heard a hearing that was superior to this one, and very, very few
that were the equal of this one in the thoughtfulness and the
broad-ranging intellectual quality of the testimony.

We have gone way over our time for this panel, but as you
notice, I just felt it was inappropriate to limit you to 7 or 8 min-
utes, or even 10 minutes. It was marvelous testimony.

IMPROVING QUALITY OF LIPE

Ms. Neale, you mentioned "up to a point." How do you define
that point and how does society decide when we have reached that
point and how does society achieve some kind of a consensus that
the point is fair and equitable and appropriate and is reflective of
our resources and the moral and ethical values that we put on
living at a given quality of life?

Ms. NEALE. Let me take a stab at that from two perspectives. I
think I said that we generally have an obligation to preserve life,
but up to a point. The reason I outlined that little argument about
life, it is an intrinsically valuable thing no matter what its quality,
but its quality does make a difference for what our obligation is to
preserve it.

Then I sorted out how I can have an indication of whether I
ought to preserve a life. If this life can realize no other of life's
goods, other than just mere vital functioning, then if I could have
certainty that there was only-please, my medical colleagues,
assist me here-minimal brain stem activity, with no reticular
system activity, meaning that the person has some vital functions
but there is no even consciousness, and we can get this in all sorts
of clinical measures, then I would say it is quite clear that we do
not have an obligation to preserve that life with even nutrition and
hydration, because at that point they can be viewed as, and I think
probably ought to be viewed as, cumbersome medical and techno-
logical interventions that in no way benefit this patient, save to
maintain the minimal vital function that he has. Now, I think that
is a pretty clear case, but we are continuing to preserve such lives.

That is easy for me to say. It would be easy for me to say if there
were a similar situation with a neonate, but it is my understanding
that it is harder to be firm on the diagnosis and prognosis of neo-
nates; that even brain death criteria have to be more stringent and
more clearly defined than they are presently.

But if you know that the individual can enjoy no other of life's
human goods, I will say categorically there is no moral obligation
to preserve it. And from a just societal perspective, there is prob-
ably a moral obligation to cease aggressive measures and to, be-
cause this is an intrinsically valuable individual, to continue then
with intense comfort measures but to withdraw life support if it
has been initiated.

Then there are judgments that reasonable people are going to
disagree with, and this is where I think it is important to leave the
decisionmaking and the discretion, to the extent that it is possible
and that they are not making unreasonable demands on society's
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resources, to the individuals themselves, if they are able to partici-
pate or to follow their advance directives if they have given them,
or to the loved ones who would know the best interests of these
people.

TECHNOLOGY AND RESOURCE ALLOCATION

Now, from the point of view of allocation of resources, I think it
is reasonable to say a nation as wealthy as ours ought to provide
health care resources to its people. It doesn't seem to me that it is
reasonable, however, to provide exotic, life-saving technologies to a
few when we have so many persons of equally deserving health
care situations who aren't getting basic care.

So it is unfortunate that we can't meet everybody's needs. But I
would fall back to the utilitarian principle. Should we save these
three people who need liver transplants, whose quality of life even
with the liver transplant is quite questionable, who will need a life-
time of cyclosporin and have other kinds of effects, or should we-
and then I don't know what the alternative is. I know that when I
served on Governor Hughes' Organ Transplantation Committee.
the then director of medicaid was reluctant to tell us the tradeoffs,
but I happened to know them, so under questioning he would ex-
plain them.

We transplanted a liver in a young man by virtue of a joint reso-
lution of our houses down in Annapolis, and the money spent on
that exceeded the money that we gave in medical services to all of
Allegheny County in Maryland.

Now, we can't identify the people who did not get the services,
but identifying organ transplantations as something that was now
going to be paid out of the limited medicaid pot is clearly going to
mean other basic care is not going to be given to many more
people.

So it seems to me that we can make some decisions about reason-
ableness, at what point we are willing to fund things and at what
point we say we won't. I am not so sure, though, that even though
we don't pay- it out of medicaid, we might not find other general
funds. I hate to start our rationing on the backs of poor persons.

ABORTION

Representative SCHEUER. Ms. Neale, you discussed the neonatal
intensive care unit. Let me ask you, what do you think ought to
happen when we discover, through the various prenatal tests that
can be taken, that there is a severely damaged fetus that is incapa-
ble of living a cognitive life, who will always be institutionalized at
enormous expense to the public and, as I say, will never be able to
lead a cognitive life as we know it?

Would you consider that abortion is a viable option under those
circumstances?

Ms. NEAT . First of all, I would say that a lot of neonates who
are born and have very limited potential have that limited poten-
tial for a number of reasons. Sometimes it is just because they
haven't gotten good prenatal care. Their mothers are very young
and very poor, and there are solutions that ought to be applied
prior to pregnancy.
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Representative SciEmu. You will find no disagreement from
this panel on that question.

Ms. NEATE. I would never want my remarks to be interpreted
that any fetus that we can determine, prebirth, is not as I said
before, going to go to Harvard ought to be eliminated.

I can give you a clear clinical example of the kind of individual
you are speaking of, and that is a child with anencephaly, a neural
tube defect that is so great that there is virtually no brain, or little
neurological development.

If such an individual was detected prenatally, I believe that the
situation we have right now with regard to legal options is accepta-
ble; that a woman could, if she chose, take that child to term and
the child would be born, and if it is a true anencephalic child, it
could be allowed to die.

I personally-I am not saying that this is necessarily the stand of
my tradition, although I know that there are people within my tra-
dition who would believe that-feel that a decision to terminate a
pregnancy like that, since there is no human potential-in fact,
there would be people within our tradition who would say because
there is not even the neurological substrate necessary for that indi-
vidual to be a person, that termination of pregnancy would be ac-
ceptable.

Representative ScH~EUR. Is that a position that the Catholic
Church would accept?

Ms. NEAI . Probably not.
Is that a position that a good many Catholic philosophers and

theologians would accept? Quite clearly, yes.
Now, I am talking about the anencephalic child. This is at this

end of the spectrum.
Representative SCHwEU. I understand that. That is exactly the

question that I am asking you.
Ms. NEAT . Also our tradition, which isn't well known it is a

pretty well-kept secret, many of us can live with the present Roe v.
Wade decision, not because it is ideal from a legal perspective or
that every decision made within the leeway of the first 3 and 6
months which it provides is a morally acceptable decision-I
wouldn't know which ones are and which ones aren't, but undoubt-
edly some may not be-but I don't believe that legal coercion is the
way to solve a moral problem. And if we do have a moral problem
in terms of more persons opting for abortion than ought to, I don't
think the way to address that problem is legal coercion, making
women outside the law, penalizing them from a criminal perspec-
tive.

I think it would be far better if we improved our health economic
education and made women who have difficult or unwanted preg-
nancies, made them see that there are other options. But when
there are clearly seriously identifiable clinical problems, then I
think that persons in our country should have the leeway of adopt-
ing their own responsible options. For some of those, it may mean
termination of pregnancy.

The Roman Catholic tradition does not believe that law is the
final or best answer to every single national problem.

Representative ScomuER. I take it that-and I don't know this for
a fact-but might it not be true that abroad, in England, France,
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the low countries, Netherlands, the Scandinavian countries, that
the Roman Catholic Church might be closer to validating the posi-
tion you have just expressed than perhaps the Vatican or the
Roman Catholic-

Ms. NEALE. Well, I am not sure. I am pretty sure that in Ireland
and in Spain, the Roman Catholic Church led very strong cam-
paigns against easing up on abortion regulations.

Representative SCHEuER. Well, abortion is not legal in Spain.
Ms. NEALE. Yes. And the church campaigned to not liberiize tbe

law.
Representative SCHEuER. Yes.
Ms. NEALE. So if you are asking if the local churches in those

countries have a somewhat different view than our more hardi
lined view, I can't affirm that. It may be the case in some in.
stances.

Now, having said what I said, I still think to the extent we have
an abortifacient culture, that is a regrettable thing. But I don't
think necessarily the solution is, because I don't think the problem
is, the women with their individual pregnancies that may have bad
outcomes. I think the problem is much more deep seated.

BIAS TOWARD HIGH TECHNOLOGY VERSUS COMFORTING THE ELDERLY

Representative SCHEUER. Thank you very much, Ms. Neale. Let
me ask the entire panel, are we allocating health care dollars un-
wisely for very expensive high-technology efforts to extend life at a
point where life of the very elderly, where there is dementia
present and other crippling and disabling factors, mentally as well
as physically, is not very satisfying? And are we spending too little
attention on caring for the ill and the elderly frail, the elderly
weak, who are in possession of their faculties and who have the
ability to relate?

I don't remember which one of you described caring, loving, compa-
municating. Was that you, Ms. Neale?

Ms. NEAT . I identified those as the purposes of life. And if per-
sons can enjoy those, there is an obligation to preserve it.

Representative ScHEuER. You did it beautifully. Are we spending
too much, applying high technology and very expensive means of
extending life and deferring death when death appears inevitable,
and spending too little on making elderly ill people and elderly
frail people comfortable, and are we spending too little in giving
them the kind of caring relationships with health care delivery
personnel-counseling, comforting, communicating-that would
make the lives of these people who are not suffering from dementia
and who have the ability to reach out and communicate and care
and love, to make them much more comfortable and add signifi-
cantly to the extent to which they can enjoy life at comparatively
little cost?

Ms. NEALE. I think the imbalance that I referred to in the health
system is evidenced through the illustration you just gave.

I would even return to what I understand to be one of the to be
phased in benefits of our overhauled medicare program. We will
extend the care that we give in a long-term facility to something
like 6 months-I am not sure, but it is considerably longer than
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what we had before-but it has to be acute skilled care. So fewer
people than you would like qualify for that.

So I think the kinds of reimbursement that we give is usually at-
tached to the level of care, and the level of care is usually inpa-
tient, high-cost, high-tech, emergent care. Because we give that, we
tend to have less inclination to give it for the kinds of care that
many more people need, that they cannot obtain sometimes in
their homes, or they could if it was reimbursable, and so they are
cared for in inappropriate settings or they are doing doubletalk
and imaginative diagnostic kinds of things, as Joanne is speaking
to, to get needed care covered.

Representative ScEuxa. Yes, Ms. Wolf.
Ms. WoLF. When we were doing the work that led up to the

Hastings Center Guidelines, I think one thing we concluded is that
the affirmative side of caring for the dying-that is the term we
use-is neglected generally. This is what you were referring to, at-
tention to a person's social needs, their spiritual needs. It also in-
cludes things like palliative care, symptom relief, pain relief,
making people happier, more comfortable, more able to function,
even if they are going to die in a short period of time. It is not just
that there is not enough money. It is that there is not enough edu-
cation about it, nobody thinks about, and it is poorly done. There is
too much emphasis on the acute high-tech intervention.

I think that is true for all patients, whether they are on a venti-
lator, or other high-tech life supports, or whether they are not. We
just aren't doing enough on the affirmative side of caring for pa-
tients in this more social way.

It is a little tempting to see it as an either/or: either the money
goes into high tech or the money goes into this kind of supportive
care. But we absolutely need such supportive care for all patients,
whether they are also getting high-tech care or not. Then when we
turn to the high-tech side of the ledger, we need to become more
discriminating and more precise about which patients get that, on
the basis of their individual preferences but also some of these allo-
cation principles that we have been debating.

Representative ScHEuER. Yes, Mr. Scofield.
Mr. ScoFaami. My only remark would be that it certainly doesn't

make sense to pay for care that patients don't want to get, and
that when you put a patient on a ventilator you have probably in-
creased the costs, increased the discomfort to the patient, decreased
the patient's quality of life, and obtained only a marginal differ-
ence in the length of that patient's life.

I think in particular of a nursing home patient in upstate New
York who last year was told that she would have to go on a feeding
tube. She was in a nursing home. And I wish for the life of me I
could remember her name right now. She refused. And the nursing
home ended up going to court to get an order. And the judge said
basically, this woman is competent, she is communicative, she
doesn't want to be on a feeding tube, you can't put her on a feeding
tube.

What happened after her ruling came down is the other resi-
dents in the nursing home wondered what was going on with her,
and they started to come by and visit her more often. She is still
alive. She is not on a feeding tube. And I think that the notion that
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giving people a tube is a quick fix lets us treat patients with indif-
ference.

For her, her quality of life I think was improved and her length
of life-well, who will know-but she is still alive, and eating, and
happy.

PROMOTE ADVANCE CARE PLANNING

Representative SCHEuER. Let's get to the question of living wills.
We all know that many people do not write wills, even as to how
their personal property should be distributed.

How do we encourage people to write living wills on this much
more sensitive and perhaps frustrating and bothersome question if
people would naturally prefer to delay and ignore, far more than
deciding who gets the piano, who gets the tapestry, and so forth?

Don't we have a very inequitable situation that people get very
different health outcomes because, just as you say, Mr. Scofield,
some people are able to express themselves in a living will that
perhaps is binding in an increasing number of States, and other
people who don't have living wills, don't have the option, when
they approach incompetence, of having their clearly expressed feel-
ings while they were competent carried out?

Isn't there a basic unfairness here and isn't the answer really to
encourage people to prepare living wills? And the question is, how
do we do that? What should be the institution, or who should be
the person to explain to people the tremendous importance to their
lives of having a living will and perhaps appointing a durable
power of attorney?

You would think massive numbers of people would wish that
they had done that, and if they had their lives would be enhanced.
How do we get them to do it?

Mr. SCOFIELD. Certainly that is a question that we have been ad-
dressing over the years. We have distributed 8 million living wills
since 1968. I don't know what number the Society for the Right to
Die has distributed, but I am certain that they have also distribut-
ed a large number.

I think that this type of advanced planning is something that
ought to be encouraged. It is encouraged through community
groups. It ought to be encouraged in the hospital and nursing home
setting, and it ought to be a part of the regular practice of any phy-
sician who is involved in caring for a patient, either geriatric or
someone with a chronic illness, who may end up on life support
technology.

A lot of doctors sort of refuse that suggestion. I am not saying
all, because I know that there are some who do. But making that
type of advance planning is no different than saying to a patient
after back surgery, by the way, you can't pick up bricks anymore. I
mean doctors customarily talk about things that aren't related to
the clinical setting, aren t taking place right there, but are part of
a patient's life.

One of those would be to plan ahead for the time when you
either become incompetent or a choice will have to be made. I
think it tends to occur more often with patients who are chronic
because they tend to be more informed about what is likely to
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happen to them, because they talk to other patients, or they know
the experience of friends.

But too often, I think, physicians are simply unfamiliar with or
unwilling to discuss this. How do yo get them to talk? I don't know.
I sometimes think that the only way to do it would be to incubate
them for a few months. I really think that sometimes because then
they would know what the experience would be like and they
would be more likely to bring it up with their patients.

Representative SciiuER. Should we at least make sure that the
new generation of physicians emerging from the medical schools
have this kind of training as well as a whole variety of training in
subjects that you have discussed this morning?

Mr. ScorIEL. I think that is absolutely essential, and also that
lawyers who do, for example, estate practice or represent hospi-
tals-I don't know what you can do about law schools-but they
should also have training in this type of document.

Representative SCHEUER. I would think law schools also ought to
have classes of this kind. They certainly didn't when I went to law
school.

Mr. ScoF[ELD. They didn't when I was there either.
Representative ScHRUME. Ms. Wolf.
Ms. WoLF. Mr. Chairman, if I could also suggest, as I did in my

testimony: I really think a number of State statutes on living wills
require revision. They are very cumbersome and they obstruct the
use of these documents. They make it very tough for patients to
simply write down what they want. So I think we need statutory
revision as well in this area.

Representative SCEUE. At the State level?
Ms. WOLF. Yes, at the State level.
Representative ScHEumi. Is there a model State law that is avail-

able to states?
Mr. ScoFIEL). There is one that the Uniform Law Commissioners

put out a few years ago and Concern for Dying has also put out a
Right To Refuse Treatment statute.

But I would also say that as far as getting doctors to talk about
this, if you go into a hospital, I often tell people going into a hospi-
tal is like a hotel except no one gives you a book about who runs
the place and what to get once you are in there. But if you ever
talk to a hospital lawyer or a hospital administrator, they have a
book of forms up in the office someplace, and one of these forms in
that book is always either a treatment refusal form or a living will.

So they have the information, but the question is just getting it
to the patient and getting people to talk about it.

Representative ScuEu. Yes, Ms. Neale.
Ms. NEuAx. I would say some hospitals-and you are probably

aware of this, Giles- actually have pamphlets about living wills,
your right, whom to call, what to do, the fact that there is an insti-
tutional ethics committee. That is helpful.

But I am not sanguine about physician education, to tell you the
truth. I try to do a lot of that in the organization that I am in, and
I just think it is going to be a slow incremental process.

Some of the suggestions Joanne made about getting it into the
educational curriculum of physicians is important, but I think, too,
that there is a modeling and a role and thousands of years of tradi-
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tion of autonomy on the part of physicians that we have yet to
overcome.

Dr. LYNN. Let me add an observation to the living will, durable
power of attorney discussion. I very much encourage advance plan-
ning and I think most of my patients have advance plans, but not
in the form of durable powers of attorney, but in the form of infor-
mal writing, writing in the chart, that sort of thing.

So there is a plan and it is clear, but it is not in the form of a
durable power of attorney. I think they are perfectly adequate and
should be relied upon, and are more possible than getting every-
body to write a durable power of attorney.

There is, as you noted in starting this line of questioning, a tre-
mendous reluctance on the part of most people to even get around
to ever writing an updated will. I dare say if we asked for a show
of hands in the room as to who has a will that they would be happy
to have probated if they died today, probably less than a quarter of
us do. Probably all of us in the room would want our organs to be
donated if we were brain dead, and yet I will bet less than a quar-
ter of us carry a donor card.

I think we have to not only attend to a mechanism for people
who have a view to say it, but also for those who never got around
to saying a view, to end up getting treated reasonably well. The
background presumption, the 'intestacy presumption," which oper-
ates if someone didn't get around to writing their own will, should
be reasonable. If I fail to quite ever get around to writing this out,
I should not end up getting brutalized by medical care that will re-
quire that I be treated with everything possible to keep me alive,
which is the current background assumption if I end up in court.

Ms. NEALE. Which is one of the arguments for some persons sug-
gesting that maybe statutes with regard to living wills were not
well advised, because we have that right as individuals. I am speak-
ing as a philsopher, not as an attorney. But I should be able to say,
even in New York State, which doesn't have a living will, to my
physician, I choose this kind of treatment at the end stages and I
reject this kind.

And unless I have retracted that statement, that statement
should be honored even though the State doesn't have a living will.

This is just an aside, Joanne, but I don't want my organs donat-
ed, not until we have a more just health system. I resent the tre-
mendous media and other kind of play of this issue which only fur-
ther entrenches a high-cost, high-tech emergency kind of health
system. So I have tattooed on my chest, no organ donation, not
until we have access to care for everybody.

Mr. ScoFiLD. Let me just follow up on what Joanne said, be-
cause she is right. One of the problems with living will legislation
is it creates the impression that if you don't use the State docu-
ment, that you haven't done it the right way. In fact, that is not
the case. Most of those statutes say it is not the exclusive method
for expressing your preferences about life-sustaining treatment, but
the problem still remains, though, of getting that on the record in
whatever form would be reliable, so that people can act according-
ly.

Representative SCHEUER. Mr. Scofield, you mentioned that you
have distributed 8 million living wills. Does that mean that they
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have been executed, there are 8 million folks out there who have
executed living wills?

Mr. ScoFnmD. We have a registry of people who send back living
wills only when they don't have someone else that they can turn
to, a relative, family member, someone like that, to say these are
my wishes if something happens to me. That certainly is not 8 mil-
lion people. I would say the number of people who have executed
living wills exceeds 8 million because a lot of people we send them
to make photocopies, and you can get these out of a lot of books
that have made the living will available. And, as I say, the Society
also publishes them.

There isn't any firm count on who has and who hasn't executed
a living will. It is certainly more than 8 million people.

Representative ScHEuER. We have a very distinguished individ-
ual in the room who is the director of the New York City Public
Library. I would like to have him come up to the witness stand.

This an individual who is egregious in the field of public libraries
and the leadership he has given the public library in New York
City is absolutely outstanding. Would you please introduce yourself
for the record?

Mr. GREGoRAmw. I am Vartan Gregorian, president of the New
York Public Library.

Representative SCiEUmi. Mr. Gregorian, I hate to have dra-
gooned you into this panel, but I think you might have a contribu-
tion at this point.

Can the public library system in our country play a useful role
in getting out the information to people at any age in their life
about what they should do to assure their own integrity as living,
sapient human beings when they end up in a hospital? Can librar-
ies show them how they can maintain autonomy, how they can
maintain decisionmaking over what happens to them?

The public library is a very different place today than what it
was when I was a kid. It has extended itself into information dis-
semination in a thousand different ways that you know far better
than I.

Do the public libraries of America have a role in getting out the
kind of information about how people can ensure that their last
days are serene, that they are able to live with dignity and die with
dignity, and avoid any life-extending high technology tubes, what-
not, that they find offensive, unnecessary, and simply suffering pro-
longing? What role would you say public libraries have?

Mr. GREGORIAN. Congressman Scheuer, I came to pay my re-
spects to you, but if I knew I would have to work in order to pay
my respects to you-I will be delighted to answer the question.

Number one, the libraries of America are unique institutions.
Nothing comparable exists anywhere in the world. Their mission is
to provide information, all kinds of information to the public, be-
cause information is source of knowledge, and source of knowledge
is source of power, and power is source of self-determination and
autonomy of individuals, individual choices.

As a result, the New York Public Library, for example, provides
some 21 million transactions every year, and we deal from job ap-
plication forms, tax information, publications of how ex-inmates can
reenter society with dignity and so forth.
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We have most of the information that you have been talking
about in various journals, handouts, and so forth because ours is to
provide all kinds of information, pro and con as well. You have
heard me before saying that the libraries are the only tolerant in-
stitution and nonpartisan institution in this country because we re-
flect society's needs and aspirations. So we do provide all informa-
tion including, by the way, tax forms and all kinds of information,
doing service therefore to the Federal Government.

One of the things, whether we are in the position to pass forms
of one without requiring a competing position, that is a problem. I
think to provide one set of information, we have to be sure that we
have provided others because otherwise we become unilateral advo-
cates of one position or another, which libraries have not done in
the past.

But we do provide all kinds of avenues, including information to
nursing homes in the form of books, tapes, cassettes, performing a
kind of both social, cultural and educational role, a continuing edu-
cational role.

Hospitals are a different situation, because I am not familiar
what we provide to actually the patients and so forth. We do not
have that kind of service. Some hospitals have some small librar-
ies, but they do not have the same kind of facilities.

Representative SCHEUER. What I was asking was, could you pro-
vide or would libraries; as a generic group of institutions distribut-
ing information of all kinds, be an appropriate locus for providing
information to people about their right to control their lives, to
control their death, to control the degree to which high technology,
tubes and whatnot are forced on them?

Mr. GREGORIAN. Absolutely. We do have any kind of information
possible. Anything demanded of us we can provide, and the librar-
ies of this country will be one of the best ways to disseminate the
information.

PROVIDING CONSUMER INFORMATION

Representative SCHEUER. There are some of us in Congress who
feel the time has come when people should have information not
only about their right to live with dignity, but also about their
right to die with dignity, their right to determine the course of
action that takes place as to people's health outcomes when they
are in the final stages of life.

There is also a feeling among some of us that people should have
information about the quality of health care providers, doctors, hos-
pitals, and their history, so that when we come to make these all-
important decisions on doctors and hospitals, we can examine the
track record of the particular health care providers and avoid those
who might threaten our health outcomes and embrace those who
would be likely to enhance our health outcomes on the basis of the
proven record.

The New England Journal of Medicine has published figures that
about 20,000 of the Nation's 550,000 doctors are drug addicted, are
alcoholic, are mentally impaired, or are otherwise totally incapable
of practicing competent medicine.
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Should there be a way of informing people who are about to pick
a hospital or a doctor, whether the one that they are picking is one
of these 20,000 or whether they are one of the 530,000 who will
quite likely give them excellent care?

We know that State licensing boards and hospitals do exercise
discipline over physicians. They get censured. They sometimes get
delicensed. They get fired from a hospital. They may have a record
of malpractice judgments as long as your arm, but people don't
know about this.

There may be hospitals that have two or three times the rate of
nosocomial infections as comparable hospitals. That means hospi-
tals that have a very high rate of delivering, free of charge, infec-
tious diseases to patients who come into that hospital who are well,
for an appendicitis, or for childbirth. And if they go into surgery,
that hospital has a very high rate of open wound infections, far
more than a comparable hospital.

There are hospitals that have a rate of iatrogenesis, which means
physician error, far higher than comparable hospitals.

Should there be a place where people can conveniently access
this kind of information about a particular doctor, about a particu-
lar hospital, in ways that are intelligible to them, understandable
by them, and fair to the health care deliverer?

If you think that is likely to be true, are libraries a place where
people can go and access that information? Should there be a com-
puter terminal in major libraries where people can ask the comput-
er how about Dr. X, how about hospital Y?

Should there be a counseling service? Should there be a listing
that the government and the private health care community would
put out that would be available, perhaps a bulletin of some kind
that would be brought current every few months?

Can you see a library as an appropriate place for the dissemina-
tion of that kind of hospital-specific and physician-specific informa-
tion for health consumers, which includes all of us?

Mr. GREGORIAN. I think maybe in 2001, medical libraries will
have that kind of facility, and since libraries are computerizing,
and from any source of computerized data base, one can have
access to this information-but you will need several local major
libraries to have that, so everyone does not have to verify their
legal statutes as well as their other problems. Each one will be
liable otherwise for providing false information resulting in law-
suits and so forth.

So you have the New England Journal, if it publishes a list, you
already have access to that. But if it is centralized in a national
medical library or somewhere, entire medical information, then
anybody can have access to it.

Representative ScHiuxER. Mr. Gregorian, I thank you very much
for this unscheduled and spontaneous appearance of yours. You
have enriched us.

Let me say again to this panel that this has been one of the most
remarkable and productive and throughtful hearings that I have
ever participated in my more than two decades of service in this
great institution. I am proud to have presided over this hearing,
and I think that the ripple effect may be greater than any of us
anticipates. I am very grateful to you. Thank you very much.
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I will now go to answer this rollcall vote and we will call the
second panel in about 10 minutes.

[A brief recess was taken.]

PATIENT AUTONOMY IN CARE

Representative SCHEUER. The second panel today of our consider-
ation of ethical and moral issues in health care includes two law-
yers who have addressed the issues raised in this morning's discus-
sion. This panel will look at the problem both from the theoretical
and practical perspectives.

Our panel includes Ms. Nancy Coleman, director of the Commis-
sion on Legal Problems of the Elderly, of the American Bar Asso-
ciation, and Mr. Allan Bogutz of Bogutz & Gordon.

We are very happy to have you here. We appreciate your pa-
tience and we look forward to your testimony. What we would sug-
gest is that you address us informally, chat with us for 8 or 10 min-
utes as if we were all together in a living room someplace, and
refer to anything you may have heard this morning, if you were
here, that intrigues you. Then, after that, I am sure we will have
some questions for you.

So, Ms. Coleman, why don't you start out and take such time as
you may need.

STATEMENT OF NANCY COLEMAN, DIRECTOR, COMMISSION ON
LEGAL PROBLEMS OF THE ELDERLY, AMERICAN BAR ASSO-
CIATION
Ms. COLEMAN. Thank you, Congressman Scheuer. I would ask

that my prepared statement be included in the printed record. It is
very difficult to follow the last panel since many of the issues
which I had hoped to raise were already raised.

Let me approach the topic, as you asked, in an informal way. I
think that we are moving in our society and have moved to a posi-
tion where older people as well as the rest of us are looking to be
able to make our own decisions. We are looking for our own auton-
omy having to do with health care decisionmaking.

In looking at this, the ABA has seen the development in the
health care system, such as in hospitals, nursing homes, or even
home care agencies, of an elucidation of what resident's or pa-
tients' rights are. And amongst these rights we fmd consent or in-
formed consent for health care decisionmaking.

I am speaking today on behalf of the ABA, on behalf of the presi-
dent of the ABA from New York City, Bob McCrate, and John
Pickering who is the chairman of our commission. The way in
which we look at the question of autonomy and how it is exercised,
I think, is the major issue on which I would like to focus.

First we have the movement toward the patients' rights and
then we have to look at the way in which we exercise those rights,
that is informed consent. The work of Morris Abram, Joanne Lynn,
and Susan Wolf, as well as the Office of Technology Assessment's
Study on Life-Sustaining Technologies, gives us a sense of what are
the ways in which residents or patients can make their own deci-
sions.
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We have, I think, an increasing number of people who we are
concerned about, who may lack the capacity at certain times in
their lives or at certain times of the stages of their lives to give
adequate informed consent, and then we look for a substituted
judgment of some sort. In a minute I will talk about living wills
and durable powers of attorney.

But as we begin to look at the notion of the autonomous individ-
ual making decisions, we have to look at how much they know.
That is the issue which I think we talked about: how much does
the medical profession, how much does the hospital and/or the
nursing home tell somebody about what is going on? This is a basic
problem. I don't think that people are told what the options are, in
terms of decisionmaking, and I think that we need to look further
into the way in which people are asked to make decisions.

It is partially out of ignorance, but it is partially out of what I
call a paternalistic view of the elderly's ability to make decisions.
And for the most part, society has looked to physicians as well as
lawyers in many cases to make decisions for us.

We go into a doctor's office and, as Morris Abram expressed this
morning, we don't ask why we take a test, but we take the test. We
don't ask what the outcome is. For a learned man such as himself
to be able to make those decisions, I think is honorable, but for
most of us, those kinds of decisions are not made or that range of
choice is not given.

We talked a little this morning about the fact that there are 39
States who have what is known as a living will statute. On the
other hand, we also have 15 States where family members may
give consent for certain kinds of health care decisions. I think that
the efficacy of families making decisions needs to be looked at in
terms of the law in using substituted judgment or surrogate deci-
sionmaking. One also has to be wary that family members often
are not the appropriate or necessary spokespersons for people.

We need to also look at the issue of capacity. That is, how does
somebody lose their capacity? Unless you or I are adjudicated to be
incompetent, then we have the right to decide to use or not to use
a life-sustaining treatment, to have or not to have a leg amputated,
or to take or not to take that pill that is offered to us by that cute
nurse that is wandering around the hall. We have a range of
choices to make. That range should be the same for everyone
whether it is the life-sustaining technology or the medication. For
someone who has to take several types of medication daily, the de-
cision not to take that individual pill must be available.

ADVANTAGES TO DURABLE POWERS OF ATTORNEY

Now, in addition to the 39 States which have living will statutes
and the 15 States which allow family decisionmaking, we also have
another tool. Giles Scofield referred to it and Joanne referred to it
to a limited extent-the durable power of attorney for health care.

It is the opinion of my commission, the opinion of many lawyers,
that the durable power for health care gives a great many more
options to an individual than does the living will. The reason that I
say that is that if I have a living will, I have signed it, and if I
become incapacitated, then it can kick in or terminate life-sustain-
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ing technologies. It does not necessarily allow for other kinds of
medical treatment either to be ceased or to be given.

If, however, I delegate to a surrogate the right to make decisions
for me at the time when I no longer have capacity to do so, then
there is a much broader sense of decisionmaking capacity because
of that delegation. There is a greater sense that one's care can be
taken care of. The living will is really a much more limited docu-
ment than the durable power for health care, although it is good,
and certainly should be signed by people.

In 12 States now, there are statutory provisions for durable
powers for health care. In all 50 States, plus the District of Colum-
bia, there are statutes recognizing durable powers of attorney.
There is widespread belief among attorneys, although not by courts
at this point, that one can use a statutory durable power of attor-
ney specifically for health care decisionmaking. Thus, we have the
ability in all 50 States to be able to use such a document for that
purpose.

Representative SCHEUER. Is a durable power of health care pref-
erable to a simple power of attorney?

MS. COLEMAN. I think there are two answers to that. A durable
power of attorney could be used for health care decisionmaking. I
believe that a durable power written specifically for health care de-
cisions allows a little more flexibility, rather than tying it to finan-
cial matters and other kinds of issues.

The interpretation that some attorneys are making right now is
that if you have a durable power at all, that it can be used for
health care decisionmaking, just as it can be for banking transac-
tions or anything else. But I think you are better off having it spe-
cifically written for health care decisions.

The more that somebody expresses, the more that is written out,
the more conversation that takes place between individuals who
delegate the power and those who are the designated surrogates,
the greater the ability of third parties to interpret what the signer
intended to have the document used for. The more specific direc-
tion given in the written document, the better off you are.

As we move in the direction of using durable powers or using
other kinds of substitute documents or surrogate decisionmaking or
advance directives, we need to begin to think about the issue of
standards. If we have a plain durable power form that I have
picked up at Ginns store down the street and signed, the standard
and the question of how it is used, I think, is going to come up. I
think that the question needs to be raised.

For instance, if one is in the State of Virginia, in order to use a
power of attorney for a real estate transaction, one has to register
it with the county court. That is a standard established in the stat-
utory provision in Virginia.

That kind of standard setting, or those kinds of statutory re-
quirements, need to be looked at as we begin to use powers of attor-
ney for health care decisionmaking. I don't think we should just
throw them out and say, "everybody use them." I think we need to
begin to address how they are going to be used.
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PROMOTING DURABLE POWERS OF ATTORNEY

But let me stand back a second and try to answer one of the
questions which you raised earlier, Congressman. That is, how do
we get people to use or to sign such kinds of documents? I think
that the greatest impetus to doing that is-and I hate to be "cliche-
ish"-is when it reaches a lot of people through the media.

When Ann Landers ran columns on two occasions that talked
about the Concern for Dying and the Society for the Right to Die
and their brochures and their forms, the total number of people
who wrote for those was 60,000 in one case and 100,000 in another.
Now a column in a newspaper that says that an organization has
such a form is really good impetus for an individual to act. Films
in the popular media that talk about the right to die and the fact
that individuals should talk to their doctors about it really adds to
that impetus for folks to go out and do it.

It doesn't mean that every single person is going to do it, but it
means that there is a greater impetus to at least begin the discus-
sion.

In the court cases in the last few years where there have not
been written documents but there have been conversations within
the family, and among doctors and the patient, those conversations
have been viewed as indications of people's feelings about termina-
tion of treatment.

TECHNOLOGY VERSUS CHRONIC CARE

Now, a question that you raised earlier which I think is a very
important one is whether we are going to fund chronic care serv-
ices and provide for people in supportive settings, versus whether
we are going to provide dollars for high-tech kinds of services?

It seems to me that we have to look at both areas. Ten or 15
years ago, it was not common to have renal dialysis, but now renal
dialysis is almost chronic care. It can be considered chronic care.
You can go to a center, you can have your dialysis three times a
week, and you can live as a regular human being.

At the time that Congress foresaw paying for it through the med-
icare program, renal dialysis was looked at as a high-tech service.
So if we decide that we are not going to fund something that cur-
rently is a high-tech method of providing treatment, is that action
going to preclude later use of that treatment method for chronic
conditions, where it will allow people to live normal kinds of lives?

There are methods, for instance, whereby one can get nutrition
supplements at home through machines that allow people to have
normal kinds of lives. Well, how then, do we define what is a high-
tech methodology, given to somebody to keep them alive? If you go
to the definition of somebody who is near death, who is kept living
by the technology, that is one thing; but to deny high-tech kinds of
things to people who are not on the brink of death but who could
go on living productive lives with the aid of new technology would
be wrong, it seems to me.

The other question, and this was borne out to me half a dozen
year ago when I heard Bob Butler talk about the issue, is: Do you
deny older people, by virtue of age, access to new medical technol-
ogies? This is not the rationing question which I think Dr. Calla-
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han would give us, but the question of access to care which they, if
they had been a younger person, might get. I think that one needs
to look at the issue of what is chronic age.

You know, Congressman Pepper is 87 years old and I know that
he, in fact, talks about the issue that he was a crazy man when his
wife Mildred was dying. He went around and he tried laetrile and
he tried every other kind of methodology that he could to save her,
but he did it, as he said, out of his own pocket. He wasn't denied
the service.

Not allowing a dollar amount to be paid for by the Federal Gov-
ernment may in fact make it impossible for businesses or for high-
tech companies to offer a service, period. That has been the argu-
ment in terms of new drugs in the area. But I will stop and answer
questions.

[The prepared statement of Ms. Coleman follows:]
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PREPARED STATEMENT OF NANCY COLEMAN

Mr. Chairman, Members of the Subcommittee, my name is Nancy
Coleman. I am the Staff Director of the American Bar
Association.J%_Commission on Legal Problems of the Elderly.

I am here at the request of the President of the American Bar
Association, Robert McCrate, to express the Association's views
on the legal and ethical aspects of health care in the future.

The Commission on Legal Problems of the Elderly was created in
1978 by the ABA Board of Governors to analyze and respond to law
related needs of older Americans, one of which is assuring that
there is respect for legal and ethical standards in providing
health care to the nation's elderly.

The American Bar Association has taken a variety of positions
that relate to the issues that the Committee is considering
today. Among these are support of the Model Act on the Rights of
the Terminally Ill, a second Model Act on Health Care Consent,
support of the Uniform Guardianship and Protective Proceedings
Act as well as a previous Guardianship Model Act, and policies
relating to nursing home and home care regulation with particular
interests in patients' rights or residents' rights. These
policies give us a basis for looking at the issues that I would
like to discuss today.

The legal and ethical issues in the delivery of health care are
vast. What I would like to do today is to focus on what I
believe are the legal issues which older people will face in
attempting to make health care decisions. These issues include
the right to make health care decisions about oneself and, when
one is no longer able to make decisions, the options for making
necessary decisions either through courts, family members, or
other surrogates who might be designated. The Model Health Care
Consent Act and the underlying doctrine of informed consent
assume that the patient understands the available treatment
options and the implications of choosing one option rather than
another, and that the patient is able to make and communicate a
choice. In recent years the growing awareness of patients'
rights, both in acute care and long-term care settings, has
functioned to encourage this kind of patient decision-making.
Most hospitals have developed patients' rights standards, either
through the requirements of the Joint Commission on Accreditation
of Healthcare Facilities, through state licensure or at their own
initiation. In the long-term care field, federal and state
regulation have led to the development of patients' rights
regulations in nursing homes and, more recently, in home care.
These patients' bills of rights assume that patients are able to
and want to participate in health care decisions. These
decisions might include whether or not to take particular
medications, whether or not to have surgery, and whether or not
to enter or remain in an acute care setting or long-term care
facility.
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We heartily endorse the trend in health care decision-making
toward encouraging as much patient autonomy as possible. The
Model Healt+iCZare Consent Act as well as the Rights of The
TerminallyjIll Act attempt to give patients more control over
their own health care decisions. It is our belief that
whenever possible an older person, like any of the rest of us,
should make decisions about what health care treatments to
undergo, who should provide services, and where those services
should be delivered.

There are increasingly large numbers of people who may not be
able to make health care decisions. In legal terms, a person
continues to have the right to make all of his or her health
care decisions until a court in a proceeding such as a
Guardianship or Conservatorship hearing, finds that the person
can no longer do so and a surrogate is appointed. An
individual through a Power of Attorney or a Living Will may
also delegate this kind of decision-making to another person
without resorting to the courts.

In everyday medical practice, traditionally, when a patient is
unable to make a decision or the ability to make a health care
decision is questionable, there have been three kinds of
approaches: (1) the physician has made the decision, perhaps
discussing it with the family; (2) family members have made the
decision, usually in consultation with the physician, or
(3) family members or the health care facility have petitioned
the court for appointment of a guardian or conservator to make
the decision. The first approach -- i.e., physician as
decision-maker -- still appears to be fairly common in our
society, even though the health care provider has no
independent legal authority to make health care decisions for a
patient. The exception to this, of course, is in emergency
cases. Generally, physicians have the authority to administer
care necessary to preserve life and limb without the express
consent of the patient or legal representative. Instead,
implied consent is presumed.

Those individuals who have not been adjudicated to be
incompetent to make specific health care decisions retain the
right to make all health care decisions. Here it is important
to emphasize that the mere appointment of a guardian or
conservator does not mean that the ward is incompetent to make
health care decisions. Decisional capacity is situation-
specific and needs to be determined separately from generic
judgments of competency. A not uncommon bias against
decisional capacity arises when a patient's decisions are not
the ones physicians or families would make. Just because a
patient chooses a treatment or decides not to have a particular
procedure does not make that individual incompetent.
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There has been a great deal written about the issue of
determining the decision-making capacity of patients with
cognitive impairment. The issue arises around a patient's
ability tovtDe consent for medical treatment. Assessing a
particular patient's decision-making ability in the context of
a particular decision is often difficult. The President's
Commission for the Study of Ethical Problems in Medicine, in
its Chapters 8 and 9 in Making Health Care Decisions, gives
three standards in order to help us understand the capacity for
health care decision-making. To be competent to make health
care decisions, the patient must be able: (1) to understand
the nature of the treatment choice presented; (2) to appreciate
the implication of various alternatives; and (3) to make and
communicate a reasoned choice. When a patient is not able to
meet these standards or where competency or capacity to consent
is questioned, the President's Commission endorses the
traditional method outlined above, by which a patient's
decision-making capacity should be determined. The Office of
Technology Assessment in its report Life Sustaining
Technologies and the Elderly also turns to the President's
Commission when asking what the basis is for having an
alternative to a patient making a choice. OTA supports the
notion that the patient's decision-making capacity is
determined by the attending physician in consultation with
relatives close friends, or care givers. Court intervention
should only be necessary when uncertainty or conflict about the
patient's decision-making capacity cannot be resolved at the
institutional level.

The court system is not always the best arbiter of health care
decision-making. The courts generally are not conducive to
quick or efficient decision-making, especially when they are
asked to make decisions about a particular type of medical
procedure. But when there are no other decision-makers or
where there is an intense conflict among decision-makers, the
courts are an appropriate forum for this kind of
decision-making. During the last few years the courts have
increasingly become the arbiters of a variety of health care
decisions, including whether to terminate life support or
whether to amputate a limb. The courts suffer from the same
problem that other types of surrogate decision-makers also
share. That short-coming is a lack of agreed upon standards
for: (1) determining capacity; (2) determining the nature and
extent of the surrogate's role in making decisions;
(3) defining a process for making decisions; and (4) reviewing
such decisions.

89-804 0 - 89 - 14
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There are other methods for health care decision-making which
we believe can be extremely useful for the elderly. These
involve two-Itnds of alternatives. There are about 15 states
which authorize family members to make health-care decisions on
behalf of incapacitated adults. Some of these state laws allow
the family member to make decisions only under certain kinds of
circumstances. The state laws which allow such authority do so
sometimes for terminally ill patients and sometimes only about
withholding life prolonging treatment. The Model Health Care
Consent Act suggests that family members such as a spouse, or
adult child, or adult sibling, be able to make decisions if a
guardian has not been appointed and if no other written
designation has been made. The Model Health Care Consent Act
emphasizes making decisions that the incapacitated person might
have made, based on his or her expressed preferences or values
to the extent that these are known or can be determined.

This notion of using a "substituted judgment" standard rather
than a "best interest" standard has been a fairly recent trend
in the law that has been emerging in the law. It emphasizes
having the surrogate decision-makers act as the patient would
have acted if capable rather than having the decision-maker
decide what he or she thinks is best for the patient. Court
decisions throughout the country considering the termination of
life support, the Model Health Care Consent Act and many of the
family consent statutes all utilize this notion of substituted
judgment.

The most recent developments in surrogate decision-making have
involved in the use of advance directives. These generally are
referred to as Living Wills and Health Care Powers of
Attorney. The ABA endorses these instruments because they
enhance the degree of control elderly people can maintain over
their lives. The Uniform Rights of the Terminally Ill Act is
one of the models for state legislation regarding so-called
Living Wills. State Natural Death Acts, depending upon the
state, give legal recognition to living wills, documents
allowing a person to exercise a right of self-determination
over life extension or life termination when the individual is
no longer capable of making or expressing his or her own
choice. Living Wills generally spell out the patient's
instructions in the event of terminal illness or irreversible
condition or any other treatment decision the patient
identifies.

Statutes in 39 states, including the District of Columbia
expressly recognized Living Wills. Court decisions in several
other states have affirmed their use.
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A more useful and versatile tool for delegating authority for
health care decision-making is now gaining in popularity.
About a dozk-nstates expressly recognize by statute the use of
Durable Powers of Attorney for Health Care decisions generally,
another eight states recognize their use in the context of
their Living Will statute for purposes of forgoing
life-sustaining treatment. A Durable Power of Attorney is a
document designating another individual to act on behalf of the
signor. It is durable because it remains operative even when
the Signor becomes incapacitated or incompetent. A Durable
Power of Attorney for Health Care, or simply Health Care Power
of Attorney, is more flexible and applies to more situations
than does a Living Will. It permits the individual to specify
who should make decisions on his or her behalf in the event of
incapacity. In addition, the use of Living Wills is typically
limited to times when someone is terminally ill, while a
Durable Power for Health Care may be used for other kinds of
health care decisions when the issue of terminal illness is
not present. A Durable Power for Health Care may be written as
broadly or narrowly as the individual wants it to be written.

Ordinary Durable Powers of Attorney are recognized in all of
the states and jurisdictions. It is the opinion of most legal
commentators that Durable Powers of Attorney may be used for
health care decision-making, even though neither the Uniform
Durable Power of Attorney Act of 1979 nor the Uniform Probate
Code provisions on powers of attorney specifically talk about
health care decision making. Statutory Health Care Powers of
Attorney can be used to delegate decision-making power to
another person, generally not the physician or the health care
facility, but rather to an independent person such as a spouse
or another relative. The President's Commission in its 1982
work endorsed the use of Durable Powers for Health Care
decision-making. To date, there have been no court cases to
test the validity of Health Care Powers of Attorneys where
there is no state statute recognizing such documents. However,
because Durable Powers of Attorney are intended to enhance the
autonomy of incapacitated persons, courts, as well, as state
legislatures, are likely to approve and encourage their use in
the health care context.

A book, A Matter of Choice: Planning Ahead for Health Care
Decisions, written by Barbara Mishkin for the Senate Special
Committee on Aging and distributed through the American
Association of Retired Persons, outlines many of the issues
which have been set forth above. There is however, a remaining
issue which needs to be discussed. Standards for decision-
making should be developed. These would include what role the
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surrogate has, whether there is any review, for example,
(either by a court or an ethics committee) or whether there
should be aniZintervention when conflicts arise. Current
studies in New Mexico, Florida, and New York are lookidg at
health care decision-making through the use of guardianships or
special court decision-making. I am hopeful that these studies
as well as future ones will begin to address the question of
standard setting.

I would like to thank you for allowing me to testify today and
hope that the issues which have been raised here will be useful
to the efforts of the Committee.

Thank you very much.
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Representative SCHEUER. I am taken by the point you make, that
kidney dialysis can help an otherwise well person in their middle
years lead happy, productive lives. And I am a little bit puzzled by
the British practice of not providing kidney dialysis for anybody 55
or over when they would have perhaps 20, 25, maybe 30 years of
really happy, productive, enriched life with the aid of kidney dialy-
sis.

I can understand the pressure to ration and to restrict high-tech
health care where the quality of life has ebbed to a very dim level
or to really no level at all. But for an otherwise well person of 55,
who could continue an active life professionally, businesswise, so-
cially, and whatnot, to deny them health care through kidney dial-
ysis I find very un-British.

I wonder just why a consensus has apparently developed in Brit-
ain that that is acceptable.

Ms. CoLEMAN. I asked that question-I was recently at an inter-
national conference and met some folks who are not as familiar
with medical ethics as you are today-about that issue, and was
told that it is actually not as common a cutoff period as we in
America play it up to be; that in fact, one, it still is available in the
private market, so that somebody out of the health service can buy
it. Number two, in fact, it is only regionally where it is decided
what the age limit is; that in other regions within other health
services within Britain, you might be lucky if you lived in those
areas to be able to have it at an older age.

I bring up the issue simply because 10 years ago we believed it to
be a high-tech thing, and if in fact we are going to cut off high
tech, are we cutting off high tech when it can be used for people
who, in my analysis, need it due to a chronic condition rather than
as a high-tech intervention to save a life. I mean at some point, we
in this country thought of it as a high-tech intervention to save
lives, whereas it is now used for a chronic condition, and I guess
that is the distinction I was trying to make.

Representative SCHEUER. Thank you very much, Ms. Coleman.

DURABLE POWERS OF ArTORNEY

Now we will hear from Allan Bogutz of Bogutz & Gordon. We are
happy to have you here, Mr. Bogutz.

STATEMENT OF ALLAN D. BOGUTZ, ATTORNEY, BOGUTZ &
GORDON

Mr. BoGuTz. Thank you, Mr. Chairman. It is a pleasure to be
here. I will also take you up on the opportunity to speak informal-
ly.

Representative SCHEUER. Indeed, I hope you will.
Mr. BoGuTz. The prepared statement that I have provided to

staff I think fairly clearly sets out some of the issues and techni-
calities with regard to living wills, durable powers of attorney, and
durable medical powers of attorney, along with trusts, guardian-
ships, and conservatorships.

I speak to you from a very practical level today because I am a
practitioner in Tucson, who also has been a public fiduciary, a
public guardian for his county. From 1975 until 1981, I managed an
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office that served as guardian and conservator for people in our
community who had nobody else who was willing or qualified to
serve. That was not just the indigent; that was also people who
found themselves with adequate assets but no one prepared to
assist them.

As I am sitting here, I am about 2,500 miles from home, and if
something were to happen to me medically, I have taken some
steps to prepare for that. If I were to have a stroke, not completely
improbable--

Representative SCHEUER. God forbid.
Mr. BOGUTZ [continuing]. Yes; and find myself in a DC hospital,

or be visting in Virginia or Maryland-I don't know how many
States there are around here, but every time I move I am crossing
a State line-my wife has a document that is called a durable med-
ical power of attorney, and that document says in the event that I
am unable to express my own wishes, I designate my wife, with full
authority as my agent, to grant or withhold any consents that may
be necessary to obtain or refuse any medical care, counsel, treat-
ment or service.

Second, that document says in the event that my wife exercises
these responsibilities, any physician, health care provider, institu-
tion, or other person honoring my wife's directives shall be re-
leased from any liability.

And, third, it says in the event that any health care facility, phy-
sician, or other provider fails to honor the power of attorney, my
wife shall sue them for actual and punitive damages. So it gets
their attention.

Now, the opportunity to exercise that would be presented imme-
diately because while steps would be taken to protect my health,
there would also be contact made with my wife, and she would be
the decisionmaker as to how far that care went. Without that docu-
ment, it is likely she would have to go to court in DC or in Virginia
or in Maryland, or wherever she found me, in order to establish a
guardianship.

Now, that is very different from a living will, because I am not
terminally ill as a result of that stroke. A living will only applies
with regard to a terminal illness. the power of attorney applies to
any medical situation at all in which I am not able to express my
own opinion.

So do I have such a document? The answer is yes. And when do I
provide it to my clients? Almost always. As an initial part of any
initial client interview, my clients are asked whether they have
made arrangements in the event of their own disability to have de-
cisions made for them.

What do I find? I find they haven't. And when I present them
with the option of the durable power of attorney, the discussions
are generally, "I didn't know that I had such control over my desti-
ny. I wasn't sure these were my own decisions."

And I find very frequently that my clients' concerns are fear of
loss of control. The durable power of attorney in a broad sense, and
a living will in a limited sense, permit people to retain, that control
over their own destiny and their own medical care, because I have
discussed with my wife what my care will be in the event of termi-
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nal illness or in the event of major illness. I have discussed with
her all kinds of things.

PORTABILITY AND UNIFORMITY OF DURABLE POWERS

I have had discussions with my personal physician, but he is not
here while I am traveling. He is not in Europe when I visit there.
The durable power of attorney presents one problem, and that is
one that ought to be addressed: the question of portability. Can I
use my Arizona power of attorney in DC, Virginia, Hawaii, or
wherever I may be?

There are problems with that, and that is one of the problems
with presenting a form power of attorney because it may not neces-
sarily address those portability issues. Portability has been ad-
dressed by the Commissioners on Uniform Laws.

Representative ScHEUER. Do you think that limited problem
would be a proper focus for Federal attention, congressional atten-
tion? Should Congress legislate somehow or other that durable
powers of attorney for health care, with some standard accepted
form, be accepted by all States?

Mr. BoGurz. I believe that that is appropriate.
Representative SCHEuER. You know, we are very leery about in-

truding on the jurisdiction of the State to be in charge of health.
Traditionally States have covered all of the circumstances deliver-
ing health care within their jurisdiction. But this is almost a
matter of human rights, the integrity of the individual, to state
what he wants to happen to him and to have that recognized wher-
ever he or she may be within our 50 states.

So it is a matter of recognizing an individual's legal right to say
once and for all how he wants his health care to be determined in
the event of his incapacity. It seems to me that maybe the congres-
sional writ would extend to affirming that right and requiring all
States to recognize that right when, at the same time, we have a
great deference and a great reluctance to interfere unnecessarily in
the right of States to conduct the oversight and to determine the
parameters under which health care shall be delivered in their
States.

Mr. BoGuTz. Mr. Chairman, I believe that is completely appropri-
ate. It approaches a full faith and credit issue as among the States.

The consequences of a will, a last will and testament drawn in
one State and moving to another State, generally most States will
determine that a will that is valid in the State in which it is exe-
cuted is valid in any State unless there is something contrary to
public policy contained in the document.

I believe that exactly the same kind of interpretation can be
given to the durable powers of attorney. That is, if it was valid
where it was executed, it has to be a valid expression of a person's
wishes, it should be honored wherever it is presented within the
United States.

Representative SciiEuER. One would think so. Is there a standard
uniform durable power of attorney for health care?

Mr. BoGuTz. There is not at the present time. There are propos-
als.
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Representative SCHEUER. What would be the process by which
such a uniform durable power of attorney for health care would be
developed?

Ms. CoLEMAN. The two methods which have generally been used
are that Uniform State Law Commissioners have developed forms.
They have one for a statutory power of attorney and they are then
emanated through what is known as the Uniform Probate Code,
and then adopted within States.

There are several statutorily mandated State durable powers of
attorney. California has one of those. In the last year or so we have
seen four more States adopt statutory forms of health care powers
of attorney.

Representative SCHEUER. Are they uniform?
Ms. CoLEMAN. They are not uniform. Again, the uniformity and

the portability question are difficult.
Representative SCHEUER. I think you can solve the portability

problem more easily if they were uniform.
Ms. COLEMAN. I absolutely agree with you. The other problem

which exists is that, when you have groups like the Society for the
Right To Die who distribute forms, there is a tendency for people-
and this is not a full employment of lawyers argument now-but
there is a tendency for people to make them out without having a
lot of discussion with other folks around them or with another
party like a lawyer.

I think that is another issue which one needs to look at when
one distributes en masse kinds of forms.

Representative SCHEUER. Mr. Bogutz, I didn't mean to interrupt
your testimony. Please proceed.

Mr. BOGUTZ. Thank You.

PATIENTS' RIGHTS

I have a couple of proposals for Federal action that I would like
to get to in just a moment if I could. First of all, one observation
and then a couple of premises that I think need to be acknow-
ledged.

The first observation is that in every situation where I have been
able to present a physician or other health care provider with a du-
rable power of attorney, a living will, or a guardianship, it has
been welcomed with open arms because it is apparent, in many
cases it has to be explained, but once it is explained, it is apparent
that the issue of liability for actions taken or not taken is going to
be resolved by having a surrogate decisionmaker with official
power to make those decisions, whether it is delegated power or
court-appointed power. It is welcomed broadly. In our practice, we
deal with it a on a day-to-day basis.

I serve as guardian for perhaps 100 individuals still, even in pri-
vate practice, in my community. Four premises that I wanted to
address.

First, everyone has the right to make their own decisions, every-
body has a right to cut his own throat in his own way as long as he
understands the implications of what is going to happen if he does
SO.
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John Stuart Mill said that the only time society has a right to
intervene in the actions of another is for the protection of itself.
Now, part of our actions today, or part of our proposals today in-
volve protecting ourselves as a society financially, economically, in
terms of distribution of care. But otherwise, we really have to re-
spect that individual's wishes.

The second premise is that those wishes have to be honored if a
person has expressed them. As far as I know, every court in the
country that has addressed the issue has said that if a person has
expressed wishes in advance, again provided they are not contrary
to public policy, those wishes must be honored.

The third premise is that people should be able to plan for dis-
ability, whether it is a terminal illness or just a disability that
would be debilitating if you will, and those disability planning tools
are discussed in my prepared statement, and those are the durable
power of attorney for medical care, the living will, the general du-
rable power of attorney which is for financial management, and
the guardianship and conservatorship as a last resort can be done
on a voluntary basis.

GOVERNMENT ROLE IN CARE CONDITIONS
Finally, the fourth premise is that the options for decisions made

by a surrogate have to be created and they have to be supported,
and I think these are the areas in which the Federal Government
can really take a role.

One of the premises that we have adopted in our geographical
area with regard to care of the elderly is that that care has to be
addressed as a continuum. It can't be addressed as isolated special-
ties. That is, social workers need to know what hospitals are doing
and have available.

Meals on Wheels personnel need to be able to know that other
social services are available, and somehow they have to be coordi-
nated to the extent that Mr. Abram's blood doesn't have to be
drawn 10 times during the course of a day, or that the person
doesn't have to fill out 200 forms. And so we have arranged for
long-term planning and coordinated planning.

Probably one of the best areas for the Federal Government is in
that coordination role, stressing that there needs to be, within the
States, created some types of public agencies or mutual support
groups or family responsibility acts-which have been adopted in a
couple of states-or encouraging the use of private agencies that
will provide case management and care coordination.

Representative SCHEUER. What kind of management?
Mr. BOGUTZ. Case management, where an individual who is not

aware of how the system or the health care system or the social
services system operates can have someone who is familiar with
the overall picture of care assisting him in obtaining the care. That
is not just medical care, but it is support services as well.

I think the role of the Federal Government needs to encourage
these particular types of options.

Second, this morning you heard information concerning whether
a physician should be paid or reimbursed for sitting down and talk-
ing with a patient. Absolutely. There is no questin but that-a
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term that is becoming more popular in alternative health care sys-
tems is holistic care-you must treat patients; you cannot just treat
symptoms.

Alleviating the symptom may not eliminate the problem if the
problem is an unhealthy home situation that the physician has
never seen or heard of for failure to discuss it with the patient.
That has to be provided.

Now, it may be that physicians are becoming so technically in-
volved with the patients that we may have to provide for an alter-
native such as a case manager, which is evolving in hospitals as a
way of cutting costs, to determine ways to keep people out of hospi-
tals and move them out more quickly. That needs to be a reimburs-
able expense as well.

Representative SCHEUER. Is a case manager in a hospital typical-
ly a paraprofessional? Is it somebody with a university degree?

Mr. BOGUTZ. Mr. Chairman, it can be a paraprofessional. It can
be a master's in social work. It can be a nurse practitioner. It can
be anyone who is trained, with reasonable skills, to determine what
the overall needs of the patient are and what is going to happen
when this patient leaves the hospital, what kind of care or assist-
ance will we provide to prevent the person from coming back in 2
months with the same problem again?

That addresses not only the issues of death and dying, but it ad-
dresses issues of continuing care and the expenses of long-term
health care.

Representative ScHEuER. Are there any other phrases that have
been applied to describe that role? "Case manager" is not a very
salubrious expression.

Mr. BOGUTZ. Well, if it is well done, a discharge planner arranges
for services in the community to support the patient upon dis-
charge. Discharge planning is generally a hospital function.

Case management and care coordination are terms that are used
within the professions as the persons who provide social services on
a continuing basis to provide assistance to prevent future health
problems.

Representative SCHEUER. Well, it is not only providing social
services, but providing counseling on a holistic basis about the pa-
tient's total psychological and physical health status and degree of
comfort and support and emotional outreach.

Mr. BOGUTZ. Absolutely.
Representative ScHEuER. There has to be a better way of describ-

ing this function than "case manager."
Mr. BoGuTz. I am afraid I am limited in the terms that we are

using in our community. "Case manager" and "care coordination"
are the terms that are becoming, I think, generally accepted among
the profession.

I am not a social service provider. I am an attorney, although
much of my practice appears to be providing social services at this
point.

Representative SCHEUER. I would say that is clear. That is very
clear from your testimony.

Mr. BoGuTz. The third area where I think Federal assistance is
really required, as Dr. Lynn suggested, is in the education of physi-
cians. I find that a good deal of my practice is not only educating
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my clients as to the options that are available and assisting them
in taking the steps that are necessary to plan for their care, but
then having to enforce those issues with regard to the physicians
and the care providers.

For example, a woman I had was 87 years old and a social serv-
ice worker, and she had a terrible stroke. She found herself in a
fetal position in a nursing home, in a* persistent vegetative state,
and the health care provider, the nursing home, and the physician
would not honor an order from her guardian to cease nutrition and
hydration.

The law was clear. Unfortunately, the health care providers
didn't know what the law was and had no inkling that it was any-
one's decision other than the facility's. And yet we were able to
educate them without going to court and were able to have these
services stopped for her and allowed her to die with the little digni-
ty as she had left.

Representative SCHEUER. With as much dignity as she had left.
Mr. BOGUTZ. Well, she had very little left, I am afraid, at the

stage at which this occurred.
Representative SCHEUER. You enabled her to conserve and pro-

tect whatever level of dignity she had.
Mr. BOGUTZ. We did. Yes. We are assisting with physicians and

medical schools and attempting to provide assistance to faculties to
train physicians as to what some of the options are. Again, it is
met with a sense of relief, understanding that they can practice
medicine as opposed to making as many life and death decisions.

There is a group that has been formed of attorneys who practice
predominantly with the elderly in the United States. That is the
National Academy of Elder Law Attorneys. As a group, they arl
attempting to address issues that focus on health care as well as
other issues facing the elderly.

But again, I have to go back to my primary concern. That is, that
if we are able to make these options more well knwon among the
public, we will find a great deal of relief for people who are con-
cerned about how well they are retaining control over their own
density. My clients are more grateful generally for the durable
powers of attorney and living wills than they are for their last
wills and testament, because they can see a real practical effect on
their own lives from these individual documents.

So my concerns are that these options be made more well known.
And I would like to reiterate something Nancy and I spoke to
during the break. That was that we are both very impressed, as are
the other panelists, with the depth of this proceeding, and welcome
the opportunity to participate.

[The prepared statement of Mr. Bogutz follows:]
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PREPARED STATEMENT OF ALLAN D. BOGUTZ -

PLANNING FOR DISABILITY: OPTIONS FOR SURROGATE DECISION-MARING

During much of the history of the United States, families
had regular multi-generational contact. Frequently, three or
four generations would reside within the same building or within
walking distance of each other. In the event of the illness or
chronic disability of one member of the family, the other members
of the family were in a position to provide support services that
would meet all of the basic needs of the dependent family member.
A family physician often knew his patients personally, resided in
the same community and was able to communicate with the family
effectively to reach decisions concerning the nature and quantity
of care that would be given to the patient. Furthermore, medical
science and medical technology really allowed the physician to do
no more in many cases than make a patient as comfortable as
possible during the final stages of life.

The last fifty years particularly have seen substantial
changes in all of these areas. First, the family structure has
changed; the family home is often empty during the day as all the
adults go off to work and the children go to school or day care.
There is no one staying at home to provide for the elderly or
infirm family member. Secondly, families are geographically
diverse; family members may live thousands of miles and even
continents apart without having the ability to provide the type
of hands-on support that historically has been the role of the
family. Finally, medical technology has helped to change the
demographics of our country so that many people are living longer
lives and many people are surviving illnesses that historically
would have been fatal. Such survivors are frequently in a
debilitated state of health including a mental state of inability
to make or communicate responsible decisions concerning their own
care, housing or personal needs.

As a result of these changes, decisions frequently have
to be made for people by persons who are unacquainted with the
patient's desires as to the amount and type of care, housing and
treatment that the person might prefer and often decisions are
made -which do not necessarily reflect the wishes of the in-
dividual patient. Physicians often find themselves treating
patients in a social vacuum, patients that are personally unknown
to them and for whom close family are not readily available to
provide consultation.
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Under these circumstances, it becomes more important for
persons to take whatever steps they can to preserve their own
autonomy and to assure that their own wishes concerning such
matters will be honored at a time when they may be individually
unable to communicate them on their own behalf. There are
several alternatives available today that are readily accessible
to individuals that permit them to make their wishes known,
assure that they are carried out to the extent possible and,
indeed, appoint a surrogate decision-maker on their own behalf.
Failure to take some of these steps may result in difficult
situations in which family members are left at sea as to what
steps they should take and which family members are appropriate
to make decisions, physicians and other health care providers may
find themselves forced to act in a decision-making capacity with
regard to the care and denial of care to certain patients and,
perhaps most unfortunate, individuals may receive care of a type
and quantity which is very much against the patient's principals.

The options that will be discussed are:

THE LIVING WILL
(HEALTH CARE DECLARATION)

TRUSTS
DURABLE POWERS OF ATTORNEY
MEDICAL DURABLE POWERS OF ATTORNEY
GUARDIANSHIPS AND CONSERVATORSHIPS

BY COURT APPOINTMENT

PERSONAL CARE

The right to die is now fairly well recognized in most
states although clarifications are still being required to decide
the circumstances under which decisions can be made to allow a
patient to die, who is responsible for making such decisions,
under what circumstances the decisions will be made, when such
decisions will be made and what types of care may be withheld or
terminated. Unless the patient, however, has given some type of
advance directive, however, those in the position of respon-
sibility, whoever they are, can only speculate as to what the
patient would have wanted were the patient able to participate.

The best approach, therefore, is advance planning. There
are, in fact, numerous opportunities for appropriate discussion
of these issues. These are issues that are most frequently faced
or at least addressed by the elderly and one appropriate time for
such discussion is at the time of the preparation of a Last Will
and Testament or an estate plan for the client of a lawyer. Many
lawyers are now addressing such questions and providing clients
with the alternatives. An additional time that is now being
utilized is in the medical counseling process during which a
physician or other health care provider advises the patient that
it is possible for such advance directives to be made. Nursing
homes and hospitals .are addressing the questions at the time of
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admission to a facility or as part of the social services that
are available. Protective service agencies are discussing
alternatives now to imposed care and many persons who have been
at risk in the community are given the options of making self-
determination by use of the tools that are presently available.
A discussion of each of the options is appropriate.

LIVING WILL

The LIVING WILL or HEALTH CARE DECLARATION is a document
that has become relatively well known over the past several
years. In essence, the Living Will is a statement signed by an
individual which states that, in the event of a terminal illness,
artificial life-sustaining measures either shall not be employed
or may be disconnected and that the patient be allowed to die a
natural death without further intervention. Living Wills are a
state statutory issue and the states have addressed the question
in different ways. For the most part, however, the individual
statutes provide that such a document, if executed, must be
honored. There are numerous limitations and drawbacks to the
Living Will. First, the Living Will attempts to anticipate
situations in which the patient may find himself and give
directives as to how such situations should be handled; rarely
does reality meet our prediction. Secondly, the Living Will only
applies in situations of terminal illness and does not provide
for direction as to what type of care should be provided in the
event of a chronic non-terminal illness during which the patient
is unable to communicate for himself. Third, the Living Will
does not appoint a decision-maker; it merely gives a directive as
to the type of care that should be provided. In failing to
appoint a decision-maker, the patient has to rely solely upon the
document at a time when the patient himself is unable to communi-
cate. On the positive side, the Living Will is a readily
available document, relatively simple to understand, governed by
a statute in most cases and subject to wide acceptance.

DURABLE MEDICAL POWER OF ATTORNEY

A second alternative, one that is probably preferable to
the Living Will, is the execution of a DURABLE MEDICAL POWER OF
ATTORNEY. This document in essence provides that "In the event
of my disability and inability to communicate my own wishes, I
designate (Name of Agent] as my Agent to grant or withhold any
consents that may be required to obtain or refuse any type of
medical care, counseling, treatment or service." The validity of
such a document is now acknowledged in nearly all states and
uniform laws are being proposed. The benefits of this document
are that it allows for a surrogate decision-maker, acquainted
with the patient and his wishes, the authority to such a sur-
rogate to make decisions based upon the circumstances existing at
the time of the illness so that one need not anticipate every
contingency in drafting such a document. In addition, the Power
of Attorney can limit the authority of the Agent to only make
certain types of decisions to provide or refuse certain-types of
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care (such as "My Agent shall not have the authority to place me
in any long-term care facility without Court order" or "My Agent
shall have the authority to use non-conventional means of
treatment such as acupuncture, biofeedback, imagery, . . .") and
can also provide for releases of liability for any person or
facility honoring the directives of the Agent which further eases
the process of having the Power of Attorney honored. Finally,
the Durable Power of Attorney provides authority for such
decision-making in the event of any illness or period of dis-
ability, not just in the circumstances of a terminal illness. On
the negative side, however, the Durable Power of Attorney is in
essence a "blank check" which permits the Agent absolute
authority with regard to decision-making at a time when the
grantor of the Power of Attorney is not able to object. Further-
more, the Durable Power of Attorney is not necessarily widely
recognized among health care professionals because of lack of
exposure to the document and because of occasionally vague
statutory language. The Power of Attorney may have portability
problems, i.e., a Power of Attorney drafted in one state may not
necessarily follow the requirements or be acknowledged as
acceptable in another state in which a patient may find himself
hospitalized or in need of care while traveling or after having
changed residences.

In many cases, the execution of both a Living Will and a
Durable Medical Power of Attorney is'advisable to provide clarity
and assurance with regard to wishes for future care and decision-
making.

FINANCIAL MANAGE7=

While the Living Will and the Durable Medical Power of
Attorney address issues concerning health care and personal care,
a period of disability or illness may also require management of
financial affairs. Two simple options are available for a person
concerned with the continuity of the management of his business
and financial affairs in the event of disability; these are the
Living Trust or Stand-By Trust and the Durable Power of Attorney.

TRUSTS

TRUSTS are generally well known and incorrectly presumed
by most to be a planning tool only of the wealthy. Very modest
estates can be managed under a Trust arrangement. While banks
and other financial institutions generally require substantial
assets before they will serve as Trustee, it is possible for an
individual, by means of a Living Trust, to become his or her own
Trustee with an alternate Trustee available to serve in the event
of disability. Such a person would presumably be one who is
versed in the financial affairs of the individual and who
understands the individual's wishes with regard to the management
of those matters in the event of disability. A "Stand-By Trust"
is a mechanism whereby a Trust is established and not "activated"
until such time as the person becomes disabled. At that time,
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assets are transferred into the Trust by someone designated to do
so and the Trust assumes responsibility for the management of the
assets and income. Such Trusts can be revocable or irrevocable
or can become irrevocable upon disability. These Trusts are
relatively inexpensive to establish, provide assurance that
assets will be marshalled and managed appropriately and provide
for the appointment of a fiduciary who can be bonded if necessary
as the Successor Trustee. Other Trust arrangements are of course
available and can be used for other goals such as avoidance of
probate, tax considerations, etc. Such routine Trusts can, of
course, include language that will permit the contingency of
disability to be addressed as well.

DURABLE POWER OF ATTORNEY (FINANCIAL)

An alternative to the Trust for financial management is
the granting of a DURABLE POWER OF ATTORNEY FOR FINANCIAL
AFFAIRS. Historically, Powers of Attorney have been for such
financial management (as opposed to the Durable Medical Power of
Attorney). Common law, however, has always provided that a Power
of Attorney is invalidated by the disability of the grantor of
the Power (the Principal). Thus, without statutory change on a
state level, a Power of Attorney to handle financial affairs
would be extinguished by the disability or inability of the
Principal to communicate. All states and the District of
Columbia have now enacted legislation to permit for "durability"
of Powers of Attorney. (This durability provision is what has
allowed the Durable Medical Power of Attorney to be utilized as
set forth above.) Durability may take two forms: It may be a
"Springing" Power of Attorney or a "surviving" Power of Attorney.
A "Springing" Power of Attorney contains language which, in
essence, states "This Power of Attorney shall take effect upon my
disability." A "Surviving" Power of Attorney, on the other hand,
takes effect upon execution but contains language that states
"This Power of Attorney shall not be affected by my disability."
In either case, the Power of Attorney provides for management of
financial affairs in the event of the disability of the
Principal. The extent to which such financial affairs can be
managed and the way in which they can be managed can be specifi-
cally set forth within the framework of the Power of Attorney
document. Thus, one Power of Attorney may provide that "My
Principal may invest only in United States Treasury Bills," while
another Power of Attorney may provide that "My Agent may invest
in any types of investments which the Agent deems appropriate
without regard to risk, tax implications or other considera-
tions." The Power of Attorney can be as broad or narrow as the
Principal wishes. The benefit of such a Power of Attorney is, of
course, that the Principal determines who will manage his or her
financial affairs as well as how they will be managed and
provides for great flexibility and prior direction by the
Principal. The risk involved in granting such a Power of
Attorney should also be obvious, vi2., one truly gives up
substantial control at the time of disability without any
meaningful supervision of the Agent. Such Powers of Attorney are



425

routinely accepted although they still face the problems of
having interstate portability and having a lack of recognition in
some types of financial transactions. Generally, a custom-
drafted Power of Attorney can overcome these limitations by
specifically addressing the needs of the individual such as by
specifically permitting inspection and removal of safe deposit
contents, management of brokerage accounts, transfer of securi-
ties, etc.

Frequently the Durable Medical Power of Attorney and the
Durable Power of Attorney for Financial Affairs will be combined
in the same document. This is not necessary but is a matter of
convenience if the same Agent is to be appointed under both
documents.

JUDICIAL OPTIONS

Unless these tools are provided, in the event of a
serious disability or extended illness which requires the
appointment of a surrogate decision-maker, those responsible for
the care and management of the affairs of such a person will have
no choice but to resort to the judicial system for appointment of
a surrogate decision-maker. While the terminology may vary from
state to state, in most states such needs are met by the appoint-
ment of a guardian of the person and/or a conservator of the
estate. Other terms in use are "guardian of the estate" or
"committee."

GUARDIANSHIP AND CONSERVATORSHIP

A GUARDIAN is appointed, generally speaking, when a
person lacks sufficient capacity to make or communicate respon-
sible decisions concerning his own person. Once appointed, a
guardian generally has the same rights, powers, duties and
responsibilities that a parent has for a minor child except that
a guardian is not obligated to contribute financially to the
support of the ward. Appointment of a guardian for an individual
generally acts to remove most of the person's rights of self-
determination, often eliminates the right to vote and essentially
places the individual in a "disabled" legal stance, -unable to
make his or her own decisions.

The appointment of a CONSERVATOR, on the other hand,
appoints an individual to manage financial affairs when a person
is proven satisfactorily to the Court to have assets which will
be wasted or dissipated unless proper management is provided and
that the individual is unable to provide such management himself
or herself as a result of some type of disability, incapacity or
disappearance.

As to both the appointment of a guardian and conservator,
most states provide for substantial judicial controls for the
protection of the person to become protected, usually the
appointment of a physician to examine the -proposed ward, the
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appointment of an attorney to represent the individual and due
process protections with regard to a right to hearing, notice of
such hearing and the right to put on such evidence as the person
may believe is appropriate in his or her defense. The extent to
which these protections are afforded in fact varies from state to
state and jurisdiction to jurisdiction.

There is limited ability on the part of the person to be
protected to determine who will become guardian or conservator.
Statutory priorities exist but these are not always honored and
can be ignored under certain circumstances. The appointee as
guardian or conservator is usually given unlimited authority and
this has severe impact on persons who may be less than fully
disabled or incapacitated. The protections that are afforded by
Court appointment are usually valuable but, again, from jurisdic-
tion to jurisdiction the enforcement of these may vary.

The Court will appoint any individual who comes forward
seeking such appointment in most circumstances provided that the
individual is able to demonstrate reasonable qualifications to
serve. Under some circumstances, there is no one available to
provide such services and many states now have public guardians
available to fulfill such a role. These public guardians are for
the most part over-worked, under-staffed, in greater demand than
they can meet and have limited ability to provide anything but
basic, impersonal services. Private guardianship agencies are
available in many communities but these may serve on a for-
profit basis and the expenses may be beyond the reach of most
individuals.

Very often, however, there will no nobody able to serve
on behalf of an individual, the costs of appointment may exceed
the ability of the estate to pay and no option may exist other
than for the health care provider to make whatever decisions may
in the individual's "best interests" with many other factors
affecting the decisions. Many people who could live in the
community or in relatively unrestrictive group situations are
unnecessarily institutionalized as a result of a surrogate care
giver being unavailable to supervise and arrange for such
alternative care.

Thus, it would appear that given the alternative and the
availability of the tools to permit direction of an individual's
future care by that individual, these options should be made more
available, become more widely known and be utilized more fre-
quently.
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INFORM PUBLIC OF LEGAL OPTIONS

Representative ScHEuER. Thank you very much. Is there a great-
er need today than in the past for setting forth decisions about care
in legal documents?

Mr. BoGurz. There are changes in demographics. We have many
more older people today than we have had in the past. People are
surviving, as Dr. Lynn said, illnesses that had previously been
fatal, and families are no longer living three and four generations
to the household, or living within walking distance of each other.

In my community in Arizona, we don't only have retired people
who have left their families back here; we also have young people
who have left their parents and grandparents back here when they
have moved out to find work. And that geographic diversity today
prevents us from having the family unit make these decisions.

So it needs to be addressed. It needs to be addressed with consti-
tutents. Give them the opportunity to think about the questions
and see someone for the type of assistance that might be available.

I urge, however, that a form for a durable power of attorney is
not necessarily the document that we want to provide, becmause it is
a document that requires individual consultation to make these de-
cisions. We don't want a form to just say, "I don't want any health
care services provided if I am terminal." We want the form to say
what that individual person wants it to say for him or for her.

It is going to be difficult to structure a general form. For exam-
ple, I have one client who says, I do not want nutrition; I do want
hydration. That is not going to be a form document. That is going
to be something that is going to have to be drafted specifically for
her, but she has reasons for it.

Representative SCHEUER. So she is willing to have water artifi-
cially introduced into her system, but not food?

Mr. BoGuTz. She is. This is a nurse who says she has seen a
number of terminal cancer patients who have had food and water
withheld and has seen suffering in those patients that she feels
would be prevented by the artificial introduction of fluids, which
can be done without great intrusion.

Representative SCHEUER. But would permit death with dignity
earlier than if they had provided both food and water.

Mr. BoGurz. That is correct. These are such personal decisions
that we can't just provide a form. We have to discuss these on an
individual level. Even without a document, and this I think is an
important thing, if you were to send out that type of information to
your clients, even if there is not the health care power of attorney
executed, even if there is not a living will, then if the matters had
been discussed, most States are now recognizing that if wishes were
expressed, even if not in writing, even without a delegation, most
States are saying those wishes must be honored when they are
brought to the attention of the provider.

So I think you do a great service to your constituents.
Representative ScHEuER. You don't think any appreciable

number of them would consider that an offensive intrusion on their
privacy?
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Mr. BoGuTz. I would be very surprised if that were to happen,
based on my experience with my clients who come from all back-
grounds and are a very diverse group of people.

DURABLE POWERS OF ATTORNEY

Represetnative SCHEUER. Are durable powers of attorney freely
revocable in all States?

Ms. COLEMAN. Yes.
Mr. BoGuTz. Yes. A durable power of attorney is nothing more,

really, than an agreement between the principal and the agent,
and it can be revoked at any time that the principal has the capac-
ity to do so.

Representative SCHEUER. What happens when an older person
who may be slightly disoriented decides to change or revoke a du-
rable power of attorney for health care?

Mr. BOGuTz. We have a judgmental decision at that time, Mr.
Chairman. We have a question as to whether the person really has
the capacity.

It is not an insurmountable problem because if there is concern,
then it is time for a judicial determination of capacity. If the
person is incapacitated, the court is likely to establish a guardian-
ship.

Representative SCHEUER. In my congressional district, people do
live close to each other and there are communities where parents
and kids live within a few blocks of grandparents.

How would that reflect itself in the kind of appropriate living
wills or durable powers of attorney for health care that would be
appropriate for them?

Mr. BoGuTz. That, Mr. Chairman, makes it much simpler be-
cause then your constituents know whom to give the power to. One
of the biggest issues is the individual who is somewhat dissociated
from all of his personal and family support systems. He or she
really has no one to designate as a decisionmaker, and there are
few other options that can be presented.

But where there is a close-knit family, you save a great deal of
expense in preventing judicial action, but in addition you save a
great deal of heartache by making your own wishes known to the
family members who have to make the decisions, rather than have
them try to second guess what you might have wanted had you dis-
cussed it beforehand.

Ms. COLEMAN. There is only one proviso that I make with that.
That is, I think Allan is absolutely correct, except when there is
family conflict. Among a group of relatives who are close, it be-
hooves the person making the power to decide whose wishes they
think are closest to their own to follow and to make that designa-
tion because if in fact you decide, well, I will give it to a collection
of nieces to make, then they may not be able to sort it out.

When there are conflicts and the conflicts rise to the point where
there is disagreement and there is a siding, for instance, with a
health care provider and some relatives are opposed to the position
taken by others, that is when we end up in court most often,
whether there had been a designation before or not. But those are
the ways to resolve that so you don't get to that conflict.
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Representative SCmEuER. All right. Unfortunately, I have to go
vote now.

This has been a most thoughtful and productive and touching
panel. I very much appreciate your excellent, really outstanding
testimony.

[Whereupon, at 1:25 p.m., the subcommittee recessed, to recon-
vene at 1:55 p.m., the same day.]

AFTERNOON SESSION

OPENING STATEMENT OF REPRESENTATIVE SCHEUER,
CHAIRMAN

MALPRACTICE

Representative ScHEuER. Good afternoon, I apologize to those of
you on these two panels who have been waiting.

This afternoon's session will deal with medical malpractice. I am
sure everybody in this room is aware of concern over the so-called
malpractice crisis that has been with us in varying degrees since
the middle 1970's. The high cost of medical malpractice insurance
and the threat of lawsuits are causing major disruption in the prac-
tice of medicine in our country. Neurosurgeons are retiring or are
ceasing to practice, and obstetricians have stopped delivering
babies, and other physicians are opting for early retirement.

While it is difficult to produce reliable estimates of the costs and
the effects of medical malpractice-and we will hear some impor-
tant testimony that may quantify these costs and effects this after-
noon-some of the statistics which are available give an indication
of the problem and its magnitude.

The General Accounting Office, which is the investigatory arm of
the Congress, the GAO, estimates that malpractice insurance for
physicians and hospitals cost $4.7 billion in 1985, up from $2.5 bil-
lion in 1983. It almost doubled in the space of 2 years.

In addition to the direct cost of malpractice insurance, the Amer-
ican Medical Association-AMA-estimates that indirect costs at-
tributed to defensive medicine, powered by the fear of malpractice
suits, exceeds $12 billion.

Now, all of these costs, both the malpractice insurance fees and
the costs of defensive medicine, are eventually passed on to the
consumer in the guise of higher prices for medical service. And
as these costs get passed on to the Government, so we as taxpayers
pay for them, because 40 percent of all health care costs are payed
for by the Government.

But these statistics only tell part of the story. In some regions,
the problem is much more severe than this, and the effects even
more traumatic. In south Florida, for example, malpractice insur-
ance rates climbed so high that doctors curtailed services, while
the insurance companies threatened to stop providing coverage
even after premiums had been increased by 43 percent. These rate
increases have resulted in annual malpractice insurance premiums
for south Florida of $89,300 for anesthesiologists, $100,200 for gen-
eral surgeons, $165,300 for obstetricians, and $209,000 for neurosur-
geons. According to the AMA, 12 percent of the obstetricians in the
country have stopped delivering babies.
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In addition to being so costly, the present malpractice insurance
system treats injured parties capriciously and unequally. People
suffering similar injuries can and do receive vastly different
awards. One party might even be denied compensation altogether
when a person similarly situated, with virtually identical facts sur-
rounding his or her case, would achieve a significant settlement.

The only certainties about the current system are that injured
parties will wait months or years to recover damages and that they
will incur significant legal costs as they do so which will, in a
major way, impact on the amount of the recovery that is left for
them.

The dilemma we find ourselves in with respect to malpractice,
however, is that despite its flaws, the current system is the only
effective way we now have to punish poor providers of medical
care. State licensing boards discipline very few physicians annual-
ly, even though we are experiencing what one witness, in this set
of hearings, has described as "an epidemic of iatrogenicity." Iatro-
genicity means physician error.

The only deterrent remaining to incompetent and negligent and
clearly substandard medical care is that provided by the tort
system. We know that there are, by the estimate of the New Eng-
land Journal of Medicine, about 20,000 doctors out of the 550,000
practicing in our country, who are drug-addicted, who are alcoholic,
who are mentally disturbed, and who are incapable of delivering
satisfactory health care by anybody's standards.

If we are serious about dealing with health care costs, we must
deal with medical malpractice and we must find rational solutions
to medical malpractice that are not as expensive and not as time
consuming as relying on the tort system.

We must remember that while we are doing this, we cannot un-
dercut the safety of the public in the process of finding a better so-
lution.

This afternoon we will hear from two panels of witnesses. The
first panel will present testimony on the costs and effects of mal-
practice litigation, and the second panel will present alternatives
to the current litigation system which might strike a better bal-
ance between the need to compensate injured parties, the rights of
the providers and the interest of deterring incompetent medical
practitioners and ultimately screening them out of the practice of
medicine.

We will start with a discussion of the costs and effects of mal-
practice suits. We have a very distinguished panel of lawyers and
scholars appearing today. In the first presentation we will hear
joint testimony from two scholars from the Institute of Medicine of
the National Academy of Sciences, Dr. Roger Bulger, chairman of
the Medical Professional Liability Study and Ms. Victoria Rostow,
study director. Also on this panel is Mr. Carter Phillips of the firm
of Sidley & Austin.

We are very happy to have you with us and we apologize for the
late hour. If you have been in the room for the last couple of hours,
you will know how exceptionally productive the hearings that pre-
ceded you have been, and we know that yours will be equally stim-
ulating, equally useful.
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Why don't each of you take 7 or 8 minutes? Your prepared state-
ments will be printed in full in the record. And please feel free to
advert to anything you may have heard today either from the wit-
ness table or from up here. Even though the two sessions, this
morning's and this afternoon's, have a somewhat different focus,
still there is a very clear interface between these two panels. So
feel free to refer to anything that has intrigued you that you have
heard today.

Why don't you start out, Dr. Bulger? Take 7 or 8 minutes and
then, after we have heard from Ms. Rostow and Mr. Phillips, I am
sure we will have some questions for you.

JOINT STATEMENT OF ROGER J. BULGER, M.D., CHAIRMAN, AND
VICTORIA P. ROSTOW, DIRECTOR, MEDICAL PROFESSIONAL LI-
ABILITY STUDY, INSTITUTE OF MEDICINE, NATIONAL ACADE-
MY OF SCIENCES
Dr. BuLGRm. I may do better than that and go down to 2 or 3

minutes because we have worked it out so we can do our thing in a
brief period of time.

In order that you not have inappropriate expectations of me,
when you referred to lawyers and scholars from the Institute of
Medicine, I am neither one. I am just a little old country doctor
that happened to be brought in to try to work on this committee,
and my function here would be to truncate some of the written ma-
terial that you have and simply point out that our study, which we
are getting increasingly enthusiastic about has the possibility of
being able to make a real contribution.

We are not able to share with you recommendations of the com-
mittee because it hasn't got any yet in terms of its cogitations, but
it has had a chance to review a lot of the evidence and we can
share with you a lot of that preliminary stuff.

I think the other main comment that I would make at the outset
is that it is an interesting process in which we have, we think for
the first time, almost equal numbers of lawyers, doctors, and
people from the insurance and finance world as well as some pa-
tient-oriented scholars really in health services, all around the
table together, trying to address an issue that is very complicated.

With that, why don't I turn the microphone over to Ms. Rostow
for the substantive?

MALPRACTICE AND OBSTETRICS

Ms. Rosww. At the Institute of Medicine we are approximately
halfway through our 24-month study of the effects of medical pro-
fessional liability on the delivery of maternal and child health
care.

As you have our prepared statement, I thought I would just
briefly tell you a little bit about this study and summarize some of
our very preliminary findings which I think you will find interest-
ing.

Early in its deliberations, our committee decided to focus on ob-
stetrical care as a microcosm of the whole medical malpractice
problem, in part because it is an area that has been disproportion-
ately impacted.
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For convenience today in summarizing my prepared statement, I
thought I would briefly set forth some of our preliminary findings
in three areas: the effect of professional liability on access to ob-
stetrical care; the effect of medical professional liability on the
actual practice of obstetrics, which are two areas of indirect costs
of the medical professional liability problem; and then finally some
brief remarks on the actual effect of the medical professional liabil-
ity problem on the cost of malpractice insurance.

One of the committee's chief concerns is whether the medical
malpractice problem is actually affecting access to care. While we
are still very much in the fact-finding stage, we see preliminary in-
dications that the medical professional liability problem is in fact
impairing access to obstetrical care to poor women and women
whose care is financed by medicaid.

Some of the evidence that is available to the committee thus far
makes the following points which were highlighted yesterday at a
large symposium we held at the Institute of Medicine where Secre-
tary Bowen of HHS gave the keynote address.

First, we would like to highlight for you that we believe that
when we talk about the provision of obstetrical care, we are con-
cerned not only with obstetricians, but with family physicians and
nurse midwives, because all three are very important providers of
obstetrical care.

Yesterday we found that obstetricians and family physicians are
increasingly reporting that because of professional liability con-
cerns, they are either abandoning obstetrical practice or very much
curtailing their practices, they are limiting their medicaid partici-
pation, avoiding high-risk patients who are very often socioecono-
mically disadvantaged women, poor women, women on medicaid,
according to a number of State surveys.

The National Governors' Association surveyed State medicaid
and maternal and child health agencies and found that most med-
icaid programs and most MCH programs reported significant prob-
lems in provider participation for reasons that physicians claim are
related to medical liability concerns.

We also commissioned a survey of community health centers
which was presented yesterday at our symposium. That survey
found a majority of centers reporting that unease about medical
malpractice had reduced their ability to provide maternity care to
low-income women.

Medical malpractice concerns are creating significant access
problems in rural areas according to other research conducted at
our request. The problem is particularly acute in those areas
served mainly by family physicians.

Recent data from the American Academy of Family Physicians
indicate that as many as 23 percent of family physicians reported
that they have recently abandoned obstetrical practice because of
either the high cost or lack of availability of malpractice insurance
for obstetrics. Another 10 percent reported that they have limited
their practices because of professional liability concerns.

According to research that was done for us, approximately two-
thirds of the providers of obstetrical services in rural areas are
family physicians.
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Representative ScHEuER. Excuse me. In other words, you are
saying that obstetricians have gotten out of the delivery of obstetri-
cal services in rural areas to a large extent, and that they are
being replaced in the delivery of obstetrical services by family phy-
sicians?

Ms. RosTow. No. Actually, traditionally, family physicians
have-it is both problems, but traditionally family physicians have
been strong providers of obstetrical care in rural areas.

Representative ScHEuER. So there is no change involved.
Ms. RosTow. There is no change involved, except that now the

family physicians want to get out of providing obstetrical care,
leaving no providers of obstetrical care. So it is quite a problem.

Finally, the same problem is affecting the practice of nurse mid-
wives. It appears that the cost and availability of malpractice cov-
erage for nurse midwives is very much impairing their ability to
provide care. And, once again, traditionally in this country, nurse
midwives have been very important.providers of obstetrical care to
indigent women, minority women, women on medicaid.

Representative ScHEuER. And, in years gone by, middle class
women.

Ms. Rosrow. Absolutely.
Representative ScHEuER. I am a birth product of a nurse mid-

wife.
Dr. BuGER. And still some middle class. I mean they are not

solely for the
Ms. RosTow. Oh, absolutely. I wouldn't want to convey other-

wise.
Our findings related to the effects of medical malpractice on the

actual practice of obstetrics are similarly preliminary, but again
some of our early findings are very notable. The IOM conducted an
informal survey of heads of obstetrics departments at academic
health centers. We didn't attempt to quantify our findings, but our
survey results strongly indicated that the current legal climate is
making it difficult to provide obstetrical residents with appropriate
training responsibility and, further, that the cost of medical mal-
practice insurance for obstetricians is impeding the ability of aca-
demic medical centers to hire adequate obstetrical faculty.

There is also concern in many quarters that too many babies are
being delivered by cesarean section. Our committee has been study-
ing this problem and has tentatively concluded that among the
very many factors affecting the C-section rate in this country are
concerns about medical liability and excessive reliance on the elec-
tronic fetal monitor, which itself is a byproduct of medical malprac-
tice concerns.

The IOM committee has also heard much testimony to suggest
that the medical professional liability problem in obstetrics had ad-
versely affected the physician-patient relationship, has created a
crisis of confidence among obstetricians and other obstetrical pro-
viders, has increased the practice of defense medicine and, in the
minds of many physicians, devalued their relationship with their
patients.

Finally, the committee is still studying both the direct and indi-
rect costs of obstetrical malpractice insurance. There is no ques-
tion, as you well know, that costs are rising, but the implications of
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these escalating costs are still being evaluated by our committee. It
is not yet clear what proportions of these costs are being passed on
to consumers and to third-party payers.

We continue to study the problem but it is apparent that there
really are not enough data existing to be able to document the ef-
fects of rising malpractice premiums on physicians' incomes or on
the costs of obstetrical services with any degree of precision.

Finally, we wish to advise you that our committee is studying
varying proposals for the legal system for health care providers
and for insurers. We believe that this problem in obstetrics is mul-
tifaceted and will require not only legal reforms, but also changes
in the way that care is provided and the way that it is insured.

We are heartened to know that you are concerned with this prob-
lem and very pleased to have this opportunity to discuss our study
and our preliminary findings. We hope that when our committee's
recommendations are ready, we will have a similar opportunity to
discuss them with you.

[The joint prepared statement of Dr. Bulger and Ms. Rostow fol-
lows:]
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JOINT PREPARED STATEMENT OF ROGER J. BULGER, M.D., AND

VICTORIA P. ROSTOW

Good afternicm-. We are very pleased to be asked to speak to the Joint

Exromic vmmittee this afterno. My name is Pcger J. Bulger. I am the

president of the American Association of Academic Health Centers and the

Chairman of the Institute of Medicine's Ommittee an the Effects of

Medical Professicval laiability on the Delivery of Maternal and Child

Health Care. I am acxrmpanied by Victoria P. Rostow, the staff director

for this study, and an adjunct professor of law at the Georgetawn

University law Center.

I. Backuriard of the I0M Study

The Institute of Medicine (Im) is apPraximately halfway through a

24-meth study of the effects of medical professional liability prmjlems

on access to and delivery of maternal and child health care. This study

began with an irnuiry by the American Acadeny of Pediatrics (AAP) in

}984. The AAP eaxniaged the ICM to examine the implications of a

disturbing trexnd that they were observing: an increasing number of

physicians reporting that they were discontinuing practice because of

professicnal liability cx rns, and a large number of physicians

rqoxrting that they were making significant alterations in their practice

patterns because they feared medical malpractice liability.
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Although the Institute found this inquiry to be of interest, it also

wished to examine larger questions associated with the effects of medical

professional liability. Thus, in Octdber 1985, the Institute organized a

preliminary meeting of staff and external advisors to discuss the general

features of the malpractice issue and its relationship to health care.

That meeting was followed by a detailed planning meetinx on April 1, 1986,

the outcome of which was a recnnrendation for a study of the effects of

medical professional liability on the delivery of maternal and child

health care. To conduct this privately funded study, the IaK assembled an

interdisciplinary committee of 15 individuals with expertise in

obstetrics, pediatrics, general medicine, diverse areas of law, medical

ethics, health services research, insurance, economics, nursing, and

public policy. The crm.ittee met for the first time on October 1 and 2,

1987 and expects to complete its report early in 1989.

Because our committee's work is not completed, we cannot discuss its

findings or conclusions with you. However, we believe that it is

important for you to know the direction that the study is going, the scope

of the erndeavor, the data that are available, and more important, the

nature of the information that does not exist but is sorely needed.

Early in its deliberations, the committee decided to focus its inquiry

on access to and delivery of obstetrical care, and on an analysis of

various proposed solutions to the medical malpractice problem. The

committee found that much attention has been directed to the



437

causes of medical malpractice surges, the effects of rising malpractice

premiums on physician incoxes, and the difficulties that have occurred in

certain states when medical malpractice insurance became unavailable.

However, there has been very little analysis of how the current medical

professional liability climate has affected the delivery of health care

and access to it. Accordingly, the nommittee chose obstetrical care as a

microcosm of the malpractice liability prmblem as a whole, in part because

it is a practice generally believed to be disproportionately impacted.

The committee has set out to evaluate how the medical professional

liability problem has affected practice patterns, who is served and

ill-served by the health care system, and who ultimately receives care.

The c- mittee is currently investigating diverse questions related to

medical professional liability and obstetrics. Are poor women

disrmportionately impacted? Are high-risk waien underserved? Are

comunity health centers and maternity centers experiencing liability

prcblems? Are obstetrical services waning in rural areas? Are family

physicians being adversely affected? Are medical professional liability

concerns affecting the develpment and dissemination of new technologies

for the delivery of maternal and child health care?

As part of its inquiry, the cxmittee held an interdisciplinary

research symposium on Monday, June 20, 1988, on "The Effects of Medical

Professional Liability on the Delivery of Maternal and Child
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Health Care." Secretary of Health and xamn Services, Otis R. Bowen,

M.D., gave the keynote address. Scholars and policy analysts frmm such

diverse fields as obstetrics, epidemiology, law, econxzoics, and public

health set forth their most recent researhd findings on the effects of the

medical malpractice problem in ckbstetrics. These papers will be published

by the National Academy Press as a ctmpanion volume to the Institute of

Medicine caimittee's final report early in 1989.

II. Queastions of Access

one of the cammittee's chief concerns is whether the medical

malpractice problem is affecting ass to care. Although we are still

very nuch at the fact-finding stage, we see preliminary indications that

the medical professional liability problem is ispairing access to

obstetrics for poor women and women whose care is financed by Medicaid.

There are identifiable pockets of diminished acfess in some rural areas

and certain urban ghettos. However, waoh of the evidence to support this

view is indirect or based on physicians' self-reported changes in

practice. There are many dcaes cmuairntly takirg place in the medical

profession that are causing discontent amxng physicians. Any conclusion

about the effects of professional liability on physician behavior should

be urderstood in this cxztext. The evidence available to the committee

thus far makes the followinug points.
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o Physicians are reporting that because of professional liability

concerns they are curtailing their practices, limiting their Medicaid

participation, and avoiding "high risk" patients who are very often

sociaemoically disadvantaged women, poor women, and Medicaid women,

according to state surveys.

o An evaluation of approximately 40 state surveys specially prepared

for the Ia committee revealed that in the madian state, 25 percent of the

dtstetrical providers contacted had stopped practicing obstetrics-the

range was frA= 7 to 70 percent.

o The National Governcrs' Association surveyed state Medicaid and

Maternal and Child Health (MCH) agencies and found that 60 percent of

edicaid programs and almost 90 percent of MmH programs reported

significant probleis in prwider participation. Three-fifths of the MCH

and Ywdicaid agencies surveyed reported that physicians have stopped

providing obstetrical care to their clients because of malpractice

conerns. Seven out of ten agencies stated that physician participation

levels were being reduced for that reason.

o An ICK-00mmissioned survey of coamunity health centers found a

majority reporting that unease about medical malpractice had reduced their

ability to provide maternity care to low-income women.
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o Medical malpractice conrerns are creatin significant accss

problems in rural areas, aco rding to other researcuh ocrxhuted at the

request of the ICM. The problem is particularly acute in those areas

mainly served by family physicians. Recent data from the American Academy

of Family Physicians indicate that as may as 23 percent of family

physicians reported that they have recently abanroned obstetrical practice

because of the high cost or lack of availability of malpractice insurance

for obstetrics; another 10 percent reported that they have limited their

practices because of professional liability concerns. Two-thirds of the

providers of obstetrical services in non-setrcpalitan areas are family

physicians.

o It appears that the medical professional liability problem has

increased the cost and availability of malpractice coverage for nurse

midwives to the point of impairing their ability to provide care. The ICM

committee regards this as a potet*ially significant problem, because

traditionally nurse midwives have bea inportant providers of care to

indigent women, minority women, and D on Medicaid.

III. The Effects of Medical Professicnal Liability on the Practice of

our findings relating to the effects of the medical malpractice

problem on the practice of obstetrics are still preliminary. However,

some of our early findings are notable. First, we wish to emphasize that
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not all of the charges in obstetrical practice that have been brought

about by the redical malpractice prmblem have been bad. Same have

benefited patient care. So physicians have reported that because of

medical malpractice concerns they have inproved their record keepirn, have

inczeased appropriate diagnostic testing, have increased discissions with

patients, have increased their use of informed cxnsent documentation, and

have given greater attention to their relationship with their patients.

Other reported changes in okbstetrical practice have been more

disturbing to our committee. Some exanqples follow.

o The ICm codructed an informal survey of heads of obstetrics

deparbments at academic health centers. Many department heads reported

that medical professional liability concerns are having an adverse effect

on the trainirg of new obstetrical residents. They reported that the

current legal climate makes it difficult to provide residents with

apprtpriate training responsibility, and that the cost of medical

malpractice insurance for obstetricians is impeding the ability of

academic medical centers to hire adequate obstetrical faculty. HCoever,

the aommittee has noted that, although overall applications to medical

schools have declined in recent years, the percentage of medical students

choosing obstetrical residencies appears unhaweued.

o There is concern in many quarters that too many babies are being

delivered by cesarean section. The committee has studied this phen-menon,

89-804 0 - 89 - 15
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and has tentatively ccncled that among the many factors affecting the

cesarean section rate in this country are concerns about medical

professional liability and excessive relianc upon the electimic fetal

ucniter-itself a by-product of medical malpractice concerns.

o A study cxmmissicned for the 1aM comuittee srjgests that medical

malpractice concerns may lead to excessive and inappropriate use of new

genetic testing and screening technologies, and may ultimately distort

research in this area.

o The iaK crmmittee has heard much testimoy to suggest that the

medical professional liability problem in obstetrics has adversely

affected the physician-patient relationship, has created a "crisis of

confidence" among obstetricians and other obstetrical providers, has

increased the practice of defensive medicine, and in the minds of many

physicians, has devalued their relationship with their patients.

IV. The Costs of Medical Professional Liability Crns

The conmittee is still stdying both the direct and indirect costs of

obstetrical malpractice insurance. According to a survey by the American

College of Cbstetricians and Gynecologists, the average cbstetrician-

gynecologist paid $30,500 in 1986 for insurarc&-an icrease of almost 47

Perent since 1984. By 1987, premiums had risen another 21 percent-
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to almost $37,000. Obstetricians in major urban areas paid much more than

these national averages. At the end of 1987, madical malpractice insurance

for obstetricians with coverage providing Si million per plaintiff and $3

million per oorrenc-the standard amot-exceeded $65,000 a year in

Anchorage, Alaska, D1de and BRrvard Counties in Florida, Baltimore City

and County in Maryland, Nassau & Suffolk Counties in New York and in the

greater metrcoplitan area of New York City. It should be noted that in

Dae and Broward Counties, Florida, a mature claims-made policy providing

$1 million of coverage per persorV$3 million per occurrence will cost

$152,900 in 1988.

The implications of these escalatixg costs are still being evaluated

by the IC0 committee. It is not clear what prcportions of these costs are

being passed on to consumers and third-party payers. The data on this

question are not good. Certain aggregate national data soarces suggest

that the proportion of obstetricians' average gross inme used to pay

malpractice premiums has increased from five pertent of average gross

incxne to eight percent between 1982 and 1984. Althauh this is rot a

dramatic change, these highly aggregated national data may rot convey the

real eugnic burden of malpractice preniums on certain youeger

obstetricians, obstetricians wishing to relocate their practice, or to

retire. Although we continue to study the problem, it is apparent that

there are not enough data existieg to be able to document the effects of

rising malpractice premiums on physicians' incomes, or on the cost of

obstetrical services, with any degree of precision.
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lV. An Evaluatio of Proosed Solutio to the Prdblan of Meical

Professional Liability in Obstetric

The IC ciuttee is evaluating various proposed solutions to the

problems caused by the medical professicnal liability problem in

obstetrics. It is, therefore, premature for us to discuss specific policy

recommendations. hae cnmmittee is studying proposals for the legal

system, for health care providers, and for insurers. The cxmittee

believes that the professional liability problem in obstetrics is

multifaceted and will require not only legal reforms, but also changes in

the way that care is provided, and the way it is insured. We are

heartened to know that CQ ress is cancerned with this problem and very

pleased to have this opportunity to discuss our study and cur preliminary

findings. We hope that when our crmmittee's recomerndations are ready we

will have a similar opportunity to discuss them with you. Thank you.
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Representative SCHEUER. Thank you very much, Ms. Rostow.
Now we will hear from Mr. Carter Phillips.

STATEMENT OF CARTER G. PHILLIPS, ATTORNEY, SIDLEY &
AUSTIN

Mr. PHILLIPS. Thank you, Mr. Chairman.

AMA SPECIALITY SOCIETY MEDICAL LIABILITY PROJECT

I should identify myself as more than simply a partner in the
Washington office of Sidley & Austin. I am also the outside legal
consultant to a project called the AMA Specialty Society Medical
Liability Project.

That is a consortium of the American Medical Association and 31
medical speciality organizations, including the Council of State
Medical Specialty Societies. That organization I think probably
best reflects that there is a malpractice crisis.

The very notion that the American Medical Association could
come together with all of the medical specialty societies, organiza-
tions that were originally created because of discomfort or dissatis-
faction with the way the AMA has itself handled specific matters
of particular interest to those specialty societies, that those organi-
zations could come together 2½2 years ago, contribute common
funds and common intellectual effort in order to try to find a solu-
tion to the problems that physicians face, I submit to you is prob-
ably the best evidence that we are in fact facing a serious problem.

The project in the last 2Y2 years has put together an important
alternative to the tort system and I would like to talk about that
later. In some ways I suppose I am either improperly placed in this
panel or serve as a useful bridge to the next panel.

MAJOR CONCERNS WITH MALPRACTICE

But I think it is important to realize that the predicate for the
proposal that we put forward was based on essentially four findings
that the group made in response to the medical problems.

The first is that it is quite clear to us that, as medical malprac-
tice exists today, there is now and there will be for some time a
serious concern about access to medical care. I think it is impor-
tant to just explain how that access problem operates.

If you are an ordinary physician practicing medicine in this
country, you are going to make a decent living. That much is fairly
clear. Historically, if you were a specialist, you could increase your
living, obviously, by providing specialized skills and reasonably
asking for additional money in order to provide those skills.

Today, if you are a specialist in certain areas, what that really
means is that your insurance rating goes up and when your insur-
ance rating goes up, the cost of your insurance also goes up signifi-
cantly, so that the family physicians who provides obstetrical care
is placed in a different insurance category, making it virtually eco-
nomically infeasible for him to continue in that practice. He simply
cannot get back enough money through obstetrical care to justify
the increase in insurance that he has to pay, and that is true
across the range of specialties.
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That is the economic reason why people who entered into the
profession with the hope that they would be providing certain
types of services suddenly find themselves unable to perform these
services and make that judgment, even though I think it runs
across deep-seated feelings about how they would prefer to practice
their medicine.

Representative ScHEuER. And may do what? Just repeat that last
sentence.

Mr. PHILLIPS. They walk away from activities that brought them
to the profession that they wanted to perform, and those are diffi-
cult judgments to have to make. I don t think most physicians like
to make judgments on strictly economic bases.

In addition, by performing specialized functions along those lines,
of course, you create greater potential for litigation. Obstetrics is
one of those areas where things happen that may or may not have
been malpractice. It is a maloccurrence, but it is not necessarily
malpractice. That is something that physicians understand, that
may be something that their attorneys understand, but that is all
too often something that juries have a very difficult time under-
standing.

Before you are going to assume that kind of a burden, you have
to give very long, hard thought as to whether it is worth it, and
over time as this crisis has increased, more and more physicians
have made that judgment. Neurosurgeons walk away from that
kind of specialized surgery. Obstetricians obviously walk away from
that kind of specialized treatment, and that is a trend that is not
going to stop as long as the current system remains operating the
way it has.

The second dominant concern that the project worried over is the
basic problem of defensive medicine. Estimates vary with respect to
how much both the Federal Government and everyone else have to
pay with respect to defensive medicine. They range from the most
recent AMA study of about $10 billion, to the earlier study by the
same organization of around $13 billion.

Part of the problem is how you define "defensive medicine," and
even more difficult is if you could reach common agreement as to
the appropriate definition, trying to measure those costs. There are
obviously always going to be some gains to the patient by the provi-
sion of certain treatments, by certain consultations. There is
always a 1 in 1,000 chance that that is going to lead you to uncover
something that you might not otherwise have uncovered.

The problem is, is that worth it? Over the course of society, can
we afford to pay for each one of those consultations for each one of
those screening tests? I think at this stage, if the price tag is in the
multibillion dollar range, which we think it is, it seems quite clear
that we cannot justify that.

It is important to try to find some kind of mechanism to provide
greater guidance to physicians, to allow them to make judgments
as to whether this is a particular procedure or a particular consul-
tation that is worth making. Unfortunately, the jury system as it
has developed today, doesn't provide physicians with any guidance.
You never know what a jury, post hoc, will conclude would have
been a reasonable undertaking by a physician faced with a situa-
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tion of a plaintiff who has been injured as a consequence of medi-
cal care or lack of care provided by a physician.

The third basic finding of the project is that the system as it
exists today is flawed. The flaw is not simply one that disadvan-
tages physicians. I think that is important and I think that is an
important advance of the project's proposal over other proposals
that have come forward from the medical profession historically.

First of all, far too few patients are compensated for injuries that
they suffer at the hands of health care providers today. Estimates
range from 1 in 10 to 1 in 25 patients who are injured are ever able
to obtain any kind of recovery in the jury system. That is because
plaintiffs' lawyers require a certain amount of money in damages
to be available to the plaintiff before they can go forward with the
lawsuit. Therefore, there is a barrier to access that patients have to
suffer and face every day.

Second, the basic means of decisionmaking, the jury, is hardly
the optimal method for deciding whether or not intricate technical
medical technology and efforts were appropriately exercised in a
particular instance. Juries do not have the opportunity to question
physicians directly. The most that they can glean is what skilled
attorneys can bring before them, which may or may not help those
jurors find the truth at the end of the judicial process.

Representative ScHEuER. They can ask judges to clarify the
judge's directions to them.

Mr. PHILLPS. They can clarify on the law. Unfortunately, they
cannot clarify on the facts. They go back and say, did so and so tes-
tify to something, and does this mean X? The judge can say, I can
send you back the transcript of what he testified to, but he can't
tell you what it meant. And if they don't know what that means,
there is no chance to ask those kinds of questions.

Third, the current system is a truly inefficient and ineffective
method of compensating patients who have been injured. Some-
where between 40 and 60 cents on the dollar is spent for plaintiffs'
lawyers, defense lawyers, court costs, and only around 40 cents is
actually spent on the patient who has been injured as a conse-
quence of malpractice.

This all tells us, then, that there has to be some better way to
try to resolve this problem, the problems I have identified earlier
about the costs to the system, than the one we have now.

I think the fourth finding that the project came forward with in
devising its alternative is that the solution to this problem in gen-
eral cannot reside solely in changing the liability system. Any
answer to this problem has to take into account the need to change
the liability system and the need to change the monitoring and dis-
ciplining of physicians.

And we have to examine that half of it, because if you are going
to change how the tort system acts as a deterrent, to the extent
that it fairly does act as a deterrent, then you are going to have to
supply some additional mechanism to ensure that physicians con-
tinue to maintain high-quality practices. You have to find in-
stances where those practices have fallen below acceptable mini-
mum standards.
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AMA SPECIALTY SOCIKrY MALPRACTICE PROPOSAL

The proposal by the AMA Specialty Society, which is set out in
my prepared statement, addresses all of those concerns. We pro-
pose an administrative fault-based system which is basically de-
signed to use an agency akin to the National Labor Relations
Board, at the State level, to attempt to adjudicate liability claims.
That agency would also have authority to discipline and monitor
physician practices, our assumption being that the integration of
those two functions in an administrative agency will more effec-
tively respond to the problems that I have identified already in my
testimony.

The last point I would like to make in connection with this, I
suggested to you that this is a State-oriented proposal. I think most
proposals with respect to malpractice are going to be oriented to
the States, because that is a more effective way of trying to take a
solution and adapt to the particular needs in a particular locality.

That does not mean that there is not a role for Congress to play
in this setting. As States consider alternatives, and they are going
to begin to consider alternatives, the first problem they are going
to face is the notion that those alternatives are expensive by
nature. If you are going to create an administrative agency like
ours, you are going to have to expend substantial resources in
order to put that agency into place.

States are going to be reluctant to do that when they are already
going to be asked to assume the risk of an entire new scheme for
resolving malpractice cases. It seems to me it is fair to ask the
States to assume the latter risk, quite reasonable to ask the Feder-
al Government to support demonstration projects by providing the
States with the money so that they are not out of pocket the exact
costs of developing those alternatives in the first place.

I would urge this committee to make that kind of recommenda-
tion in terms of how Congress can respond to the particular prob-
lem at the State level. Thank you, Mr. Chairman.

[The prepared statement of Mr. Phillips, together with an attach-
ment, follows:]
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PREPARED STATEMENT OF CARTER G. PHILLIPS

I am a partner in the Washington, D.C. office of the law

firm of Sidley & Austin, and in that capacity I have served

as an outside legal consultant to the "AMA/Specialty Society

Medical Liability Project." The Project is sponsored by the

American Medical Association and a consortium of 32 other

medical specialty societies and organizations. A list of all

of the medical organizations involved with the Project is

attached to this Statement as Appendix A.

The purposes of the Project are: 1) to design and test

an alternative system for resolving medical liability claims,

2) to provide responses, when appropriate, to the assertions

of trial lawyers and other critics of tort reform, 3) to

evaluate programs for risk management, peer review and

physician discipline and recommend improvements that will
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enhance the quality of medical care and 4) to provide

information to the public about the nature of the malpractice

problem.

In furtherance of these purposes, the Project has

collected information concerning the dimensions and effects

of the liability crisis in medicine and, based on that

information, the Project has designed a fault-based,

administrative system to adjudicate medical negligence claims

and to improve the monitoring of physician practices. Before

describing the proposed administrative system, I would like

to review the information collected by the Project concerning

the current crisis in medical liability.

I. The Cost and Effects of Medical Malpractice Suits

Increasing number of claims. The last decade has seen a

dramatic increase in the number of malpractice claims filed.

Through physician surveys, the AMA's Socioeconomic Monitoring

System found that from 1981 to 1985 the number of claims

filed against physicians tripled, increasing from 3.2 per 100

physicians to 10.1 per 100 physicians. St. Paul Fire &

Marine Insurance Company, the nation's largest medical

liability insurer, reported a 70 percent increase in claims

against its 50,000 insured physicians from 1980 to 1985 --

from 10.5 per 100 physicians to 17.6 per 100. This trend in

claims filed has been confirmed by the RAND Corporation's
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Institute on Civil Justice study on trends in tort

litigation. In its November 1987 report, the ICJ

characterized medical malpractice as a type of "high stakes"

personal injury litigation where the increase in suits *has

been much sharper than in routine personal injury litigation

and the increase far outpaces population growth.

Increase in claims costs. Not only has the number of

malpractice claims continued to increase, but so has the

severity or magnitude of the claims. RAND's 1987 report on

trends in tort litigation found that mean or average tort

awards in high stakes suits such as product liability and

medical malpractice showed increases ranging from 200 percent

to more than 1,000 percent over the 25 years (1960 through

1984) for which data exist. RAND research also showed that

juries tend to award substantially greater amounts -- 200 to

400 percent more -- in malpractice cases than in cases which

concern identical injuries not involving physicians as

defendants. The St. Paul Company reports that the average

paid loss (exclusive of defense costs) increased by 60

percent between 1982 and 1986 -- from $45,421 in 1982 to

$72,703 in 1986.

Most of the indemnity dollars now paid out by the system

are awarded in a very small percentage of the total cases.

The General Accounting Office in its 1984 closed claims study

found that 61 percent of the total money paid out in that
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year went to claims closed with an indemnity of $250,000 or

more. These large claims represented only nine percent of

the total number of claims closed.

Moreover, for these larger claims, which are the source

of the insurance industry's greatest problem in assessing

risk, non-economic injury is often the largest component of

the award. Patricia Danzon, a noted expert in this area, has

documented in Florida that only 2.7 percent of all injury

claims receive compensation for pain and suffering in excess

of $100,000, but the pain and suffering portion of those

awards accounts for 80 percent of the total verdict in such

cases. Similarly, the GAO found that 62 percent of the total

non-economic damages paid out were awarded in 2 percent of

the cases.

High cost of processing claims. The cost of processing

medical liability claims through the current civil jury

system is also very high, in terms of both time and money.

Taking into account plaintiff and defendant costs, the RAND

Corporation estimates that only 43 cents of every dollar

spent in medical liability litigation reaches an i-njured

patient. The remaining 57 percent is spent on attorney fees,

insurance claims processing, court expenditures and the cost

of plaintiffs' and defendants' time. Most of the claims --57

percent by GAO estimates -- are dismissed without a verdict,

settlement or any compensation going to the claimant.
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Nevertheless, the cost of defending even unsuccessful

claims is very significant. Of the $807 million spent on

malpractice defense costs in 1984, the GAO estimates that

$349 million, or 43 percent, was spent in defending claims

where there was no compensation paid to a claimant. Whether

or not the claim is successful, it will take a substantial

period of time to be resolved. According to a survey

released by the American College of Obstetricians and

Gynecologists (ACOG) in March 1988, in 55 percent of

obstetrician/gynecologist cases, it took three or more years

to close the claim. In New York, more than 75 percent took

that long to resolve. The steady rise in the magnitude of

awards and the transaction costs of processing claims through

the court system is directly reflected in the total losses

(payouts and expenses) for professional liability claims

reported by the A.M. Best Company. According to Best,

payouts and expenses rose by more than 500 percent in the

decade from 1977 to 1986, from $817 million to $4.1 billion.

Increase in physician premium costs. Both the average

premium and the premium rate have continued to increase

substantially in excess of inflation throughout the 1980s.

Average premiums paid by self-employed physicians for

professional liability insurance have risen from $5,800 in

1982 to $12,800 in 1986. These average figures mask the
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enormous variation by geographic region and specialty --

according to a study by the federal Tort Policy Working

Group, the average obstetrician in Florida would have seen

his malpractice premiums increase by 395 percent between 1980

and 1985. The 1988 American College of Obstetricians and

Gynecologists survey revealed that the average Florida

obstetrician paid $52,000 for insurance in 1987. There is no

indication that these increases in premium rates will decline

anytime in the foreseeable future. Physician-owned companies

(which hold over 50 percent of the market for self-employed

physicians) reported a rate increase of 29.9 percent in the

18-month period from January 1986 through July 1987. AMA

data indicate that the cost of liability insurance premiums

increased an average of 21.9 percent annually between 1982

and 1985, compared to a general inflation rate that averaged

3.2 percent annually in that period.

Increase in hospital insurance premium costs.

Hospitals, often the "deep pocket" in medical negligence

cases, have also continued to experience a dramatic increase

in the cost of insurance premiums in the 1980s. The GAO

found that on an inpatient day basis, average malpractice

insurance costs increased nearly 85 percent from 1983 to 1985

at a time when total hospital expenses increased only 12

percent.
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Increase in cost of medical care. The increase in

professional liability premiums for physicians has been a

significant factor contributing to the growth in patient

medical bills in recent years. When adjusted for inflation,

16.4 percent of the average increase in the cost of physician

services can be attributed to increased liability premiums,

based on an assessment of data from 1983 to 1985. Physician

and hospital professional liability insurance costs as a

percentage of the national health care budget have risen from

0.9 percent in 1983 to 1.22 percent in 1985 -- a 33 percent

increase. Looking only at the total aggregate annual costs

of professional liability for physicians, $15.4 billion was

spent in 1985. This represents 18.7 percent of total

expenditures for physician services in 1985. That additional

cost is borne in part by patients and in part by taxpayers,

the latter because the government is the largest consumer of

medical services.

Increase in costs due to defensive medicine. The impact

of the increases in the frequency and severity of claims and

in the amount paid for premiums can be seen in the increase

in "defensive medicine," i.e., medical care that is provided

primarily to protect against future liability claims for less

than perfect outcomes. Additional laboratory tests, X-rays

and outside consultations done for the primary purpose of

establishing a record that will be defensible in court all

contribute to the cost of medical care. According to surveys



456

done by the AMA, the practice of defensive medicine is

extensive and increasing -- 70 percent of the physicians

surveyed said that they engaged in defensive medicine and

41.8 percent said they had increased their defensive medical

practices above past levels. Total costs of defensive

medicine have been estimated by the AMA to be in the range of

$10.6 billion annually. While this estimate is necessarily

speculative, it cannot be doubted that society pays a hefty

price for medical tests designed to uncover problems that are

very unlikely to exist.

Damage to physician-patient relationship. Although

harder to measure'than other costs, the damage to the

physician-patient relationship caused by the current

liability crisis is no less real. In an era in which over 70

percent of obstetrician/gynecologists have been sued at

least once in their careers and 36.5 percent of all

physicians have been sued, it is not surprising that

physicians would feel that their relationships with patients

have become more adversarial. A Wall Street Journal article

last fall illustrates the consequences -- a Dallas plastic

surgeon, having been sued for malpractice, began to videotape

all his discussions with and treatments of his 2,000 patients

each year. Pleased with the results, the surgeon has

licensed his program to other doctors in the area.
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The human toll created by the deterioration of the

trusting relationship between physician and patient is an

aspect of the medical malpractice crisis'that is all too

often ignored, an aspect which distinguishes medical

liability from other forms of tort liability. Professor Paul

Weiler of Harvard Law School has conducted an extensive

analysis of the malpractice situation and concluded:

'[T]here is a personal and emotional cast to a lawsuit
between a patient and a doctor which gives this branch
of tort law an entirely different edge than is felt in
suits filed against the large and remote manufacturers
of defective products. Surely few of us want the
therapeutic relationship between sick person and
physician to require the kind of unimpeachable
documentation which might be felt desirable in the
adversarial atmosphere of a police officer interrogating
a prisoner in custody."

Decreasing availability of and access to medical care.

One of the most disturbing consequences of the current

liability crisis is the decreasing availability of medical

care. The problem has become most serious in the area of

obstetrics and gynecology. In its recently released study,

ACOG found that almost one out of every eight obstetrician/

gynecologists has stopped delivering babies because of the

threat of malpractice suits. Of those, two-thirds dropped

obstetrics before the age of 55, with close to 30 percent

quitting before age 45. The result is a dramatic decrease in

the availability of obstetrical care in many regions of the

country, particularly non-urban areas. For example, 44

percent of the counties in Georgia, 42 percent of the
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counties in Alabama and 30 percent of the counties in

Colorado no longer have any physician (obstetrician or family

practitioner) providing obstetrical services. Even in areas

where obstetrical services are still available, many

physicians are restricting the percentage of their practice

that is devoted to high-risk pregnancies. The number who

have restricted their practices has grown from 18 percent in

1983 to 23 percent in 1985 to 27 percent in 1987.

The problem is not confined to obstetrician/

gynecologists. The experience during the past year in

Florida underscores the need for change -- faced with

insurance premiums of more than $100,000 a year, medical

specialists in Miami began avoiding high risk treatment

procedures and emergency rooms refused to admit some

patients.

Those most likely to suffer when access to care is

restricted due to the unavailability or unaffordability of

medical liability insurance are patients who are poor. In

its August 1987 report, HHS cited 150 examples from 26 states

of instances in which patients had suffered from impaired

access to adequate medical care. Most of those examples

involved low-income patients, including Medicaid recipients

and state and local public health department patients.
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II. The AMA/Specialty Society Proposal

In response to the problems with the existing system for

resolving medical liability, the Medical Liability Project

has proposed a comprehensive alternative. A copy of that

proposal is included as Appendix B. Unlike prior tort reform

proposals, the new alternative is designed to be fair to all

relevant parties affected by the malpractice problem --

patients, physicians and society.

The proposal calls for the abolition of the common law

tort of medical malpractice. In its place would be

substituted a fault-based administrative system for resolving

medical liability disputes. To implement the system, the

proposal recommends the creation of a Medical Practices

Review Board at the state level, which would decide medical

liability disputes in roughly the same way that the National

Labor Relations Board decides unfair labor practice charges.

Members of the Board would be appointed by the governor from

nominees submitted by a blue ribbon panel and no interest

group would constitute a majority of the Board.

A patient who believed he was injured by medical

negligence would file a claim with the Medical Practices

Review Board. The filing process would be simple and no

assistance from an attorney would be required to initiate a

claim. A claims reviewer at the Board would then evaluate
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the claim, submit it to peer review, and if it has merit,

offer the patient the opportunity to be represented at no

charge by a Board attorney.

Hearings would be conducted before hearing examiners or

administrative law judges whose decisions on liability and

damages would be subject to review by the Board. Judicial

review would be available, but strictly limited to the issues

whether the Board acted outside its statutory authority or

whether the Board acted arbitrarily.

In addition, the proposal includes a series of specific

changes designed to improve the quality of medical care,

including:

1. creation of a centralized state clearinghouse
of information concerning physician performance;

2. reporting of all settled claims, findings of
liability and disciplinary sanctions to the
Board;

3. reporting of all adverse credentialing and all
non-class-based adverse insurance actions to
the Board;

4. use of professional staff to investigate
disciplinary allegations and use of the Board's
administrative system to resolve disciplinary
matters fairly and expeditiously;

5. required continuing medical education tailored
to the physician's field of practice;
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6. periodic reviews of each physician's
performance file and use of on-site review of
physician practices, when warranted; and

7. required risk management programs for hospitals
and insurers.

Finally, the proposal recommends specific changes in the

standards for imposing liability, including use of a pure

comparative fault basis for allocating damages, use of a

"prudent and competent" practitioner standard for the

standard of care, application of a "contributing factor" rule

for causation and a reasonable patient standard for informed

consent. The proposal also includes some traditional tort

reform modifications of the damages rules, such as

elimination of joint and several liability, elimination of

the collateral source rule, and a graduated cap on non-

economic damages, correlated to the age of the injured party

and the average state wage.

The AMA/Specialty Society proposal is designed to be

enacted at the state level. After much consideration of the

problems of medical liability, the members of the Project

determined that variations from state to state make

implementation of this unique proposal on a federal basis

inappropriate.

Nevertheless, there is a vital place for federal

government support of state efforts to respond to the

malpractice problem. The extensive administrative apparatus
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needed to evaluate and adjudicate a large number of claims as

well as to improve significantly the oversight of physician

practices will not be inexpensive. States that have a

serious malpractice crisis and are interested in trying a

daring new proposal, such as the AMA/Specialty Society's, may

nevertheless be reluctant to bear not only the financial and

political risk of implementing a proposal that may lead to

many more claims of liability, but also the sizeable initial

cost of establishing and operating an entirely new

administrative system. Federal financial assistance, through

demonstration grants from HHS, would do much to promote

creative state solutions to the malpractice crisis. Both the

General Accounting Office and the Department of Health and

Human Services have called for federal government involvement

in and support for such experimentation in the states. I

urge the members of this Committee to heed this call by

authorizing HHS to fund demonstration projects to implement

alternative methods of resolving medical liability claims

outside of the civil justice system.



463

APPENDIX A

AMA/SPECIALTY SOCIETY MEDICAL LIABILITY PROJECT MEMBERS

American Academy of Dermatology
American Academy of Facial Plastic and Reconstructive Surgery
American Academy of Family Physicians
American Academy of Neurology
American Academy of Ophthalmology
American Academy of Orthopaedic Surgeons
American Academy of Otolaryngology - Head and Neck Surgery
American Academy of Pediatrics
American Association of Thoracic Surgery
American Association of Neurological Surgeons
American Association of Plastic Surgeons
American College of Cardiology
American College of Emergency Physicians
American. College of Gastroenterology
American College of Obstetricians and Gynecologists
American College of Physicians
American College of Radiology
American College of Surgeons
American Medical Association
American Psychiatric Association
American Society of Anesthesiologists
American Society of Clinical Pathologists
American Society of Cytology
American Society of Internal Medicine
American Society of Plastic and Reconstructive Surgeons
American Urological Association
College of American Pathologists
Congress of Neurological Surgeons
International Society for Cardiovascular Surgery
Society of Vascular Surgery
Society of Nuclear Medicine
Society of Thoracic Surgeons
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A PROPOSED ALTERNATIVE TO THE CIVIL JUSTICE SYSTEM
FOR RESOLVING MEDICAL LIABILITY DISPUTES:

A FAULT-BASED, ADMINISTRATIVE SYSTEM

JANUARY 1988



465

EXECUTIVE SUMMARY

The American Medical Association ("AMA"), 31
national medical specialty societies and the Council of
Medical Specialty Societies have joined together to create
the Medical Liability Project to propose a fair and efficient
system of resolving medical liability disputes. Specifically,
we propose a system in which such disputes would be adjudi-
cated by an expert administrative agency. This agency can be
either a modification of the current state licensing board
or a new agency. This Medical Board would also have the
power to take appropriate action to identify and rehabilitate
or discipline physicians whose practice patterns pose a
threat to patients. Because of the radical nature of our
proposal, we recommend that it be tried as an experiment in
one or more states.

We have endeavored to create a system that is fair
and equitable to patients and physicians alike. Medical
liability is only a part of the much larger and more important
issues concerning the quality of medical care being provided
by physicians. Accordingly, in addition to changes in the
legal standards for determining medical liability, the pro-
posal includes specific provisions designed to enhance the
state medical board's credentialing and disciplinary functions.
The administrative scheme proposed in this Report recognizes
that physicians, patients and the public have distinct
interests which must be respected and evenly balanced in any
reasonable attempt to solve the medical liability crisis.

Part I: The Administrative Alternative To The
Current Medical Liability System And
Improved Credentialing and Disciplinary
Processes

A. Rationale for the Alternative

Our proposal arises out of two basic facts. First,
the current judicial system for determining professional
liability does not compensate a significant number of patients
who have been injured by medical negligence. Individuals who
have claims which do not involve a substantial potential
recovery have difficulty enlisting the services of private
attorneys. Thus, the existing system imposes barriers to
the courts which preclude plaintiffs from receiving any
compensation for injuries caused by medical negligence.

Second, the current tort system, which relies
heavily upon juries, is not optimally suited for resolving
medical negligence issues. Under the current system, there
have been consistent increases in the size of damage awards,
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especially for non-economic damages. By their magnitude,
these awards are threatening the availability and afford-
ability of insurance coverage and health care in many geo-
graphic areas in the United States and in many medical
specialties. Moreover, juries have tended to award plain-
tiffs significantly greater amounts in malpractice cases
than in cases which concern identical injuries not involving
physicians. In addition, the use of juries can be a time-
consuming and inefficient way to resolve medical liability
disputes. Currently, less than half of the total dollars
spent on malpractice insurance ever reach the injured patient.

Because the existing judicial system is not entirely
fair either to patients or physicians and is not an effective
or efficient method of medical liability dispute resolution,
it is reasonable to consider whether an alternative could be
developed which would be fairer and more efficient. However,
the system of trial by jury has strong historical roots in
this country and there are significant constitutional and
political limitations on the range of alternatives to the
civil justice system that can be implemented even on a
limited basis. In particular, there must be a meaningful
quid pro quo provided to patients in order to justify with-
drawing their claims from the jury system -- as there is in
no-fault automobile and workers compensation systems.

The Medical Liability Project does not suggest a
general rejection of the tort system, nor does it advocate
the abandonment of traditional tort reform. However, the
Project has concluded that a persuasive case can be made for
employing on an experimental basis an administrative alterna-
tive to the tort system for resolving medical liability
disputes. The Medical Liability Project therefore proposes
that in one or more states broad authority to handle medical
liability disputes be granted to an existing medical discipli-
nary board or to a new agency so that an administrative system
of medical liability compensation can be established. This
Medical Board would provide several advantages to patients.
The most important of these is that the system should permit
more injured parties to be compensated than does the current
system. At the same time, windfall damage awards would be
eliminated, medical liability disputes would be resolved more
quickly and efficiently, and certainty and predictability of
compensation for medical liability would be increased.

B. The Claims Resolution Function

The administrative system for adjudicating medical
liability can be divided into three parts: (1) the pre-
hearing and initial hearing stage; (2) the final decision of
the Board; and (3) judicial review. The proposed system
would provide a significant benefit to patients by making
available to any patient who has a claim of reasonable merit
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an experienced attorney from the Medical Board's general
counsel's office who will litigate the claim on behalf of the
patient free of charge.

Under proposed pre-hearing procedures, claims
reviewers from the Medical Board will quickly evaluate
claims and dismiss those without merit. For claims with
merit, the claims reviewers will submit the matter to an
expert in the same field as the health care provider. The
expert will review the claim and make a judgment as to whether
it has merit. The claims reviewer also will assist the patient
in evaluating the claim and any settlement offers.

If the claim is not settled, it will be assigned to
one of the Medical Board's hearing examiners. In order to
encourage reasonable and timely settlements, blind settlement
offers by the parties will be required prior to a hearing.
A party would be subject to sanctions if the outcome of the
case is not an improvement over a settlement offer that the
party has rejected. The hearing examiner also will oversee
expedited discovery and ensure that the parties have valid
expert evidence available to support their case. At the
hearing itself, the examiner will have broad authority to
conduct the proceedings, including authority to call an
independent expert to provide assistance in deciding the
case. The hearing examiner will be required to render a
written decision within 90 days of the hearing. In that
decision, the hearing examiner will determine whether the
health care provider is liable for the claimant's injury and,
if so, will determine the size of the damage award.

The hearing examiner's decision will be subject toreview by the Medical Board. The Board will have discretion toaward fees and costs incurred in an appeal if the appeal
presented no substantial question. The Medical Board will
hear these cases as an appellate body in panels of three
members. The Medical Board will make a full independent
determination whether the health care provider's conduct wasinadequate and caused the claimant's injury. Appeal from the
Medical Board's decision will be to the intermediate appellate
court of the state, where the review will be limited to
whether the Board acted contrary to statute or the Board's
own rules.

This proposed scheme will provide experienced and
expert personnel at every level in the decision-making
process. Over time, they should be better able than a jury
to evaluate medical negligence claims. In addition, the
involvement of the Board will increase the ability of the
decision-making process to be consistent in both liability
determinations and the size of damage awards. The proposed
administrative system also should be able to resolve disputes
more quickly than the current system and thereby save both
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plaintiffs and defendants the substantial expense incurred in
litigating cases for years in court.

In addition to acting as an adjudicator of medical
liability claims, the Medical Board also will develop rules
and substantive guidelines to complement the statutory stan-
dards. The Board will have administrative authority to
initiate rulemaking and to solicit public comments. A rule
promulgated by the Board will have the force of law and will
be subject to judicial review by an appellate court to
determine if it is arbitrary, capricious or in excess of the
Medical Board's authority.

C. The Performance Monitoring Function

1. In conjunction with its expanded authority to
handle medical liability claims, the Board's performance
monitoring function will be strengthened. Specifically, all
settlements and awards based on medical liability will be
reported to the Board's investigative branch. This does not
mean that every or even many liability determinations will
lead to disciplinary actions. What it means is that every
liability determination will give rise to an initial screening
of the physician's practices as reported to the Medical
Board. The primary purpose of this endeavor, as with all
performance monitoring, will be education and rehabilitation.
Thus, our proposal is intended to enhance the Board's ability
to discover physicians who are impaired, lacking appropriate
medical skills or otherwise unable to provide acceptable
medical care.

2. In conjunction with the proposals for monitor-
ing physician performance by the Medical Board, our proposal
calls for enactment of three categories of changes designed
to further strengthen physician credentialing. First,
reporting requirements will be increased by requiring
hospitals and other health care institutions to conduct
periodic physician performance reviews (a modified version
of those required by the Joint Commission on the Accreditation
of Healthcare Organizations) and to report to the Medical
Board any conclusion that a physician's performance has been
substandard. Insurers will be required to report cancellations
and failures to renew for reasons that are not class based.
All physicians will be required to report instances of
suspected incompetence, impairment, or drug or alcohol
dependence to the hospital credentials committee or other
credentialing entity. In order to facilitate physician
reporting, the state will provide immunity to physicians who
report suspected problems in good faith. All of these
reporting requirements are designed to increase substantially
the amount of information available on physician performance.
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Second, this information must be maintained in a
form that is accessible to those who conduct professional
review activities under the proposed system. To facilitate
this process, the Medical Board will create and maintain a
clearinghouse (or utilize the one established pursuant to the
Health Care Quality Improvement Act of 1986) for reports from
insurers, reports from hospitals and other entities and
disciplinary actions taken by other states. Much of the
information that will be collected under this proposal
overlaps with the required reporting under current federal
law. The licensing board will review this information, on
a routine basis, every two years. Immediate review is
required in the event of certain negative reports. The Board
will also have authority to conduct an on-site review of the
medical practices of all physicians against whom a medical
liability determination (or settlement) has been made where
there is reason to believe that the physician's practices
pose a threat to patient health. In addition, certain
credentialing entities, such as hospitals, will be required
to check with the clearinghouse in connection with credential-
ing and privilege reviews.

Finally, the Project calls for the furtherance of
quality assurance/risk prevention goals by requiring all
Physicians to complete a number of continuing medical e~duca-
tion "credit hours" per year. A certain percentage of these
hours must be directly relevant to clinical practice. In
addition, all physicians will be required to participate
in a risk management program. This change is designed to
ensure that physicians maintain and enhance their profes-
sional skills.

In addition to the settlements and awards that areautomatically reported, performance complaints -- from
hospitals, physicians, the public or employees of the Medical
Board -- will be sent to a claims reviewer at the Board for
investigation. As with claims of medical liability, the
claims reviewer will evaluate these complaints and, if
appropriate, make a recommendation to the Board's general
counsel's office to pursue complaints that appear meritor-
ious. A member of the general counsel's office will then
make a decision whether to initiate a disciplinary charge.
Once a disciplinary charge is initiated, a member of the
general counsel's office will prosecute the charge before
a hearing examiner who, after an appropriate due process
proceeding, will make a decision as to what, if any, action
is appropriate. The examiner's action is subject to review
by the Board, which is required to provide notice of any
disciplinary action to credentialing entities, insurers andother state Medical Boards.
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D. The Structure of the Board

In order to perform the complex and sensitive
functions outlined above, the existing Medical Boards will be
restructured or a new agency will be created. Membership on
the Board will have to become full time, probably for a five
year term. Members will be selected by the governor -- from
a list of nominees selected by a nominating committee -- and
approved by the legislature. The Project recommends a seven
person Board, of which at least two but no more than three
members are physicians. It is also crucial that the Medical
Board members be widely recognized as experienced and neutral,
and that they be committed to attempting a bold new approach
to the problems of medical negligence. To ensure the Board's
quality, all of its employees, from claims reviewers to
hearing examiners, must be selected and retained on the basis
of their ability and commitment to resolving claims efficiently
and fairly.

Proper implementation of the administrative model
also will require that substantial issues of funding be
addressed. With respect to the increased funding requirements
of the Board itself, because of the substantial benefits to
the public and expected lower overall costs, use of general
revenues will be necessary and appropriate. In addition,
the state could make an initial assessment against insurance
companies, which provide medical liability insurance within
the state, or physicians and other health care providers.

Part II: The Legal Elements of Medical Liability

In order to ensure that the administrative model of
medical liability passes constitutional muster, it will be
necessary to codify the liability rules to be applied by the
Medical Board under the administrative system. It will not
be enough simply to incorporate by reference existing common
law standards. The statute establishing the Medical Board
will have to define specifically the standards under which a
claim for medical liability is established, although as noted
previously, the Board will be expected to exercise its
rulemaking authority to fill in the interstices of the
statute. The need for codification of the rules governing
medical liability provides an opportunity to revise existing
rules in a way that furthers the patient's interests in fair
compensation, the physician's interest in predictable awards
and the public's interest in standards of liability and
damages that can be consistently and efficiently applied.
Set forth below is a summary of the most important proposed
rules of medical liability.
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The rules governing standard of care based on
custom and locality would be abolished in favor of a standard
that focuses on whether the challenged actions fall within a
range of reasonableness, to be determined by reference to the
standards of a prudent and competent practitioner in the same
or similar circumstances. The hearing examiner would be
required to consider a variety of factors in determining the
range of reasonableness, including the expertise of and means
available to the health care provider, the state of medical
knowledge, the availability of facilities and access to
transportation and communications facilities. With respect
to proof of liability, the statute also would set standards
for evidentiary matters such as the qualifications of experts,
the use of manufacturer's instructions on drugs and medical
devices and the use of medical literature.

A significant modification in the causation standard
is also proposed. Traditionally, recovery has been denied
unless the physician was at least 50% responsible for the
patient's loss. The causation standard would be modified to
allow recovery if the physician's negligence was a "contri-
buting factor" in causing the injury. Damages under this
standard would be apportioned according to the physician's
degree of fault.

The informed consent doctrine would be codified
under the current "minority" rule which requires that the
adequacy of the disclosure should be measured from the
perspective of the reasonable patient. The privilege to
withhold information (for therapeutic reasons) and standards
for determining individual responsibility for disclosure alsowould be included in the statutory "informed consent" doctrine.

In the area of damages, non-economic damages (and
punitive damages) would be capped at an amount that is tied
to a percentage of the average annual wage in the state.
Special damages would be awarded under a series of guidelines
designed to ensure that those damages represent a realistic
"replacement cost." For example, in determining the "lost
income" of an unemployed minor, the hearing examiner would berequired to award damages based on the average annual income
in the state multiplied by the average work life expectancy,
absent clear and convincing proof that the loss would be
greater or smaller.

The rule of joint and several liability would be
abolished so that defendants would be liable for damages only
in proportion to their actual liability. In addition, any
award of future damages, where the present value of such
damages exceeds $250,000, would be made in accordance with aperiodic payment schedule. Finally, damages generally would
be reduced by collateral source payments.
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Representative SCHEUER. Do you feel that we ought to have Fed-
eral funding for States that want to develop an alternative system
to the current malpractice tort system?

Mr. PHILLIPS. Absolutely. This is fully consistent with what HHS
has already said in its most recent task force report, and also with
the GSA's recommendation that the Federal Government has to
promote alternatives, and the only effective way to promote alter-
natives at the State level is to provide funding for those alterna-
tives.

Representative SCHEUER. Is there a uniform State code that
would govern a new formula or a new procedure or practice for set-
tling malpractice claims out of court?

Mr. PHILups. I think the answer to that is yes and no. The "yes"
part of it is that our project has in fact codified the particular pro-
posal that we have put forward, and it could be enacted in any
State.

The reason why the answer is really no is that I don't think any
State should, I don't think all 50 States should try to enact the
same alternative method of deciding tort cases. I think what is im-
portant is for each State to take a look at alternative ways of re-
solving malpractice problems and decide which of those solutions
makes the most sense for their State.

I just don't think New York needs the same method of resolving
liability issues that Utah needs or that New Mexico requires. I
think each of those States has to look at the problem as it relates
to that State.

Representative SCHEUER. I am no expert on this subject, but I
wonder whether it is sort of cost efficient on a national basis to
have 50 different formulas for dealing with malpractice claims.

Can you tell me what are the geographic or demographic or re-
gional differences that would militate that New York would have a
significantly different kind of settlement system for malpractice
claims than Colorado or New Mexico?

Mr. PHILLIPS. We know, at least in terms of how the current
system operates, there are significant differences between urban
and rural communities in their response to malpractice issues.

Obviously, States that are predominantly rural are going to
follow the sort of rural mode as it exists today. Urban States are
going to go differently. There are significant differences across
those that are demographic in nature.

Representative SCHEUER. What is the rural mode? Can you de-
scribe it?

Mr. PHILLIPS. Sure. In terms of how medical malpractice cases
are decided today?

Representative SCHEUER. Yes.
Mr. PHILLIPS. Everyone, of course, uses a jury system because

that is essentially required as a constitutional matter. How juries
respond, however, differs significantly depending on where you are.
In urban settings, they tend to be more proplaintiff and they tend
to give higher jury recovery verdicts. In rural areas, juries tend to
be more sympathetic to the physician and they tend to give lower
recoveries than urban settings.

I suspect there are also differences, frankly, in urban and rural
settings in terms of the willingness of a patient to come forward
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and sue his physician. In urban settings you tend to have oper-
ations that are larger, less personal. In that kind of a setting, you
tend to get more litigation.

In the situation where you have a family physician who has been
treating you and your father and your grandfather, willingness to
sue that individual is much less. So there obviously are demograph-
ic differences.

But I don't think that is the reason why you can realistically
expect different States to respond differently.

Representative SCHEUER. What is the reason?
Mr. PHILLIPS. It depends largely on what is the current crisis in

that State. Some States are suffering more seriously than other
States.

For instance, California, having now come through essentially a
two-decade-long fight to bring certain types of tort reforms into
place, would prefer to allow those tort reforms to operate and de-
termine whether they are going to effectively resolve the cost prob-
lems we have identified already and whether we can still monitor
physician practices in that setting.

I see no reason why anyone should step in and say to California,
sure, you went through all that effort; now we are going to make
you abandon that and try something else.

Other States, however, have not followed that pattern and are
much more willing to consider alternatives, and I think that is a
much more sensible approach to this problem. I don't think that
there is much sentiment in this country for a single uniform mal-
practice statute. I certainly am not in favor of it and I doubt seri-
ously that the AMA Special Society Project members, any of them,
would be inclined in that direction.

STATE REFORM EXPERIMENTS

Representative SCHEUER. Do you think that Congress might want
to exercise some influence to produce a result so that there would
be a few different varying formulas that States would adopt, rather
than 50 different approaches? Would that be a productive kind of
leadership for Congress to play, or do you think that Congress
ought to just probably get out of the way and let the 50 States
handle this matter in ways that are acceptable to them?

Mr. PHILLIPS. I think if Congress could convince itself that there
are three or four alternative ways of resolving the malpractice
crisis, that makes a lot of sense.

Representative SCHEUER. What do you think? What is your judg-
ment on that?

Mr. PHILLIPS. I don't think we have had enough of an opportuni-
ty with any experimentation at the State level to make any kind of
judgments like that.

The sad part of it is, as I sit here today, that we have one alter-
native; HHS has another alternative that it has put forward, en-
couraging arbitration as the primary mechanism. There are other
alternatives being bandied about, but no one has really pushed far
enough in this direction that we have States that have tried to
become laboratories that would provide Congress or anyone else

894804 0 - 89 - 16
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with a substantial basis for making a judgment about what is the
best way to resolve the problem.

Representative ScHEuER. Is there enough of a knowledge base
out there, a data base that is built on experience so that research
could be done, perhaps funded by Congress, on what has actually
happened out there in the various States and try to distill that ex-
perience to come up with some observations and recommendations,
conclusions, that would be helpful to the States in crafting their
own approach to solving this problem?

Mr. PHInuIPS. I don't think there is enough data out there that
you could reasonably go that way. If you look at what States have
tried innovative, creative solutions-and now I am talking about
methods of resolving the problem distinct from the traditional tort
reform damage limitation efforts that are made in States like Cali-
fornia-I am talking about essentially Virginia and Florida-basi-
cally what you are talking about are impaired infant statutes
where no fault has been attempted.

The truth is, though, you couldn't begin to collect any data there
because Virginia hasn't had a single claim made yet and Florida's
just went into effect. So there are no data on those alternatives.
There is simply not in place enough information about alternative
ways, because we have always used the tort system; it has always
been accepted. It is only now that we begin to seriously be con-
cerned about whether that method is so fatally flawed that it- needs
to be reconsidered at its foundation, that we can even begin this
process.

I think what Congress can do in this area, the kind of help it can
supply, is to fund efforts by the States to experiment because those
are the risks, the States -have to take those risks. The question is,
do they have to assume a significant fiscal problem by undertaking
that risk, or will Congress assist them as they go ahead and try to
provide the raw data that you are talking about, 10 years from
now, might allow Congress to make some kinds of recommenda-
tions about the better way to proceed?

Representative ScHEuER. You are suggesting that Congress might
carry on the research that, after a half a decade or a decade, might
provide a fact base from which States could develop their own indi-
vidual approaches.

Mr. PHILIjPS. Absolutely.
I would certainly hope that if we had enough alternative meth-

ods out there being experimented with, that HHS and other organi-
zations, the Institute of Medicine, would be racing to those States
to collect as much information as possible to provide this body with
a realistic assessment of whether these alternatives make sense.

Representative ScHEuER. Mr. Phillips, you are talking about two
different things as I get it. Correct me if I am misunderstanding
you.

Should Congress fund States in undertaking new approaches to
the problem of medical malpractice and actually support new ini-
tiatives by the States in facing up to the problem of medical mal-
practice? Or should Congress simply do research on the new initia-
tives that the States are carrying on now and try after some period
of years, as soon as they can, to report to the various States as to
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what is going on, as to what kinds of programs the States with
their own initiatives and their own funding are carrying out?

Mr. PHILLIPS. The answer is that today Congress should be fund-
ing the States to initiate alternative dispute resolution methods,
because the second form of funding isn't going to be effective at
this point. There are simply not enough alternatives out there to
allow any systematic data collection that would be useful.

Ten years from now, then Congress should start funding those
kinds of efforts, I think, or maybe 5 years from now, when you
have enough States that have undertaken it.

Representative SCHEUER. But you say that without congressional
support of some kind, not enough States are going to try and craft
creative new approaches to the whole problem of malpractice.

Mr. PHiuTPs. They are going to be very reluctant because it is a
significant risk that they have to incur in order to pursue alterna-
tives. No one has alternatives to say we know this is going to work.
I cannot say to you with confidence that an administrative system
is going to function any better than the current system. I can
argue with you as a matter of logic that I think it will, but until it
is implemented there is no way to answer those questions.

Representative SCHEUER. If Congress were to fund individual ini-
tiatives by the various States that would include a creative ap-
proach, an innovative approach to medical malpractice, what kind
of accountability do you think the Federal Government should re-
quire as it funds these new, creative, and innovative approaches?

What kind of oversight should the Federal Government main-
tain?

Mr. PHiLips. I don't see any reason for the Federal Government
to maintain any oversight except to ensure that the funds aren't
fraudulently expended.

Representative SCHEUER. That they are expended for the pur-
poses for which they were designed.

Mr. PHIiLps. Sure. But, beyond that for the Federal Government
to interfere with how the State tries to implement the particular
proposal is, to me, completely counterproductive.

Representative SCHEUER. You certainly would recommend, would
you not, that where the Federal Government funds a State in
trying an innovative experimental program, that they would re-
quire the State to keep adequate records?

Mr. PHILLIPS. Sure. But the State would do that anyway, I sus-
pect.

Representative SCHEUER. Well, some would and some wouldn't.
We have lots of State programs and lots of Federal programs where
adequate records were not kept.

But as I understand you, you would say that Congress has a role
here in funding a few individual State programs in order for us to
collect a data base so that all of the 50 States could scrutinize the
experience and see whether some approaches worked in the States
where they were tried and would be replicable and applicable to a
particular State.

So you would want to make sure, wouldn't you, that you had a
pretty clear record of what actually was happening?

Mr. PHILLIPS. Absolutely. My answer was obviously too flip to
what you are saying. I thought you were leading down to the ques-
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tion of whether Congress should begin to tell the States how to
spend its money in terms of what alternatives make sense to Con-
gress. On that, I want to say no, I don't think that is an appropri-
ate action.

Representative SCHEUER. I quite agree with you, Mr. Phillips. If
Congress had that kind of experience and that kind of judgment,
we could pass a law right now. We wouldn't need the States if we
knew enough to tell them what to do.

What I am suggesting, and I think what you are suggesting is
that it would be useful to have a period of State experimentation,
of States probing new approaches to the medical malpractice prob-
lem, and that we should fund perhaps part of the expenses in set-
ting it up, and that part of the expenses associated with creating a
uniform data base. Don't you think, if there are several States
doing this, we ought to have a uniform data base so that at the end
of 5 or 10 years we could compare apples with apples and oranges
with oranges to see, on a comparative basis, which States seem to
have produced the most acceptable, congenial, and cost-effective
means of dealing with the problem?

Mr. PHILIPS. I agree with that, because I think it would be very
important that you sit down and try to carefully construct the cri-
teria by which you are going to measure or judge the effectiveness
of any of these proposals.

It has got to be not simply on whether you have reduced the
costs of the malpractice system, but whether you have enhanced
physician monitoring techniques, whether the quality of medical
care is increased and in what ways. There is no doubt that that is
an important endeavor and one that Congress can play a signifi-
cant role in helping, by funding those people who want to examine
the problem with that kind of care, and to do that at the beginning
of the process of experimentation.

Representative SCHEUER. To do what? I didn't get that.
Mr. PHITmPS. To begin-I mean obviously if you are going to go

with a series of alternatives in various States, you are going to
want to begin the evaluation process right at the beginning.

Representative ScHEuER. The evaluation of how the process is
working.

Mr. PHILLrPS. Right.

DISSEMINATION OF INFORMATION TO CONSUMERS

Representative SCHEUER. I presume that part of that process
would be evaluation of doctors and hospitals that get caught up in
the medical malpractice phenomenon, so to speak.

Supposing a State developed a system that was working where
they could identify a small number, a small percentage of their i-
censed physicians who were engaging in what could be described as
systematically inferior medical practice. As you may have heard
me mention before, the New England Journal of Medicine has pub-
lished figures that perhaps 20,000 of the 550,000 doctors in this
country are drug addicted or mentally impaired or alcoholic or oth-
erwise clearly incapable of delivering standard adequate health
care.
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That is a small percentage, there is no question. That is less than
5 percent of the health care practitioners, of the doctors in our
country. Unfortunately, they are responsible for a wholly dispro-
portionate percentage of the iatrogenesis, the physician errors that
take place and, to some extent, they are damaging the credibility of
the entire profession, of the 95 percent of health practitioners who
are delivering superb health care.

Do you think that it would be appropriate for Congress to re-
quire, as a condition of funding alternative, creative, innovative
systems to be carried out by the State to meet the medical mal-
practice problem head on, that an indispensable element in such a
process would be for the State to make known to the public, to the
health care purchasers of our country, the individual health care
consumers let us say, ratings of doctors and hospitals who States
feel, after proper due process, are practicing inferior medicine, and
publishing the results of the findings in a way that is comprehensi-
ble and intelligible to health consumers, and in a way that is acces-
sible to them?

Do you think we have reached the time when part of the disci-
plining of doctors and hospitals should come from health care con-
sumers who have been empowered by knowledge of the track
record of health care providers, that small percentage of them who
have been proven by due process to be providing inferior medical
care, and who are involved in serious cases of physician error, iat-
rogenicity?

Should one element in any such innovative State program be re-
quired; namely, to develop a way of letting consumers know about
the results after due process, of their investigations, of their deli-
censing procedures, of their censure procedures affecting the small
number of physicians in their State who were practicing demon-
strably inferior medicine?

Mr. PHILLIPS. I don't speak here as a representative of the Amer-
ican Medical Association or directly for the AMA, but what I can
tell you is that a process not significantly different from that is
precisely what is embodied in the PRO sanction process as part of
medicare, and the AMA does not oppose the publication of the
names of individuals who have been sanctioned, after full due proc-
ess.

Representative SCHEUER. That is a given. Full due process is a
given.

Mr. PHILLIPS. Sure, there is a role for that.
Representative SCHEUER. I don't think up to now, and correct me

if I'm wrong, I don't think the Department of Health and Human
Services or HCFA make that information public now.

Mr. PHiLLIps. It is published.
Representative SCHEUER. It is published?
Mr. PmLups. Yes. There are local newspaper accounts that read

things like, "Six Dead, Doc Sanctioned" that are published. The
sad part about that, frankly, is that it was all too often publicized
before actual hearings before administrative law judges, but now if
you go through a full sanctioning process and are sanctioned after
a hearing before an administrative law judge, that fact is published
in the local newspaper and is required to be so by Congress.
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I don't think with all the problems the AMA may have had with
various elements of how the PRO process has been implemented, I
don't believe that one of their criticisms has been to that last por-
tion, the fact of the publication. I think we have asked, as an alter-
native, that the physician be allowed to try to explain it to his pa-
tients directly, to the extent that that can be monitored, and HHS
has taken a look at that alternative way. I am not sure that head-
lines in the local newspaper is the best way to try to communicate
these kinds of issues to the public.

Representative SCHEUER. I quite agree. I suppose that part of the
process of experimentation and research would be on the subject of
what is the fairest and most effective way of communicating the
records of these physicians who, after due process, are found to
have been practicing substandard medicine.

Is it through libraries? Is it through post offices? Is it through
hospitals, universities, high schools? And how should the informa-
tion be prepared and delivered? Is it in pamphlets? Is it a computer
terminal that is hospital specific and physician specific?

I think we have to do research on how you prepare the informa-
tion so that it is intelligible to the average health consumer of av-
erage education and intelligence, and research on how you dissemi-
nate that information.

Would these two things, research on how you prepared it and re-
search on how you disseminate this information, be an appropriate
part of a program where a State is being funded by the Federal
Government to try and create an innovative approach to medical
malpractice?

Would it be reasonable for us to require that States have to pro-
vide some means of passing on the information to patients that is
intelligible to them, and some means of disseminating it, a means
of preparing it and a means of disseminating it? Should we will
leave the particular methodology to the States and see what comes
out of this process, assuming half a dozen or a dozen States exer-
cise their own creativity and initiative with the help of the various
State and county health organizations that we hope would play a
very useful and constructive role, would that be a legitimate ap-
proach of the Federal Government?

Mr. PHILups. Let me just say one thing at the outset of that. I
think it is more important probably to try to make sure that the
alternative that is developed is a more sensitive and effective way
of uncovering those physicians who require some kind of discipli-
nary action.

REHArBILTATE PHYSICIAN BEFORE DISCIPUNING

I think it is also important to keep in mind as you go through
this sort of due process proceeding before you get to the final sanc-
tion, it is I think much more cost effective and a more efficient
system to try to rehabilitate physicians, bring their medical prac-
tices up to standards rather than simply disciplining them.

But with those caveats, and if you understand that the way we
would proceed is to try to uncover those physicians whose practices
are below, and those you can bring up you try the best you can;
those you cannot bring up should be disciplined. And I don't be-
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lieve there is any problem, frankly, if Congress wants to condition
receipt of money on the need to publicize disciplinary action, final
disciplinary action. Most States do that now. They don't publicize it
as broadly as I suspect you are suggesting, but that information is
public at this point.

It seems to me that if a State wanted to receive money, that
would be a reasonable condition to impose, and the State can make
its own judgment whether it wants to go down that road or not.

Personally, I don't have any problem with that.
Representative SCHEUER. Just to eliminate any possibility of mis-

understanding, I think this committee would be totally in favor of
efforts to rehabilitate doctors who had departed from proper stand-
ards of health care. If they were drug addicted or alcoholic, the
avenue is clear: to help them get off that addiction.

If they were mentally incompetent, that might be more difficult.
But whatever could be possible in terms of counseling, in terms of
some medical reeducation, obviously to save a medical profession-
al's career and return him to the fold of excellence in the practice
of medicine, seems to be totally desirable from everybody's point of
view.

After all, society has a lot invested in that doctor. Very few doc-
tors pay for the full costs of their medical education. Not only does
society have an investment in their education, society has an in-
vestment in their experience that they have learned. If we can just
cut out with a surgeon's scalpel these crippling and disabling char-
acteristics that they seem to have picked up along the way that are
solvable, it seems to me that would be a tremendously cost-effective
process.

Perhaps the Federal Government should help States in that proc-
ess of perhaps reeducating and counseling the 3, 4, or 5 percent of
our doctors who are practicing substandard health care.

Mr. PHILLps. I have no doubt that the States would welcome
that kind of funding. There is no question that one of the problems
with the disciplinary process as it exists today is inadequate money
and resources and staff. If the Federal Government could provide
that kind of money, I have no doubt that the States would relish it,
frankly.

AFFECT OF MALPRACTICE ON ACCESS TO CARE

Representative SCHEUER. Dr. Bulger, did you have a comment?
Dr. BULGER. Yes. I am kind of disturbed that we are getting off

one of the main points that I see about this whole issue. That is,
that because of the malpractice situation, people who used to get
care are not. Larger and larger pockets of people are being kept
out of the system.

Representative SCHEUER. You mean they are being denied health
care when and where they need it.

Dr. BULGER. Yes. And the doctors might as well be alcoholic and
debilitated. They are just not taking care of those patients.

I am obviously no lawyer and no constitutional expert, but if
that is true, I guess my response to 10 years of study is frustration.
I think there is a problem. We are going in the wrong direction,
and that if it is a national problem, that the central government
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ought to take some steps to facilitate the States doing something
about it and making sure that the access questions are reversed;
that whatever they do or whatever gets done actually begins to
solve those access problems.

Example: When you take care of somebody who is poor or is on
medicaid, you get $300 to deliver a baby, but it costs you $500 to
pay your malpractice insurance. So you lost $200 each time.

Just last year, I guess, the private physicians who were delivery-
ing services on the Indian reservations were included in that Fed-
eral act that gave them coverage when they went on the reserva-
tion. So that it might be possible at a Federal level to take an
action that would address this issue.

I think later today you will hear of studies that are going on
now, not so much-and I agree with Mr. Phillips-not so much of
alternate methods, but of the costs and of sort of modeling alter-
nate methods on the basis of past experience and projecting what
they might be. There are some studies going on. There is data
being collected.

I guess I am kind of arguing against the trend of the conversa-
tion that I have just been hearing which is, well, we can kind of let
it go and we will work on some of the doctors who aren't doing so
well. I think there are things that really should be, one at a time
but certainly in the foreseeable near-term future, we ought to be
able to make some decisions that could address the access problems
that are clearly there.

Representative SCHEUER. Do you have some specific suggestions?
Dr. BULGER. I just made one. I think that that is one that we

need to address, and I am speaking sort of out of turn as a member
of a committee that is going to address some of these things and
try to make those suggestions.

I think we need to try to figure out or take a position that the
current system is simply not workable. If we can take that position,
then maybe the Federal approach to encouraging people to change
to some other system might be worth it. As I am digesting our ex-
periences with this now, we are the only country that does it
through a jury trial, that does it this way. We are the only country
that has such an unequal distribution as a result of the malprac-
tice situation.

In part, other nations provide health care to everybody, so it
takes away the issue of future health care costs and leaves you
strictly with the pain and injury side of the malpractice equation.
It may well be that the reason in Canada and England you don't
have quite so much is that already everybody knows their care is
being taken care of.

Let me give you one other example to get you into another area.
Recently we heard of an expatriate, I guess, to this country, at a
university who had a child that was defective and severely dam-
aged. They just had to go home to West Germany, leave the Uni-
versity of California. The reason was that there was no way that
they would ever be able to take care of that child in this country
the same way that the child would be cared for back there.

I think you can go around the Western democracies and find out
that that would be true. So we are in a much more complex situa-
tion, but it seems to me that if we make the value judgment that
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access to care is important and at least important to those people
who have entitlements to the Federal Government, medicare and
medicaid, then there are some specific things that could emerge.

QUALMTY MAINTENANCE IN OECD COUNTRIES

Representative SCHEUER. How do developed countries abroad, the
OECD countries in Europe, how do these advanced developed coun-
tries deal with the problem of iatrogenicity, or physician error and,
for particular physicians, repeated physician error?

Dr. BULGER. I probably can't answer that adequately.
Representative SCHEUER. Can anyone answer that?
Mr. PHILIPs. Sure. Most of them use judges as opposed to juries.

They are not bound by the same restrictions of the jury system.
With respect to the disciplining of physicians, on that it is much
more difficult to judge. I think they have State-operated systems so
there are built-in mechanisms for reviewing the physician's prac-
tices more effectively than in a private market system such as
ours.

At least for the most part, my understanding is that since they
don't have juries, that is protects--

Representative SCHEUER. I suppose most of them have national
health systems rather than State health systems.

Ms. RosTow. I was going to bring up that point, that it is a very
large distinction between having a neurologically impaired infant
born in this country where people look to either third-party payers,
or in some cases the State, or in some cases their own pocket for
the millions of dollars that that infant will cost in the course of his
life, and having such an infant born in England, for example,
where his medical care would be covered by the national health
system. It changes the entire quality of the way someone looks at
an iatrogenic injury.

Representative SCHEUER. I suggested that probably most health
care systems abroad are national health care systems, not really
State health care systems as we have here, and that would make it
simpler for their national governments to regulate and control the
system and perhaps to identify the doctors who are rendering sys-
tematic and continuous inadequate health care, negligent health
care.

Dr. BULGER. I am not so sure that that actually is true. In other
words, it takes a certain kind of data to make the kind of judg-
ments-and, in fact, over here we may and I think we will end up
leading the way in terms of identifying doctors because of the enor-
mous amount of data and the computerized data that we will have.

In England, you know, when you get your phone bill in England,
it is not the same as our phone bill. You can't read all the calls
that your kids made all through the day and how long the calls
were. They don't get that kind of bill. They get a number, they are
supposed to pay it, and they haven't any idea.

I haven't walked through all the halls over there, but they
simply don't have as much data as we do. And the reason is, a lot
of people say, because they provided the money and said, here's the
money, go and spend it, deliver the care as best you can, the socie-
ty in general has not had to impose these various elements to qual-
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ity control. In many ways, it is a lot harder to practice medicine
here with all these different reports and elements going on.

Representative SCHEUER. You think we have refined the question
of quality control examination and measurement to a further point
that most other developed countries have?

Dr. BULGER. Yes. Well, I do think that, for example, now people
are feeling they are getting their arms around the hospital data.
HCFA has that and the mortality rates, and now they will be able
to put doctors' billing numbers together with the same kinds of
things so that you will have access to sort of outcome data that is
very unusual.

Representative SCHEUER. That the European countries, to your
knowledge, don't have?

Dr. BULGER. I don't think so. They are concerned with the same
problems of technology assessment as we are, but when it gets to a
malpractice case, that is when I would agree with Mr. Phillips,
that you get an administrative judge, and I think there is a more
equitable distribution among patients.

DATA ON ERROR RATES IN ALTERNATIVE DELIVERY SYSTEMS

Representative SCHEUER. Let me ask, are there any providers of
health care such as HMO's, for example, who have perhaps lower
levels of physician error, iatrogenesis, than others? Can we look at
the broad schema of health care deliverers and say, this type of de-
liverer seems to have a propensity for a high rate of physician
error? This type of health care deliverer, for reasons that we may
not know, or for reasons that are obvious, has a much lower rate.

Can we learn from looking at the broad spectrum of health care
delivery systems, hospitals, HMO's, nursing homes, so forth, which
ones are likely to do a better job at exercising some kind of over-
sight and scrutiny over physician practices and physician quality?

What is there to learn from the variety, enormous variety of
health care delivery systems we have out there?

Mr. PHILLIPS. Part of the problem, Mr. Chairman, is that no one
has collected the kind of data you are talking about that just indi-
cates the full magnitude of iatrogenic injuries. As we speak, in
New York, Harvard is doing an extensive study to try to ascertain,
I think, the kind of information you are looking for. I don't know
even whether the Harvard people are going to look at those inju-
ries that have existed in various settings to try to make the kind of
sensitive judgment you are asking for there.

But to show you how far we are away from what you are talking
about, other than a relatively old study by Mills, no one has ever
even begun to collect the kind of data from which you could infer
how broad the problem is to begin with. So the answer is, I don't
think there are any data that would help us make that kind of
judgment.

Ms. RosTow. I will say, though, that you are asking the right
question and there are several efforts currently in place to gather
that kind of data. Not only is that Harvard study going on at the
request of David Axelrod in New York, but a number of large hos-
pital systems and medical care systems are currently engaged in
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risk management programs that are attempting to collect some of
that data.

The Harvard University Hospital Health Care System is self-in-
sured and collects data on various practice settings within their
system. That is of somewhat limited value because it certainly
doesn't represent any kind of geographic diversity, but those types
of efforts are in progress currently. We don't have data on which
we could base judgments at this point.

Dr. BULGER. Let me respectfully disagree from a different stand-
point. I think speaking from a legal standpoint, there is a lot of
data, if I heard you correctly, to help people decide are there ways
to get information? Can we learn from certain setups to improve
practice and to watch the quality of it?

There is no doubt that in group practices with lots of information
coming back, or in practice situations where data about how people
practice is fed back to them against a standard, that people in fact
change their behavior. For example, you could go out to the Colum-
bia Health Care Plan out there, and if a doctor gives penicillin
more frequently than is the norm, he gets asked about it by some
colleagues.

Now, that wouldn't happen if he was practicing alone. Therefore,
there are ways in which patterns of practice are altered. It is clear,
too, that in recent studies where you have side-by-side cities, and
up in New England with double the rate of tonsillectomy in one
city and the next city has half, when the doctors are informed of
that, the rate comes down and they begin to ask questions.

PHYSICIAN RESPONSE TO MALPRACTICE THREAT

So I think, if I heard you right, there are information loopy,
there are ways, there are enough studies to help us deal with
things. And doctors are very sensitive to those numbers. The prob-
lem I think we get into when the lawsuit is the number you are
being measured by is that you say that is what I want to avoid at
all costs. So I am going to get out of that lawsuit, no matter what I
do nor what it costs. That is part of the tragedy that we are into.
We have doctors avoiding those lawsuits.

Representative SCHEUER. You mean avoiding the lawsuits by
avoiding the practice?

Dr. BULGER. Sometimes avoiding the practice completely.
Representative SCHEUER. How else do they avoid lawsuits except

by practicing superior medicine? If they are going to be practicing
in obstetrics or neurosurgery, how are they going to avoid lawsuits
other than by practicing superb medicine?

Dr. BULGER. What you are saying, and I would agree that law-
suits are an element of quality control and there have been many
good things about it, but I would also say that we can, in our own
study, tell you that there seems to be, I would say there is little
doubt that people are doing cesarean sections more often in deliver-
ing babies because of the threat of a lawsuit than they would if
there were no threat of a lawsuit in terms of doing good practice.

Now, in Massachusetts, as we heard yesterday, no one has ever
been sued for doing a cesarean section. All the people who have
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been sued have been sued for not having done a cesarean section at
the right time.

Representative SCHEUER. So do you think a considerable number,
an appreciable number of cesarean sections are the result of defen-
sive medicine?

Dr. BULGER. Yes.
Ms. RosTow. Yes. And there are other practice changes as well.

Sadly, if physicians' responses to the threat of malpractice was
simply to be better doctors, we would be certainly less concerned
about it. But we have observed a number of practice changes: phy-
sicians selecting their patients with an eye to them being potential
plaintiffs; avoiding patients that they regard as high risk. And
their predictive ability may not be very accurate because we are
finding that the patients that they may be avoiding may be medi-
cally high risk and very much in need of care, may be socioecono-
mically disadvantaged, may be women who most need care. And
the cesarean problem is another indication, but an overuse of very
expensive medical technology, a potential overuse of diagnostic
testing, these are things that are adding to the health care budgets.

We are spending too much on malpractice already, so to add to it
the cost of defensive medicine is really quite tragic.

IMPROVE PATIENT-PHYSICIAN RELATIONSHIP

Representative SCHEUER. It is sometimes said that the existence
of malpractice as a major phenomenon in medical care is destruc-
tive of doctor-patient relationships.

Are there any approaches to solving the malpractice problem
that any of the three of you think would improve doctor-patient re-
lationships? Are there models, any creative new initiatives being
thought about that would sort of defuse the malpractice problem of
the impairment, the sad impairment of doctor-patient relation-
ships?

Ms. RosTow. It is a very, very complicated problem and I can't
think of any single solution that would work toward building a
better doctor-patient relationship.

I can only emphasize that the current system is very destructive
to that relationship, and I think any solution to this problem that
would allow a physician to look at a patient not as a potential
plaintiff, but as a patient, would be a very large step toward solv-
ing that problem.

I think the other thing is that I think the physicians feel very
much under siege. I am very, very concerned by the reports that
we have had of the disillusionment of young physicians in training,
physicians who are not selecting certain areas of specialty, who are
disillusioned with primary practice before they even begin. I think
when it is reaching that level, it is an extremely serious problem.

So I think the answer is anything that would defuse these very
strong feelings would be a very large step toward solving this prob-
lem.

Dr. BULGER. No fault would be the best from that point of view,
so that every patient who came in, the doctor and the patient
would both understand that if there is a maloccurrence, the patient
would get some compensation.
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Let me just say one quick thing because I sense you are getting
near the end here. That is, that often this doctor-patient relation-
ship business is presented as a somewhat romantic thing, and it is
too bad we don't have it, and so forth, and it gets kind of soft. But I
think it is important to note that if you are my doctor and you and
I believe that I have got a problem, I go to you, and you and I both
believe that what you are going to do for me is helpful, and I trust
you, there is a 60 percent chance that I will be helped by it, even if
it is just a glass of water.

Then when you don't believe, as the doctor, in what you are
giving me, but I believe as the patient, that tends to go down to 30
percent. It is called the "placebo effect." It is the effect of trust.

Well, if we are talking about high technology, we are very often
talking about the last third. I mean we are talking about effective,
important things that frequently save lives, but what I think we
are throwing out with this when we lose the doctor-patient rela-
tionship or the health profesionals, the trust in the institution is
part of it. When we lose that, we are simply throwing out more
than half of the effectiveness of the various treatments we have.

And that is what I think personally is the most destructive thing,
pervasive, where every patient intersects with every doctor now in
the current environment, the doctor sees an adversary coming
through the door and the patient sees that, and I don't know what
the percentage is down to, but a lot of the placebo effect is gone.

Representative SCHEUER. I couldn't agree with you more, and I
think it is very much in our national interest to make our health
care system more productive of positive health outcomes to restore
the doctor-patient trusting relationship. I think it is a positive ele-
ment in producing a positive outcome. I don't think there is any
question about it, especially when the doctor helps create that feel-
ing by spending a little time with the patient, by counseling with
the patient, by evincing a caring attitude, a compassionate caring
attitude about the patient, sensitive to whatever the patient's anxi-
eties may be.

I think when the doctor is willing to spend the time and invest
enough of himself or herself in reaching out a hand of support and
compassion to the patient, that contributes to a positive health out-
come. I mean this is the old mind-body problem, this is the psycho-
somatic health problem, and I think it is demonstrable that we
have a very vested interest in restoring doctor-patient trust for
purely health outcomes. I think that is quite clear.

ISSUES IN MALPRACTICE SYSTEM REFORM

Let me ask just one question. The malpractice system now serves
two functions: the first, to compensate victims for harm that hap-
pens to them; and the second is to identify those health care pro-
viders who are delivering inadequate, negligent, substandard
health care.

Do you think it is reasonable and acceptable for us to continue
fulfilling both of those functions in one system, or do you think we
ought to separate out those two functions and perhaps address
them differentially? Does it work in some sort of rough and ready
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way, to have the malpractice system both compensate the victim
and identify the purveyors of substandard health care?

Is that a reasonable way of proceeding to perform both of those
important functions? Or would we have a whole that is greater
than the sum of the parts if we did them separately and in perhaps
in some way enhanced our ability to identify substandard health
care purveyors, perhaps improve the patient-doctor relationship,
and perhaps expedite the whole question of compensating victims?

Mr. PHiLLIps. If you are going to maintain the current system,
there is a lot to be said for seeking deterrence outside of the cur-
rent tort remedies. That is a system and designed and probably
most effective, if at all, in compensating victims of malpractice.

So I think if you were going to keep the current system, you
ought to beef up the disciplinary side, wholly apart from the way
torts operate.

On the other hand, if you were going to try an alternative
system, you might very well try to integrate the two in a way that
would allow you to perform both of those functions more effective-
ly. In fact, the project's proposal, by integrating disciplinary and
the monitoring function, is designed to do both of those more effec-
tively than the current system by allowing you to identify more
readily instances of substandard care in a way that would allow
you to respond to that through the disciplinary and rehabilitation
process.

So I think in some instances, you could certainly use compensa-
tion mechanisms, to let you learn more about the quality of care
approach. The problem with the current system is that the tort
system does not tell you very much about the quality of medical
care. Physicians who perform quite well get sued; physicians who
perform quite poorly don't get sued; and there is just simply no
mesh between the two and, therefore, no way to effectively be a
very good deterrent.

Representative SCHEUER. Of course, one source of that inconsist-
ency which you point out, that good doctors get sued a lot and poor
doctors perhaps aren't brought to task by the tort system as fre-
quently as they should, one problem that you have is that health
consumers have somehow or other acquired the attitude that if
their childbirth or their neurousurgery doesn't result in a perfect
health outcome, by golly, you go to the courts.

They don't seem to understand that health is an inexact science
and that health outcomes cannot be predicted and that even the
most brilliant and technically qualified and scrupulously careful
neurosurgeon or obstetrician can be involved in a happening be-
tween a doctor and a patient where the outcome is less than per-
fect. But yet too many of our health consumers operate on the as-
sumption that if it isn't a perfect outcome, sue. How do we get
around that problem?

Ms. RosTow. That is a societal problem. We have explosions of
litigation in other areas besides malpractice, so we seem to be
living in a very litigious age.

But there are specific things that we can do about some of those.
Some States have experimented with bills to provide compensation
for neurologically impaired infants who are born, which is a very
tragic outcome of the obstetrical process. Often the exact fault,
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whether it is genetic or whether it is obstetrically caused, cannot
be determined. It is extremely traumatic for an obstetrician to go
through this type of litigation.

Representative SCHEuER. Let alone the parents.
Ms. RosTow. Let alone the parents. Absolutely. So that is one

possible solution, but it raises a host of other ethical and legal
questions. Why compensate this particular type of iatrogenic out-
come and not others? It may be in fact a bright line a legislature
can work with; it may not.

But it seems that that is a political decision that a State legisla-
ture would have to make as to whether it chooses to compensate
that type of incident.

Representative SCHEUER. Well, we have had a roll call vote that I
am going to have to answer, and I think we have pretty much
squeezed the last drop of wisdom out of this panel. Does anybody
have any final observations?

Thank you very much. It has been an excellent panel and we are
very grateful to you for coming here and giving us your views.
Thank you. The next panel will be about 20 to 25 minutes from
now.

[A brief recess was taken.]
Representative SCHEUER. I apologize for the late hour of this

hearing. We conclude today's hearing with a consideration of sever-
al alternatives to the current litigation system. We have before us
a very distinguished panel of lawyers and scholars who have devot-
ed a great deal of time to formulating and analyzing alternatives to
the current tort system. Our panel includes: Mr. Randall Bovbjerg,
senior research associate at the Urban Institute; Professor Thomas
B. Metzloff of Duke University Law School; Dr. Laurence Tancredi
of the University of Texas Health Science Center; and Mr. John
Hoff, legal counsel to the National Council of Community Hospi-
tals.

I don't know if you have attended any of the prior panels, but let
me suggest that each of you take 8 or 10 minutes, perhaps chatting
with us informally about this very challenging and perplexing sub-
ject, hopefully not reading from your text. Your prepared state-
ments will be printed in full in the record, and then I am sure
after you have all finished testifying we will have some questions
for you.

Again, I apologize for the lateness of this hour, and we very
much appreciate your forbearance and patience. Mr. Bovbjerg.

STATEMENT OF RANDALL R. BOVBJERG, ATTORNEY AND SENIOR
RESEARCH ASSOCIATE, THE URBAN INSTITUTE

Mr. BOVBJERG. Thank you, Congressman Scheuer. I am very
pleased to be here. I was told that as a lead-off witness, I should try
to bridge the previous session and this one. As I understand it, the
previous session dealt with certain problems in malpractice, medi-
cine, insurance, and law, and this one deals with reform. So I will
try to bridge the two quickly.

While I was waiting during our little recess, I counted that I
have a baker's dozen points to make. I am not sure how many that
gives me per minute. But first come two background points: No. 1,
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what is it that we know or think we know.about this whole situa-
tion? I am afraid that we know less than we think we know; evi-
dence runs way behind emotions in this area.

There is no dearth of problems or documentation of problems at
the level of anecdotes, and there is some objective information.
Still, we know rather less than we would like.

I think that GAO had it right in their report titled "No Agree-
ment on Problems or Solutions," and that runs beyond simple dif-
ferences of viewpoint between trial lawyers and doctors and so
forth. There are simple facts we don't know. Exactly how many
claims are there, et cetera, et cetera? Things that you would think
would be simple aren't so simple.

Worse than that, we don't know enough about the dynamics of
the whole situation. We may know a lot of descriptive information,
but what makes things tick? What would happen if you made cer-
tain changes? That is another level of ignorance.

Finally, there is some evidence about past reforms. But I think a
lot of what you are going to hear about today is rather new, a kind
of second generation of reform, and not much is known about their
likely effects. So a lot of times people will ask me, what do you
know about this? I feel the way my 2-year-old son must feel when I
come into the room and there are blocks and toys scattered all
over. When I say, "Well, what happened here?" He always says, "I
don't know."

The second point is, what do we want? A lot of times that is also
a little harder than we think it is. Congressman, you alluded to
making choices in the colloquy you just had with the last panel.
That is, if you had to choose between compensation of claimants
and deterrences, or getting rid of bad doctors as you put it, which
would you choose? That is a choice. You can do both under certain
circumstances, but how important are the two?

Representative ScHEuER. I suppose we have to meet both of those
challenges of identifying the negligent doctors and compensating
victims. The question is: Do we do it in the same system, or do we
try and establish discrete systems to perform those two functions
separately?

Mr. BOVBJERG. Precisely. But you have to identify what it is you
want to accomplish with each. This gets down to such nitty-gritty
things as, do you want more claimants or fewer? Hot disputes rage
on that.

We also haven't really decided whether we think we have a mal-
practice problem or a tort problem-we probably have both-or
whether we have a local, State, regional, national, or maybe even
international problem in certain insurance respects. Or whether we
mainly worry about law, insurance, or medicine. There is lots of
finger pointing among those fields. Past reforms have addressed all
three areas, and their general sweep is pretty well known. There is
no reason to belabor which addressed what.

In general, most reforms have taken the point of view that what
we want is fewer claims and lower recoveries, with the goal of
having lower malpractice insurance premiums and lower disincen-
tives to physician practice in certain areas. The empirical results
on some early reforms are fairly well in, although not completely
nailed down.
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Some of the reforms, one might say, were only placebos or cos-
metic surgery. On the other hand, some did get down to the level of
major surgery. But heart-lung transplants are yet to come as far as
legal operations are concerned.

The big reforms that constitute strong medicine are the caps on
damages, offsets for collateral-source recovery, reduced statutes of
limitations, and structured settlements, although the last is more
recent.

MALPRACTICE REFORM PROPOSAIS

What are the new ideas that haven't been tried so much? Let me
just mention some quickly. Perhaps the best thing of all, although I
am not sure that it is lawyers who know about it, is to avoid inju-
ries in the first place. How you do that depends upon how you
think these injuries occur. It is appropriate to get into the question
of whether you think that most injuries are the results of bad doc-
tors-or perhaps also bad medical procedures-or whether you
think it is a more general problem of basically good practitioners
who make occasional mistakes just like all the rest of us.

A number of new reforms go past what was tried in the mid-
1970's. Many of the 1970 reforms are still with us in States where
they weren't enacted to begin with, or even at the Federal level to
give guidance to States.

But there are some new ones. I was encouraged to read the
recent HHS report, which focuses rather more than earlier efforts
on basic matters of administration. If justice is not working so well,
why not worry about whether juries are getting clear instructions,
whether they understand what they are doing and can respond to
special interrogatories or special verdicts, and whether judges and
juries have before them information that can allow them to make
good judgments about the appropriate level of damages? All those
things have to do with day-to-day administration, really, rather
than large reforms.

A number of reforms that are in my prepared statement I will
skip over. One notion that fits with cutting back in an administra-
tive way is what Tom Metzloff will talk about: alternative, private
dispute resolution. What is particularly exciting about this is that
you are almost guaranteed a winner. If the alternative works,
people will choose it. If it doesn't, they won't. And there is no way
that anyone could be made worse off.

That basic insight is what prompts one of the two really large
proposals for reform that I know about. One is the notion of so-
called private contracting, associated with law professors Epstein
and Havighurst. It would encourage agreements between individ-
uals, medical providers on one side, patients and their employers or
unions on the other side, to create their own system by private con-
tract. They could say to the courts, we are not going to use the
courts, we will handle injuries however we want. We can set our
own rules for both substance and process.

This is a very thoroughgoing brand of reform. Anything could
happen. Is it a good idea or bad idea? That gets into a lot of detail.
I have listed a few pros and cons in the prepared statement.
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The other really thoroughgoing proposal that would completely
replace the tort system is the AMA proposal that Carter Phillips
has described to you. Again, there are pros and cons. One thing
that I find very encouraging-

Representative SCHEUER. Describe the AMA system. I didn't get
that.

Mr. BOVBJERG. We cannot really cover all the details, it is a very
thoroughgoing reform in the sense that it is meant to completely
substitute an administrative process for the current court system.
It would create an entire set of procedural and substantive rules.

The other approaches to reform tend to carve out particular
areas and say, for example, we should handle bad baby cases this
way, as in Virginia or Florida. Or, we should handle certain bad
results through a no-fault system. Larry Tancredi and John Hoff
will talk about that.

I am involved in two other, smaller reforms. They are experience
rating for physicians and hospitals, to try to get better information
into the insurance premiums and other practices, and scheduling
damages, to try to make awards more predictable and, therefore,
send better signals both to insurance ratemakers and to the people
who pay the premium.

Finally, it bears emphasizing that big reforms are very enticing
and we all like to think of ourselves as reformers, but there is an
awful lot to be said for day-to-day administration. One thing that
you have to give to the medical profession is that, whereas in the
early 1970's they complained a lot about insurance and law, since
then they have been running their own insurance companies and
really making an effort to do peer review and come up with work-
able legal alternatives.

The legal profession and patient advocates have an obligation to
do the same, to get into the trenches for the long term, to do the
day-to-day administration and not seek one magic bullet as a per-
manent solution. Malpractice crises seem to recur. There is an in-
surance cycle out there. And opinions are always changing about
how these matters should be handled. It would certainly be nice,
come the next crisis, to feel that we were a little ahead of the
curve rater than behind it. Thank you.

[The prepared statement of Mr. Bovbjerg, together with attach-
ments, follows:]
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PREPARED STATEMENT OF RANDALL R. BOVBJERG

ERDW^S IN HMICAL LPAlCI'tCE:
Alternatives to the Current System of Litigation

As the kickoff witness in this session, I have been asked to help bridge

the gap between the immediately preceding session on some problems posed by the

current malpractice system and our session on reforms. I will try to do so by

briefly covering what we think we know about malpractice and what we want

before describing a number of potential reforms or improvements in

administration, especially two on which I am working.

MHT DO WE DNW?

The point of departure for any policy change should be a clear understanding of

current problems: We need to know "what's broke", and how it's broke, before

we can think productively about what might fix it. Many have diagnosed the

ills of the current system, for instance that:

o Claims and awards are "too high," overinflating insurance premiums,

causing periodic problems of availability or affordability, and driving

some physicians out of some types of care.

o Conversely, claims can be seen as too low, relative to the true number of

medically caused injuries.

o The entire system is too slow, cumbersome, uncertain, and costly to

provide good justice and economical insurance rate-making.

But there's considerable disagreement about these points, disagreement that

goes beyond the understandable differences between plaintiffs' lawyers and
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physicians in how they see the world. At bottom, we know much less than we

think about malpractice. Even about basic facts.

Evidence lags well behind emotion in discussions of malpractice. How often

do doctors and hospitals make consequential mistakes? How many malpractice

claims were brought last year? How much truly defensive medicine is there? To

these and many other basic questions of fact, the true answer is "we don't

really know."

Perhaps worse, we know still less about the dynamics of behavior that

underlie these facts. How often do juries bend the facts out of sympathy for a

claimant? How free of legal worries would doctors have to be to cut back on

defensiveness? To what extent could rural obstetricians' liability fears be

calmed by higher fees? Again, we don't know.

The policy debate could benefit from more objective information on the

extent and nature of all of these phenomena, about what drives behavior of

various actors, and just how particular efforts at reform aim to change things.

It would be good to be able to target problems with more precison. In

fairness, it should be noted that much more information is available now than

in the past, particularly about insurance claims, less about medical and legal

behavior. More ambitious efforts to develop data and analyze behavior are

under way; for instance, my colleague Frank Sloan of Vanderbilt and I are

analyzing the industrial organization of the malpractice insurance industry,

and effects of past tort reform, under a two-year grant from the National

Center for Health Statistics for Health Services Research.

WHAT DO WE MW?

It would also be constructive to consider better just what we want from reforms

by way of changing the current situation. In particular:
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o Is achieving compensation for victims more important than deterring

unduly risky medical practice or vice versa?

o Do we want more claimants or fewer? more or less generous payment rules?

o Do we want to fix malpractice problems or tort problems? How different

is medicine from other areas that affect human health and safety? A

number of state courts have objected most vehemently to singling out of

malpractice defendants for special protections.

o Are the primary difficulties inherent in law, insurance, medicine, or

society at large? By law is meant that complex of legal doctrine, the

plaintiffs bar, juries, and judges. Insurance problems include alleged

collusion, excessive profits, unfair practices, failure to maintain good

incentives, imperfect competition, inadequate regulation. Medical

failures may include individual "bad doctors," systems' failures rather

than individual problems, and simple errors by normally careful, good

doctors. Societal issues may include high patient expectations, a

supposed "jackpot mentality" of claimants, and jurors swayed by sympathy

rather than by the law and facts before them. Different information and

different policy tools are surely needed for each area.

o What level of government should act? what problems are located at a

local, state, regional, national or even international levels?

Basic, if limited background information is widely available. I recommend some

materials from the National Conference on State Legislatures (NCSL) and a

symposium issue of Law & Contemporary Problems (L&CP) as a start. (See

attachments) Nonetheless, the GAO had it right when they titled one report

"Medical Malpractice: No Agreement on the Problems or Solutions."
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PAST REPOFMS

The mid-1970s state reforms arose from that era's insurance "crisis," so they

naturally gave top priority to insurance and its availability. But they also

reformed tort law and practice to a degree, and tried to shore up state medical

discipline on the quality side. Interestingly, although federal involvement is

new in the 80s, it too first addressed insurance availabily-through the Risk

Retention Act-and more recently turned to medical quality-through the Quality

Improvement Act, while tort reforms have only been discussed (by executive task

forces and legislative proposals). The 1980s developments give a definite

sense of d6ja vu. Most of the 70s reforms have been considered anew. The

number of wholly new ideas thus far enacted in the 80s is relatively small-

notably including modifications of joint and several liability and the very

recent approach in Virginia and Florida to cases of severe birth impairment.

The general sweep of past reforms is widely familiar from previous

hearings, reports, and publications. Most reforms to date have tinkered with

the current legal-insurance system for malpractice rather than offering

sweeping alternatives. Most have simply sought to cut back plaintiffs'

remedies with the intent of reducing claims, claims payments, and premiums.

Seen from this perspective, the evidence of success is instructive but not

overwhelming. Some reforms seem mere placebos, others might qualify as

cosmetic surgery, and a few as more radical surgery. Legal operations have yet

to advance to the stage of heart-lung transplants. The pioneering work of

Patricia Danzon (see, e.g., L&CP) and some actuarial projections seem to agree

that relatively few reforms have had major impacts; however, a good deal more

work in this area remains to be done. Again, some is already under way,

including by my colleague Frank Sloan and myself and others under grants from

The Robert Wood Johnson Foundation (RWJF) (see attached press release). The
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strong medicine currently being dispensed includes caps on damages (either

total damage, as classically in Indiana, or on noneconomic damages, as

exemplified by California), offsets fbr~collateral source recovery (to

foreclose "windfall" double recovery by insurance claimants), and reductions in

the statute of limitations.

Structured awards or periodic payments in lieu of lump-sum payments also

have their adherents. Although strong empirical evidence needs to be further

accumulated, many observers are convinced that the relative stability in

insurance prices observed in Indiana and California for example is proof

enough. Nonetheless, claims and premiums apparently continue to rise. And

many of the reforms have had problems in state supreme courts, on

constitutional grounds (which is relevant to the issue of federal versus state

roles). Moreover, not everything is known about the reforms' effects. What

type of damages and claimants are cutback by the caps? How are obstetricians

faring? Eleanor Kinney is studying that in Indiana with a grant from RWJF. An

aside: it is unclear what the effects of limiting recovery against medical

providers have been on tangentially related defendants, such as manufacturers

of drugs, anesthesia, and other medical devices.

MENoFUUIB nM WflHIN THE SYSTEM

The assignment for this session is to consider additional reforms that might be

alternatives to current practice in litigation and dispute settlement. Space

permits only selective discussion. I start with reforms that work "within the

system," those that accept its basic premises, but seek to make improvements.

It is worth briefly emphasizing at the start that some medical-legal

innovations have the potential to keep injuries (and hence claims and disputes)

from arising in the first place. Directly reducing injuries is better than
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dealing better with those that do occur. Most quality-oriented statutory

reforms so far relate to medical discipline. They seem to accept the "bad

apple" view of medicine-that most bad results come from bad doctors, who

themselves need reform. (Sometimes, it is also asserted that the best doctors

attract suits because they take high-risk patients.) My own suspicion is that

there are for more "peaches" than bad apples, but that all produce can be

blemished or bruised on occasion. So I'm encouraged by reports of advances in

risk management, peer review, and incentives for better performance. Consider

just one relatively new idea:

Developing Better Standards of Medical Practice

This medical-legal approach deserves highlighting. The basic idea is for

professionals to set better standards for customary practices, so as to improve

care and reduce legal liability for failure to follow customary practice. Such

an approach is said to have helped anesthesiologists improve their malpractice

premiums from the 70s to the BOs, at least relative to other specialities. The

approach is certainly worth trying for particular areas, such as emergency room

practice, radiology, and obstetrics. One RWJF grant addresses such ideas.

Pros Cons

o Theoretically could help o Unclear feasibility
improve outcomes both in
medicine and law o Unproven impact on medical

practice, legal liability

Similar ideas in legal medicine call for better early warning of malpractice

claims, studying warning factors among early training of physicians, improving

peer review, better risk management, and the like. The relationship between

quality of care generally and medical malpractice certainly deserves much more

investigation. One good incentive for better medical performance would be a
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reliable legal-insurance system that generates good information on past

experience and future improvements.

Consider other relevant reforms of law and insurance. Far more ideas exist

than have yet been seriously proposed or enacted at the state or federal level.

One little-mentioned possibility is to seek change in legal doctrine through the

normal evolution of case-by-case tort decisionmaking and change in legal process

through improved judicial administration. If today's system works poorly,

courts should theoretically be willing to reform themselves as a result of

scholarship and advocacy. Many blame court-initiated change for bad malpractice

outcomes and high premiums, but it need not be a one-way street; statutory

reform is not the only possibility.

Several listings exist that suggest modifications of current rules and

practice. The recent HHS report and model legislation are instructive,

including such little-heard ideas as figuring claimants' income loss net of

taxation, improving jury instructions, relying more on jury interrogatories,

requiring unanimous, twelve-person jury verdicts, and creating new data banks on

the amounts of damages paid in particular cases to guide juries and judges in

settling awards. Going further in this direction is the idea of "scheduling"

awards.

Bscheduling" of rmmages

Here the idea is to cut down on the degree of variation of awards for

similar cases by using a computational algorithm or other method to simplify the

setting of damages, at least in certain cases. In a way, imposing a flat cap in

noneconomic damages of a quarter of a million dollars is one form of scheduling.

And, when people buy coverage to protect themselves from personal injury-health

insurance, disability coverage, or auto medical payments--they accept limited
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payment levels and do not seek restitution for intangible damages, as Patricia

Danzon has pointed out. Adopting other approaches to assessing injury could

bring more predictability and consistency to liability damage awards, thus

making insurance losses easier to predict and ending apparent discrepancies of

results in similar cases, which some view as unfair.

Under an PNOF grant (see attached project description), Frank Sloan and I

are exploring various approaches to making awards more predictable, by no means

limited to "schedules" as such. A structured approach to intangible damages (in

lieu of arbitrary caps), information feedback, and Workers Compensation-like

practice are three possibilities. They could be used in any type of reform,

from legislative enactment to private agreement and even administrative changes

by courts themselves.

Pros Cons

o Might indeed bring predict- o Unclear feasibility, certainly
ability and consistency for simple "schedule"

o Could cut transaction costs o Will still get considerable
variation in damages because

o Could cut risk premium charged of compromises on liability,
by insurers because of other factors
uncertainties

0 Unproven effectiveness

Experience Rating

Insurance practice could better translate legal findings into incentives

for improved quality by physicians and other practitioners. The same IwJF

grant just mentioned is also considering ways to do more experience rating of

physician premiums. Two basic approaches are (1) to induce different groups of

physicians to pool their experience within pre-existing business enterprises,

such as hospitals or group practices, so as to promote peer review; and (2)to

develop better individual predictors of experience, charging variable premiums

accordingly.
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Pros

o Theoretically good quality
incentive, if basic
information on faulty outcomes
is correct

o Theoretically improves incen-
tives to be careful on one's
own and in monitoring fellow
insureds

Cons

o Might exacerbate defensive
medicine or mutual silence
about bad results

o Not a new idea, unclear if can
be done better

o Might lead to avoidance of
high-risk patients

Improving dispute resolution through alternative mechanims

One last particularly intriguing possibility deserves mention for working

within the system. These hearings are shortly going to hear from Tom Metzoff

of Duke University School of Law on alternative dispute resolution. A very

exciting thing about such "ADR" is that these private alternatives can only

help all parties. No one need seek out or accept alternatives unless they are

convinced that they would be better off than under conventional court

procedures.

Pros Cons

o May hold lessons for
administration of public
courts

o Competition of ADR may prompt
improved court administration

o Wholly voluntary

o Addresses only procedural
problems

o Not yet widely available

REIWFRS AS ALTERNTIVES TO THE CURRENT SYSTEM

Beyond simple modifications of current practice come more elaborate changes

that would replace all or part of the fault-based litigation-insurance system.

Only two complete replacements seem to be receiving much serious attention-the

idea of private agreements and the AMA proposal.
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Private agreements on tort rules and processes

Private contracting is the first major reform, one most clearly associated

with law professors Richard Epstein and Clark Havighurst. Like private dispute

resolution, private contracts are a "do-it-yourself" reform, but could be more

thoroughgoing. Proponents would allow patients and providers to agree in

advance to the rules and processes for handling any or all medical injuries

that might later occur.

Any number of particular reforms, substantive or procedural, could result

from various agreements. At a minimum, any of the public reforms ever

suggested could be adopted by contract between patients and medical providers,

either individually or in organized groups. Substantive changes in rules might

include different standards of care or measures of damages, for example. Or

agreements could change the process by which the rules are applied-

arbitration, mediation, prescreening, other alternatives. Although voluntary

dispute resolution is already possible after an injury occurs, the advocates of

contract want to encourage agreements before injuries and disputes arise.

Pros Cons

o Clearly set out private agree-
ments, knowingly entered,
cannot make parties worse off

o Allows various legal regimes
to exist within a state, as
they now exist across states

o May allow small claimants and
non-litigious patients to
receive benefits for injuries

o No need to legislate
particular reforms

o Courts are very hostile to
limits on "right to sue";
might require change in legal
doctrine

o Seems most feasible only in
organized context, and with
respect to appropriate level
of care not carefulness with
which procedures are
undertaken

o In point of fact, consumers
may want more care taken, not
less, as ianiiy reformers assume
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The Am Proposal

The other major alternative is the recent AMA proposal. I understand that

Carter Phillips has addressed the Committee on this topic. Briefly summarized,

it would retain liability based on fault but would completely replace the

current fault-based litigation-insurance system with an administrative scheme.

It would resemble Workers Compensation but seems to draw many procedures from

the National Labor Relations Board.

The AMA would create a new state administrative tribunal (or add new

responsibilities to current state boards of medical discipline) that would

operate under new processes. It would recieve complaints of medical injuries,

investigate, make determinations, and consider appeals. Substantive standards

would largely follow existing law, but care would be judged by a new national

standard of reasonable medical practice (rather than local or national

customary practice). The general intent seems to be to replace laymen with

experts as decisionmakers and to reduce the influence of the plaintiffs bar.

Regardless of how one weighs the proposal's precise pros and cons, the medical

profession deserves commendation for seeking constructive change.

Pros Cons

o New idea worthy of serious o Patient and claimant point of
consideration view not clearly represented

o Arguably will allow smaller and o No guarantee that more injuries
less certain cases to be heard will be found and compensated

o Attempts to limit legal expense o A very complex administrative
of the system structure

o Should satisfy medical
profession of fairness

Most other reform options carve out a particular area for superceding

today's system. A few can be mentioned.
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the Virginia/Florida Approach to obstetrics

Here the idea is to take certain cases of very sympathetic, severely

injured newborns out of the fault system. Their cases are to be settled by

something more like a Workers Compensation system, offering relatively easy

recovery, but limited damages. The financing of premiums is also different,

with contributions drawn from a much larger base than merely obstetric

practitioners.

Pros Cons

o Attacks the most visible and o Relatively few claimants
sympathetic malpractice likely to be helped because of
problem of the mid-80s restrictive definitions

o Wholly new idea, worth o Unknown effect on premiums
attention

0 Not clear why costs of
o Appears to offer relatively obstetrics care should be

low costs of operation spread further, even to
liability insurers generally

'No-Fault' Methods

Two main versions of "no fault" for medical care bear mentioning here. The

name is a little misleading but has stuck. Real "no-fault" usually means

covering any injury causally related to the covered activity and paying without

regard to fault, often through first-party insurance. Workers Compensation and

auto no-fault are the prime examples. For those activities, it's clear that

virtually any observed damage results from the covered activity, namely, being

on the job or operating a motor vehicle. Of course there remain boundary

disputes, but by and large the responsibility for payment is clear cut.

Moreover, the clear ex ante expectation about causation is that any injury

occurring in the workplace or on the highways occurred because of working or

driving and is thus worthy of compensation.



503

In medical care this expectation about causation is not at all clear. All

of us, almost by definition, are under medical care when we die and when we are

very sick. So it is very difficult to separate problems that result from the

natural progression of illness or injury from those that result from medical

care. It is thus unrealistic to cover all adverse outcomes under medical care

through liability insurance. Two different approaches deal with how to select

a subset of injuries to pay on a "no-fault" basis.

'Desiqnated Ccmpensable Events" No-Fault. Larry Tancredi will explain more

about this. He is one of the fathers of DCEs for adverse medical outcomes. In

short, the notion is to deal with these problems of causation by listing events

that will automatically be compensated. The system is not wholly no-fault

because in choosing the list of events to be compensated, the likelihood that

these outcomes could happen in the absence of fault is highly relevant, as is

whether they're relatively avoidable. A different measure of damages is also

usually contemplated. Larry is continuing to work on DCEs under a INJF grant,

along with Phil Held and myself (see project description with his testimony).

Pros Cons

o Eliminates costly fact finding o Unclear how many cases can be
and acrimony of litigation covered on this basis

o Not inconsistent with o A major part of the fault-
incentives for quality if based system would survive
experience rated

o Already under fault system
o Would cover more injured many easy cases are settled

people than the current system without lengthy process or
elaborate fact finding

"Neo-No-rault'. John Hoff will discuss this here today. Two main versions

have been described by law professor Jeffrey O'Connell, one to be introduced

through legislation, the other through voluntary private contracts. I describe
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the former here. O'Connell argues that listing DCEs is impractical, so that

fault should remain the basic criterion for payment. Under the legislative

scheme, medical providers would decide who should be compensated without

litigation. Providers are encouraged to settle claims by being given new

rewards for doing so: By promptly offering to pay net economic losses (as they

occur) to an injured patient, they foreclose that patient's right to sue in

court for higher damages. Discretion to make the offer would lie entirely with

the provider. Any disputes about what damages actually occurred would be

arbitrated.

The theory is that many offers will be made because providers badly want to

avoid the uncertainty and expense of litigation. The increased number of

patients compensated, the promptness of payment, and the full coverage of

economic losses (net of other sources) are thought to balance the loss of

litigation's potential for higher recovery that in any case occurs more slowly

and is subject to high lawyers' fees.

Pros Cons

o The statutory version is a
o The scheme is simple; it clear "take-away" from

remains fault-based and there claimants, who lose claim to
is no new "system" created noneconomic damages

o It relies on existing rules of o The actual impact on provider
liability behavior is quite unclear in

terms of incentives to settle
o It changes only rules of

damages (in the statutory o Impact on claims and premiums
scheme) and incentives to is unknown
settle

CCNCLUSION

zany possible malpractice reforms exist. I offer three final suggestions for

policymakers who must ponder changes: (1) Given that there's little consensus
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on problems or solutions, it makes sense to continue to experiment-which in

turn suggests accepting state-by-state variation in practice, and perhaps also

some private alternatives. (2) Although it is not glamorous, day-to-day

administration of the litigation system and its medical-legal and insurance-

legal aspects may best achieve change. There is probably no "magic bullet" in

any "one-shot," global reform. (3) Problems of medical quality and legal

performance will never disappear, and many insurance-market phenomena seem to

run in cycles: So concerned policymakers need to continue their exertions over

the long haul. Then, we might all be better prepared for the next crisis when

before it occurs.

Thank you very much for your attention.

Prepared for Joint Economic Committee hearings on "The Future of Health Care

in America: Ethical and Legal Issues in the Medical Profession;

Alternatives to the Current Litigation System." Preparation of these

materials was covered by Institute funds, whose support is gratefully

acknowledged. Funders of past and current work on malpractice include the

HCA Foundation, the National Center for Health Services Research, and the

Robert Wood Johnson Foundation. Naturally, these remarks should not be

assumed to represent the views of anyone but the author.

89-804 0 - 89 - 17
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ATTACUMENT I

GAO Reports Related to Medical Malpractice

Medical Malpractice: No Agreemept on the Problems or Solutions
(GAO/HRD-86-60)

Medical Malpractice: Insurance Costs Increased but Varied Among Phy-
sicians and Hospitals (GAo/llRD-86-112)

Medical Malpractice: Six State Case Studies Show Claims and Insurance
Costs Still Rise Despite Reforms (GAO/lIaD-87-

2
1)

Medical Malpractice: Case Study on Arkansas (GAO/HRD-87-21S-1)

Medical Malpractice: Case Study on California (GAo/HaD-87-215-2)

Medical Malpractice: Case Study on Florida (GAO/HRD-87-21S-3)

Medical Malpractice: Case Study on Indiana (GAo/Har-8
7
-
2
15-4)

Medical Malpractice: Case Study on New York (GAo/[iRD-87-2IS-5)

Medical Malpractice: Case Study on North Carolina (GAO/mlD-87-215-6)

Medical Malpractice: Characteristics of Claims Closed in 1984
(GAo/llRD-87-55)

Medicare: Reviews of Quality of Care at Participating Hospitals
(GAO/HRD-86-139)

Expanded Federal Authority Needed to Protect Medicare and Medicaid
Patients from Health Practitioners Who Lose Their Licenses
(GAo/HRD-84-53)

Requests for copies of GAO reports should be sent to:

U.S. General Accounting Office
Post Office Box 6015
Gaithersburg, Maryland 20877

Telephone 202-275-6241

The first five copies of each report are free. Additional copies are
S2.00 each.

There is a 25% discount on orders for 100 or more copies mailed to a
single address.

Orders must be prepaid by cash or by check or money order made out to
the Superintendent of Documents.
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What Legislators Need
to Know About
Medical Malpractice

a||lq National Conference Foundation for
a of State Legislatures 1w State legislatures
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National Conference of State Legisltures

Earl S. MNckey, Execotive Director
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444 North Capitol Street, N.W., Suite 203
Washington, D.C. 20001
202/624-5400
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1125 Seventeenth Street, Suite 1500
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LAWAND CONTEMPORARY PROBLEMS
DURHAM, NORTH CAROLINA

VOLUME 49 SPRING 1986 NUMBER 2

MEDICAL MALPRACTICE:
CAN THE PRIVATE SECTOR FIND RELIEF?

RANDALL R. BOVBJERG & CLARK C. HAVIGHURST
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The
Robert Wod Johnson P.O. Box 2316

Foundation Princeton, New Jersey 08543-2316

News Release
FOR FURTHER INFORMATION, CONTACT:
Linda S. Orgain, (609) 452-8701

Extension 287

FOR IMMEDIATE RELEASE

FIRST ROUND OF GRANTS ANNOUNCED UNDER
MEDICAL MALPRACTICE PROGRAM

PRINCEION, N.J., June 29, 1987 - In an effort to alleviate problems

related to medical malpractice, The Robert Wood Johnson Foundation today

announced $3.2 million in grants to 14 projects* whose efforts will advance

knowledge about what constitutes malpractice, what causes it, and how it can

be prevented.

Selected from nearly 300 responses to the request for proposals, the

projects announced today will each receive up to $300,000 for a one-to-

three-year period. A second round of grants will bring the total funding for

both rounds to as much as $6 million.

The projects funded under the Foundation's Medical Malpractice Program

aim to: (1) determine whether there are identifiable factors in medical prac-

tice or among medical practitioners that can help predict malpractice; (2)

improve risk management; (3) assess alternative methods of setting malprac-

tice insurance premiums, including both experience-rating systems and no-

fault systems; and (4) evaluate the effectiveness of efforts to reform state

tort law.

*See attached list of grantees.
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According to Leighton E. Cluff, M.D., president of The Robert Wood

Johnson Foundation, 'The high costs of insuring physicians against medical

malpractice liability causes several problems for the public. First, it may

deprive patients of access to care by some specialists. Second, it contri-

butes to increasing health care costs as physicians raise their fees to cover

insurance premiums. And third, it may detract from the quality of care pro-

vided, because physicians and hospitals often subject patients to excessive

tests or deny them high technology diagnostic or treatment procedures, in

order to protect themselves from potential malpractice charges.

"While the Foundation is not prescribing or endorsing any particular

solution; we hope that these research projects will offer alternative

approaches to handling this serious national problem."

The deadline for submission of proposal letters for the second and final

set of grants under the Medical Malpractice Program is December 1987. CaM-

pleted applications are due in May 1988, and the grants will be announced in

November 1988. For more information about the Program, contact: Phyllis L.

Kane, The Pobert Wood Johnson Foundation, P.O. Box 2316, Princeton, NJ

08543-2316, (609)452-8701.

Direction for the Program is being provided by Walter Wadlington, LL.B.,

James Madison Professor of Law and professor of legal medicine at the Univer-

sity of Virginia.

The Robert Wood Johnson Foundation became a national philanthropy in

1972. Since then, grants in excess of S750 million have been made to improve

health care in the United States.
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PROJECT DESCRIPTION: RWJF

SCHEDULING DAMAGES AND EXPERIENCE RATING:

THE NZET MEDICAL MALPRACTICE INSURANCE REFORM

We are assessing the desirability and feasibility of two major malpractice insur-
ance reforms: scheduling of damages and experience rating of insurance premiums.

Past insurance and legal reforms have made relatively minor adjustments to the
basic system of tort law and insurance. The intermediate goals have been to keep

liability coverage available and affordable for providers, yet fair to injured
claimants. Scheduling and experience rating constitute the next level of reform--
more fundamental changes to today's rules and incentives, yet still within the

traditional system. Indeed, these are probably the two major existing insurance
reform possibilities, short of a wholly new system.

Scheduling primarily addresses the first main goal of the malpractice system--fair

compensation to the injured. Experience rating mainly addresses the second basic
goal--deterrence of substandard medical practice. This project is considering both

reforms jointly for several reasons, They are parallel, intermediate insurance

reforms that together address the most fundamental goals. They are consistent with

other reforms, under a fault-based, no-fault or part-fault regime. And, they
overlap considerably in the data bases and expertise needed to develop and evaluate
possible reform models, empirically and otherwise.

We have reviewed existing knowledge, canvassed similar insurance practices in other
lines through an extensive literature search, held one-day panel meetings with
academicians and practitioners, and surveyed insurance companies to learn what, if
any, experience rating programs have been tried or considered. We have begun to

develop working models, considering both the theoretical and the political pros and

cons of each. As work progresses, our goal is to empirically test first-order
results of the models and to assess their policy importance. Scheduling con-
stitutes the bulk of the project effort; work on experience rating builds on work

funded by the National Center for Health Services Research, Special emphasis has

been placed upon dissemination, with five publications planned.

Our data sources are rich and varied, For experience rating, we have obtained a

data file on all Florida closed malpractice claims from 1975 through the present.

The claim form includes information on the physician insured, defense costs and the

total indemnity paid. We have added the allegation(s) which led to each claim for

1980 through the present and merged the closed claims with AMA data on all M.D.s
practicing in Florida between 1972 and 1987. The new data set allows us to
calculate the claims per exposure year for each physician. This data set allows us

to perform a 'bad apples analysis and to test proposed experience rating models.

For scheduling, we are supplementing the Florida closed claims with the Rand jury

verdict data for Cook County and California, 1980-84; information coded from jury

verdict reporters for Kansas City and Florida, 1976-87; and, the NAIC (1975-78) and

the GAO (1984) closed claim data,

It is our goal to both advance the state of knowledge about existing issues related

to the scheduling of damages and experience rating and to assess potential reforms.

Frank A. Sloan Randall R. Bovbjerg

Vanderbilt University The Urban Institute April 1988
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Representative SCHEUER. Thank you very much. Mr. Metzloff,
please proceed.

STATEMENT OF THOMAS B. METZLOFF, ASSOCIATE PROFESSOR,
DUKE UNIVERSITY SCHOOL OF LAW

EXAMINING THE LITIGATION PROCESS

Mr. MErzLowF. I want to speak to perhaps a more specific issue
than has been raised either by Mr. Bovbjerg or in the other panels.
I think what I might have some insight into is the litigation proc-
ess itself for medical malpractice cases. I am presently working on
a study of litigation procedures in medical malpractice cases,
trying to analyze and answer some of the questions that you have
been asking about how these cases are litigated, and then consider
what forms of alternative dispute resolution or ADR might be
useful in handling malpractice cases.

Sometimes the line between procedure and substance is a diffi-
cult one. The AMA proposal, for example, has procedural reform
elements and yet also it is clear to me that there are substantive
aspects to the AMA plan.

My ideas, which is not a hard proposal that I will be giving you
today, but what I think are some insights into the problem, relate
to purely procedural change, and I want to try to limit my com-
ments to that.

Certainly if you look at the anecdotal evidence out there, there is
a problem with the litigation procedures in medical malpractice
cases. Putting together different criticisms you can come up with a
picture which truly is a bad one. Only 1 out of every 20 people who
may be suffering an injury is ever in a position of asserting a
elaim. They can't find the lawyers. They don't know how to access
the legal system.

We know that many of the claims in which an attorney is found
are dismissed or the case is dropped without payment being made.
Now, some doctors conclude that these cases are then frivolous. It
may be that some of them are. We really don't have any informa-
tion as to whether or not these cases should have been in the
system or how they were handled.

Even those claims that succeed, in the sense that some payment
is made, we know that it happens at great expense, as high as 70
percent of the amount involved goes to the attorneys, not in the
hands of the people who suffered the injury. And, again, we have
no real confidence that those people who do win are those who are
deserving. Indeed, some people have gone so far as to label the
system a "lottery."

What, in fact, do we know about the system? Mr. Bovbjerg said
not very much, and certainly some of the work he has done has
proved that point. We don't know very much about the litigation
system. You asked earlier, in the prior panel, about what ADR pro-
grams, what alternatives are being tried in the States, and I agree
with Mr. Phillips that there isn't much going on right now. There
are some efforts. We had the screening panels and some efforts at
arbitration attempted in the 1970's, and there are beginning to be
some reports now as to whether or not those systems have worked.



517

There is still a shortage of information, even on those systems.
But with respect to some of the new alternatives, such as using me-
diation, or some of the more advanced forms of alternative dispute
resolution, there are very few projects underway and little empiri-
cal research.

CHARACTERISTICS OF GOOD MALPRACTICE SYSTEM

Indeed, I think we need to stop and ask some questions about
what we think the procedural system should do in a medical mal-
practice case, and I would suggest that there are perhaps six fac-
tors that need to be analyzed.

First, you need a procedural system that operates at an appropri-
ate level of expense. And there is some question as to whether our
system in fact operates at an appropriate level of expense.

Second, you need a procedural system that operates in a timely
fashion, and certainly there is criticism about how long it takes to
handle medical malpractice cases.

Third, you need a procedural system where the adversarial ten-
dencies of the opposing attorneys operate to sharpen the dispute
and to resolve it, not to drive the parties further apart and impede
the resolution of the case.

Fourth, I think a procedural system must seek quality informa-
tion from witnesses, both lay witnesses and expert witnesses. We
should have a system that has as one of its goals obtaining quality
information.

Fifth, the procedural system must use an appropriate decision-
maker, be that the jury or, if an alternative system, some different
sort of decisionmaker.

Finally, a procedural system must have an ability to short-circuit
the process and handle frivolous litigation. In a traditional litiga-
tion posture, that is the process known as a summary judgment.

PROSPECTS FOR ALTERNATIVE DISPUTE RESOLUTION

In looking at the existing system, I am not so much interested in
the role of the jury-for the jury decides the issue in perhaps 5 to
10 percent of the cases-but rather how do the rest of the cases,
the 90 percent of the cases that never get to a jury, get resolved?
For those cases that are settled, or those cases that are dismissed
or dropped by the plaintiff's attorney for some reason or another,
why are those cases handled the way they are? And where do we
find successes in those procedural systems and where do we find
procedural problems? In identifying the problems with the bulk of
those cases, the 90 percent of the cases, is where we find the oppor-
tunity for alternative dispute resolution techniques to improve and
sharpen the process.

I have mentioned before the Private Adjudication Center at
Duke is conducting a study with precisely that focus. We are at-
tempting to look at the settlement dynamics in medical malprac-
tice cases. We are attempting to look at how the procedural system
operates in terms of handling frivolous cases to try to find those
procedural opportunities that exist for improving the method by
which these cases are litigated.
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The Private Adjudication Center-I just want to say a quick
word on this-is a nonprofit affiliate of the law school and it is
dedicated to the development of alternative dispute resolution. In a
sense it is a research and development institute associated with the
law school. Our specific project is being funded by the Robert Wood
Johnson Foundation.

Let me conclude and just say a few words about the prospects
and opportunities for procedural reform. ADR, which has become a
well known acronym within the legal profession, has undergone a
tremendous growth in terms of both acceptance within the legal
profession and its understanding by both the profession and policy-
makers.

In the last 15 years the Federal courts, in part spurred by Con-
gress, have developed a number of alternative techniques such as
the summary jury trial, court-annexed arbitration, and the use of
special masters to assist in handling complex litigation. It is pre-
cisely in this development of a second generation of alternative dis-
pute resolution, using techniques a little bit different than arbitra-
tion, but which also offers us some understanding of the arbitration
system, that has possible applications to medical malpractice cases.

Last week, we attended a summary jury trial in a medical mal-
practice case in the Federal courts in North Carolina. What would
normally have been a 3-week trial was presented to a jury in 1 day.

Representative SCHEUER. Can you tell us how that works? The
summary jury trial.

Mr. METzLoFF. Yes. A summary jury trial relies on the attorneys
to a greater extent that in a traditional trial. So instead of calling
a witness to the stand and going through their whole background
and having them explain every part of the case, the attorney will
talk to the jury and simply say, the evidence which we have al-
ready collected through the discovery process shows this, and sum-
maries of the evidence are provided.

Now, in this particular summary jury trial, the expert witnesses
were presented through a videotape, with some cross examination.
Yet, what normally would have been perhaps a full day of testimo-
ny was shortened to 20 or 25 minutes.

Now, the question whether this is an appropriate way to present
a medical malpractice case is a difficult one and you would have to
work through an empirical test, and we are certainly attempting to
do that. But this technique which was developed in the Federal
courts is potentially useful for handling medical malpractice cases.
And we think there are a numlEr of others.

The choices that exist include the procedural reform aspects of
the AMA plan, but there are a host of others. Wisconsin now is ex-
perimenting with a program in mediation of medical malpractice
cases which is being tested by the Wisconsin litigation project and
subject to some evaluation.

We are hopeful that through voluntary reference of cases, we can
obtain some insight into the use of alternative dispute resolution in
these fields. This will never be a total solution to the medical mal-
practice project. Concerns with avoiding malpractice initially, risk
prevention techniques, are needed as well.

But I think the AMA has, in a sense, thrown down a gauntlet to
the legal profession to try to justify the procedures that we are
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using in malpractice cases and perhaps, where we find problems,
seek creative and useful ways within the context of due process to
improve the workings of the system. Thank you.

[The prepared statement of Mr. Metzloff follows:]
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PREPARED STATEMENT OF THOMAS B. METZLOFF

ALTERNATIVES TO THE CURRENT LITIGATION SYSTEM:
PERSPECTIVES ON ALTERNATIVE DISPUTE RESOLUTION IN

MEDICAL MALPRACTICE CASES

I. Procedural Perspectives on the Malpractice Problem.

Perhaps no other area of litigation has generated as much
controversy as that of medical malpractice. For at least the
past fifteen years, a debate has been raging in many areas about
the efficacy and fairness of the litigation system in resolving
disputes between clients and their physicians. While the amount
of hard evidence that we have is somewhat skimpy given the
importance of the issue, most would agree that malpractice
litigation is expensive and frequently cumbersome. Many would go
much further in criticizing the procedural system.

Most notable in the range of opinion concerning the
procedural system is the widespread conviction of many of its
critics that the process for handling malpractice cases is
expensive, slow, and unreliable. Of course, these particular
attacks do not necessarily serve to distinguish malpractice cases
from other areas of litigation---people have been complaining for
a long time that litigation generally is expensive, slow, and
unreliable. Yet, the discussion in the medical malpractice
context rings with a sincerity and a severeness that makes it an
appropriate context for scrutiny. Perhaps most noticeable about
the attack is its stringency--many critics go so far as to
conclude the the present system is nothing short of a 'lottery."

The "procedural critique" involves a series of concerns
about the litigation system in medical malpractice cases
including: (1) its inability to handle frivolous litigation; (2)
its expense; (3) the delay involved; (4) concern with the role of
plaintiffs' attorneys; (5) the perceived problems with the
reliance on "hired gun" expert witnesses; and (5) the role of the
jury.

The medical profession's frontal assault on the present
litigation system is most clearly directed to the quality of the
decision-making process. This is to be expected; more specific
procedural shortcomings would be unlikely to be the focus of
their concern as non-legal observers of the system. In the
public debates, the question frequently centers on the role of
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the jury. The recent American Medical Association's proposal for
abolishing the present litigation system in favor of a fault-
based administrative system is indicative. The basic point is
easily stated: juries of laymen are not well suited to resolving
complex issues of causation or assessing the appropriate standard
of medical care. Malpractice cases require expert testimony
which jurors cannot effectively evaluate. Juries, so the
argument goes, are biased in favor of plaintiffs and tend to make
excessive awards. The result, according to the critics, is a
litigation system out of control.

Of course, the issues relating to the cost efficiency and
fairness of the litigation system runs much deeper than the
impact of juries on the system. Like most areas of litigation
practice, the vast majority of cases are settled without trial,
or dismissed for a variety of other reasons including lack of
merit or inadequate resources available to the plaintiffs to
pursue the claim. Yet, even for these cases, the critics point
out the high transaction costs for processing the disputes.

Given the widely shared concern with the present operation
of the procedural system, it is not surprising that many are
considering the use of alternative dispute resolution (ADR) in
malpractice cases. Indeed, in the mid-1970s, many states reacted
to the first malpractice crisis, by enacting a series of
procedurally-based reforms. Several states moved to make
arbitration of malpractice claims easier. Over 30 states enacted
a device known as the 'screening panel' to look over malpractice
claims early in the dispute to make a preliminary determination
about the potential merits of the disputes. It was hoped that
such a preliminary review would help weed out frivolous cases or
encourage the parties to settle meritorious cases. To date, the
evidence on the efficacy of these screening panels suggests that
they have not succeeded in implementing these goals.

While the promotion of arbitration and the development of
screening panels perhaps constitutes a form of "alternative
dispute resolution' or "ADR", there has been little systematic
attempt to date to apply many of the newer ADR techniques----such
as mediation, summary jury trials, mini-trials, court-annexed
arbitration, or early neutral evaluation---to malpractice
cases. Just as importantly, there has been little comprehensive
analysis of the litigation process itself in malpractice cases.
Such review is necessary before we can analyze whether ADR
techniques could be usefully applied in the malpractice context,
and what forms of ADR would be best used.
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II. Empirical Insights in the Existing Procedural Process.

It is useful in analyzing the potential benefits of ADR in
medical malpractice cases to first canvass what information is
presently known about the litigation system. Regrettably, little
empirical work has been done relating to the litigation process
in medical malpractice cases in part owing to the significant
expense involved in gathering representative data.

A true understanding of the litigation process should focus
on settlement dynamics and the role of the legal profession as in
resolving malpractice cases. On these issues, there is a dearth
of empirically based studies. Apart from anecdotal evidence,
there is presently no clear understanding of the litigation
dynamics in medical malpractice cases.

Of course, an important attribute of the system is the role
of the jury, and on this point a few studies exist, although
there has not been a major empirical study of the jury's
performance assessing its overall competence specifically in the
medical malpractice context. On one point, the evidence is
clear. As with other types of litigation, only a small fraction
of malpractice disputes---fewer than 10%---are resolved by a
jury. Nevertheless, it is suggested that the jury's influence
significantly exceeds the numerical proportion of jury trials.
Verdicts arguably provide "the going rates" for settlements so
that the spectre of its perceived pro-plaintiff proclivities and
its perceived bent towards awarding excessive damages color the
entire litigation process.

What evidence exists, then, as to whether the juries are
biased towards plaintiffs or are awarding "excessive" damages?
Jury Verdict Research publishes national statistics on verdicts
over $1 million. Its 1982 report noted a steadily upward trend
in awards in medical malpractice cases between 1973 and 1982,
culminating in an average jury verdict in the rather astonishing
amount of $962,258. Such reports are cited to show that juries
have run amok.

These reports-suffer from a series of methodological or
interpretative concerns. Perhaps most importantly, by covering
cases in which there are jury awards, which by definition are in
favor of the plaintiff, the data necessarily exclude
consideration of findings for the defendant, as well as the large
number of cases that are settled. Without knowing how often
juries find for defendants, it is not possible to assess juries'
potential bias.

Other studies have attempted to be more empirically based.
Using data from a closed claims study prepared by insurers,
Danzon and Lillard examined a large number of malpractice claims
closed in 1974 and 1976. The examination revealed that only
about seven percent were resolved by a jury. In those cases
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actually tried, the jury found for the defendant in almost three
out of four cases. Danton and Lillard, Settlement Out of
Court: The Disposition of Medical Malpractice Claims, 12 J.
Legal Studies 345 (1983). Significantly, Danzon and Lillard
found a strong correlation between the amounts of damages awarded
and the economic loss suffered. From the same data, Danzon
subsequently concluded that the extreme charge that juries
compensate without regard to fault was not substantiated; damage
awards are strongly related to economic loss and by the law
defining compensable damages.

Steven Daniels and his colleagues at the American Bar
Foundation have also gathered data on malpractice cases from
verdict reporters. One important aspect of this research is its
breadth of coverage: 43 counties in 10 different states between
1980 and 1984. These locations do not constitute a
representative sample in the statistical sense, but they do
reflect data collected from an array of diverse states. A
significant finding from the data set is that it demonstrates
significant variations in medical malpractice verdicts both
between and within states.

Perhaps the one solid conclusion that can be drawn from
these various studies of jury verdicts is that there is much
variability in jury outcomes, between and within jurisdictions.
A reasonable second conclusion is that the extreme claim of a
runaway jury system in medical malpractice cases has not been
substantiated.

Even if it were established that some juries were reaching
'incorrect' decisions or were awarding unjustified sums to
plaintiffs, it would not follow that the litigation system was
necessarily deficient. The jury's decision does not terminate
the litigation process. Several opportunities exist for the
defendant to obtain a reduction in the amount awarded by the
jury. Taken collectively, this array of post-verdict adjusting
mechanisms potentially constitutes a significant limitation on
aberrant juries.

Until recently, this post-trial period was one of the least
studied aspects of the procedural system. Two recent reports,
however---both of which collected data on medical malpractice
verdicts---have at least begun a serious consideration of post-
trial adjustments. See Broder, Characteristics of Million Dollar
Awards: Jurv Verdicts and Final Disbursements, 11 Justice Sys.
J. 349 (1986) (reporting reductions of 27% as a result of post-
trial adjustment processes); M. Shanley and M. Petersen,
Posttrial Adjustments to Jury Awards (Rand 1987) (for medical
malpractice cases, the average reduction for jury verdict awards
was 33%). If these results are confirmed, they tend to suggest
that the public's concern with "out of control" juries can be
effectively handled by the existing system.

Apart from this evidence relating to juries, there are
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certain insights into the litigation system from other empirical
studies. For example, there is a fairly rich series of
empirically reports relating to medical malpractice cases known
as 'closed claims" studies. The most recent closed claims study
was completed last year by the General Accounting Office (GAO).
U.S. Gen. Accounting Office, Medical Malpractice:
Characteristics of Claims Closed in 1984 (1987).

The purpose of any study is to collect data on a significant
number of claims---not just litigated cases--which were
terminated during a given period. Since many claims are settled
or dropped prior to suit being filed, the universe of claims is
significantly broader than litigated cases. Typically, data is
obtained exclusively from insurance company files.

The GAO's stated purposes for its work did not include an
analysis of the litigation system's performance, except
indirectly as set forth below. Rather, its primary purposes,
consistent with other closed claims studies, is simply to
determine how many malpractice claims there were in a given
period and the amount paid out by insurers in compensation. This
non-litigation data is analyzed to describe claim frequency and
severity (amount of payments). The claim data is then cross-
tabulated against plaintiff characteristics, defendant
characteristics, and the injury itself. With respect to these
primary variables, no effort is made to det -mine whether medical
negligence in fact occurred in a particular case, or whether the
dispute was efficiently handled.

Closed claims studies do attempt to collect some data that
relates to litigation/process variables. Regrettably, the
insights into the litigation process learned from the GAO's
analysis of these 'litigation variables' is neither extensive nor
profound. Closed claims studies do document the importance of
settlement. Almost half of the claims were closed without a
lawsuit being filed at all. This cohort clearly includes many
anticipated claims where nothing was ever heard from the
potential plaintiff, but it also includes a large number of
claims where a settlement was reached with the plaintiff without
suit being filed. In the slight majority of cases, suit was
filed. Even where suit was filed, however, virtually all of the
closed cases were settled or dropped short of trial. In the
total sample of closed claims, only 5% went to trial.

To be sure, the GAO study confirms that settlement is the
most significant means of dispute resolution in medical
malpractice cases. By a slight massaging of the reported
results, approximately 93% of the claims that were closed
involving a payment to the plaintiff were settled prior to trial
or arbitration. But the mere fact of settlement is not
descriptive of the settlement orocess itself. For example, on
the question of when settlements occur, the GAO study, like all
closed claims studies, provides minimal guidance. According to
the results reported, approximately one-third of all cases settle
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before suit is filed.

The existence of such a large amount of pre-litigation
settlement is potentially quite significant. What is the
character of these claims? Two differing visions suggest
themselves. First, insurance companies may simply be settling
the smallest of cases---those where a few thousand dollars will
placate the plaintiff without involving defense attorneys at
all. Secondly, it may be that insurance companies are in fact
settling some of the most serious disputes prior to litigation in
an effort to avoid the tremendous expense for experts and defense
counsel that would necessarily be required to defend in a complex
case. Thus, it may be the high level of pre-litigation
settlement demonstrates that the insurance companies are working
hard to identify the most serious malpractice disputes and are
willing to settlement them early in the process. In this
alternative vision, litigation is reserved for the close cases or
the minor cases where the insurance company can 'afford' to
contest liability. Trying to characterize which of these two
diametrically opposed descriptions is more accurate is critical
to understanding the settlement process, and thereafter
considering the use of ADR procedures.

The same basic concern continues for the two-thirds of the
settled cases that settle after suit is filed. Here, the GAO
report, like other closed claims studies, is content to lump all
settlements together--the GAO has a single category for
settlements prior to trial. To obtain a deeper understanding of
settlement dynamics in malpractice litigation, however, one must
relate the timing of settlement to the discovery process (do
cases settle only after significant discovery or do a significant
percentages settle after certain specific discovery has
occurred?), particularly its relationship to the expert witness
concern.

In sum, the existing data on medical malpractice litigation
is not well suited to obtaining an understanding of the
procedural forces at work. As such, it is difficult to predict
what forms of litigation alternatives would be best suited to the
malpractice context to improve the existing system's performance
given the lack of information on the existng system.

III. Duke's Private Adiudication Center's Medical Malpractice
Research Project.

The Duke University School of Law, through its non-profit
affiliate the Private Adjudication Center, recently embarked on a
major three-year research project to analyze litigation
procedures in malpractice cases and then to develop ADR
procedures specifically designed for malpractice cases. Funding
for the project was received from the Robert Wood Johnson
Foundation. The major purpose of the research study is to
improve our understanding of the litigation process.
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The three-year project is divided into two stages. Phase
One, scheduled for completion by the end of 1988, consists of an
in-depth examination of the present litigation system as applied
to malpractice cases. Project personnel are reviewing court
records and other files in all malpractice cases litigated in
North Carolina over the past three years. From this review---
estimated to involve over 850 cases---the Project's researchers
will be in a position to document specific problem areas under
the current litigation regime as well as identify procedural
opportunities that might exist.

In addition to reviewing records in all litigated cases, the
researchers will select approximately 50 cases in which to do an
in-depth review consisting of detailed interviews with the
relevant parties---plaintiffs, defendants, their attorneys,
insurance claims managers, judges, witnesses, and even jurors.
This more impressionistic data will provide the anecdotal
richness needed to help understand and interpret the data
gathered from the court records.

The study focuses upon four primary issues: (1) developing
greater understanding of the settlement dynamics in malpractice
cases; (2) analyzing the ability of the existing system to
dispose of nonmeritorious cases; (3) the jury's impact; and (4)
the role of the expert witness in malpractice cases.

After the first year, the Project will enter Phase Two.
During this two-year phase, the Private Adjudication Center will
first design a series of specific ADR mechanisms for handling
malpractice cases. The actual design will be a function of the
litigation problems and opportunities revealed during Phase
One. The researchers will specifically address the potential use
of summary jury trials, mini-trials, early neutral evaluation,
mediation, and other specific ADR techniques.

The designed ADR procedures will then be applied to a
significant number of actual malpractice disputes. These cases
will largely come from voluntary referrals of cases as well as
from existing government-sponsored ADR programs in North
Carolina. These cases will be analyzed in order to test the
utility and fairness of the new ADR procedures used. A final
report will assess the designed procedures and make
recommendations concerning the use of ADR.

While the Medical Malpractice Research Project is initially
focusing on North Carolina malpractice cases, it is hoped that
our findings will have national impact. Given the widespread
interest in procedural reform, Duke expects that the insights
into the process will act as a catalyst for the use of efficient
ADR techniques throughout the nation.
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IV. The American Medical Association's Plan for Reforming the
Litigation System.

The Duke research program is one of a number of initiatives
currently underway involving possible reform of the litigation
system in malpractice cases. Recently, the American Medical
Association ('AMA') put forward a controversial proposal that
would substitute an administrative system for the current court-
based method. Given its importance, it is appropriate to comment
upon the AMA's initiative.

The proposal itself is complex. In short, the plan
anticipates that claimants can assert their medical negligence
claim in an administrative forum. This litigation alternative
does not utilize judges or juries, and indeed, the role of
attorneys, especially plaintiff's attorneys, is greatly
reduced. Rather, claims evaluation is performed by staff members
of the administrative board.

The AMA's approach, not surprisingly, is totally consistent
with the medical profession's perception of the causes of the
malpractice crisis. Without attempting a rank ordering, the
medical profession has long been critical of the roles of (1)
plaintiffs' attorneys; (2) juries; and (3) partisan medical
experts. The AMA proposal maintains the essential legal
structure of the malpractice dispute, while the designed
procedure serves to exclude almost completely these three groups
from the process.

The AMA's proposal is truly innovative and controversial.
Without question, the AMA has raised important questions
concerning such items as the need (1) to improve compensation
among the class of injured victims; and (2) to improve the speed
and efficiency of the process. This is not the appropriate forum
for analyzing in depth all of its strengths and/or weaknesses.
Instead, however, it is useful to put the plan in context within
the world of ADR. In doing so, there are three significant
observations that can be made about the proposed system:

(1) The Unified ADR Theory in a Mandatory Setting. The AMA
approach adopts a "one-size fits all" approach to procedure.
Thus, just like the present litigation system, there is but one
track a malpractice dispute can follow. The track is certainly
different than the present one, but within its own confines is
quite rigid.

(2) The Ethics of Representation and Advocacy. The AMA's
approach breaks away from the lawyer/client adversarial process
in several important respects. The administrative agency
provides assistance to claimants, but at key points in the
process, the assistant is asked to make an independent assessment
of the merits of the claim. Should the assistant advise against
continuing, the claimant is left without an official spokesman
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and required to search for help elsewhere.

(3) Settlement Dynamics. The AMA plan has an elaborate
system for promoting settlements in cases. The various options
and requirements are triggered throughout the administrative
procedures. Prior to the final hearing, for example, a refusal
to accept a settlement offer places the parties at risk should
they not improve on their positions after the hearing. Some of
these changes resemble in a limited fashion the proposed
amendments to Rule 68 of the Federal Rules of Civil Procedure
that were considered, and subsequently rejected, by the Rules
Advisory Committee.

Whether these observations should be considered criticisms
is open to discussion. In my view, at least the first two
observations constitute criticisms. ADR's greatest potential
contribution in the medical malpractice context relates to taking
advantage of the flexbility of ADR techniques. The AMA proposal
has many innovative and potentially useful ideas, but by
requiring that all cases go through the identical procedures, we
may be trying to ignore what ADR theory is telling us---namely,
that no one procedure is ideal for all cases or even for all
types of cases. Medical malpractice cases come in different
shapes and sizes, and some of these differences are relevant in
terms of determining the 'best' procedure for resolving them.

Similarly, I am skeptical about the ethical role played by
the administrative body's "examiners." Over the course of the
proceeding, the same person goes from neutral evaluator, to
advocate, to mediator. To be sure, one of ADR's central
attributes is its openness to non-adversarial mechanisms to
assist in dispute-resolution. The prospects for mediation-based
techniques is a major component of the movement. Indeed,
Wisconsin recently enacted legislation requiring all medical
malpractice disputes to go through a mediation-based process
prior to litigation. Early results under that procedure are
inconclusive although a research project was recently begun to
analyze that effort. Yet it is far from clear whether the AMA
model is a mediation model at all; it is the ambiguity that is
troubling, not the possibilities for reducing adversarial
conduct.

V. Conclusion.

There currently exists wide-ranging support for creative
thinking about the litigation process from a procedural
standpoint. Initiatives in the field of alternative dispute
resolution are recent. For example, the federal courts have only
in the past decade begun experimenting with several forms of ADR
such as the summary jury trial and court-annexed arbitration.
Similarly, the advent of a service industry of private dispute
resolution providers remains in its infancy.

To be sure, we have already had some experience in
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alternative procedures for deciding malpractice cases. The
opportunity exists however for a 'second generation' of proposals
that are more finely tuned to alleviate specific problems that
exist in malpractice cases. It is an appropriate time to enter
into a period of experimentation whereby existing and developing
forms of ADR are applied to medical malpractice disputes.
Ideally, true experiments can be performed in order to assess
whether procedural changes offer any realistic hope of improving
the current state of affairs.
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Representative SCHEUER. Thank you very much, Mr. Metzloff.
Now we will hear from Dr. Tancredi.

STATEMENT OF LAURENCE R. TANCREDI, M.D., DIRECTOR,
HEALTH LAW PROGRAM, UNIVERSITY OF TEXAS HEALTH SCI-
ENCE CENTER AT HOUSTON
Dr. TANCREDI. Thank you, Congressman Scheuer.

ADVANTAGE OF NO-FAULT COMPENSATION

I am here to discuss a little bit about no-fault medical injury
compensation. I would like to make some general statements first.
That is, that the assumptions underlying the benefits of no-fault
over the existing fault system rest first on the belief that there will
be potential savings in legal and administrative costs from a no-
fault system.

Second, that such a system, if put into place-and I will describe
one subsequently-will result in savings in doctors' time, time that
is now being used in defense of legal actions.

Third, that it will bring about a decrease in the existing distrust
in the doctor-patient relationship, will eliminate some of the un-
warranted stigma that is now currently attached to claims and the
bitter adversarialness that we see in medical malpractice actions.

Finally, it will bring about prompter and more widespread com-
pensation for medical injuries, as well as having, I think, a greater
impact upon the avoidance of injuries, a much greater impact than
we now see with the current tort system.

A no-fault system has the potentiality of integrating the day-to-
day activities of the health care provider with a means for injury
avoidance. It will link compensation to the outcomes of medical
practice.

The tort system fails to really bring about this kind of deter-
rence, deterrence of injury avoidance. First of all, there are not
always consistent results on similar kinds of cases. Second, it de-
pends a good deal on the ability of the plaintiff or the patient to
successfully prove their case. Third, the tort system has been thus
far relying on community-related ratings through insurance provid-
ers, whereas a no-fault system has the potentiality of being experi-
ence rated, where one could focus on those providers or those par-
ticular physicians who are engaging in medical practices that
result in significantly higher adverse outcomes than would be ex-
pected in similar kinds of practice settings.

In addition, a no-fault system has the possibility of bringing
about good feedback to the profession that doesn't currently exist.
It would allow for the kind of statistical development of medical in-
juries that occur in hospitals or other provider facilities that could
begin to systematize these adverse outcomes in a way that could
feed back to the profession and bring about certain kinds of behav-
ioral changes. And, as I indicated already, it has the potentiality of
strengthening the physician-patient relationship.

DESIGNATED COMPENSABLE EVENTS SYSTEM

The specific plan that I have been particularly interested in is
one that requires the presence of designated compensable events
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rather than simply compensating patients for injuries that occur in
the health care system generally, which would be compensating
them even for adverse outcomes where the therapy could even be
beneficial to them.

Such a system based on designated compensable events would es-
sentially cull out of the adverse outcomes that now occur, certain
numbers of them that are economically prominent or else epide-
miologically prevalent-high incidence and high prevalence-such
that a good deal of what now comes under the tort system could be
dealt with in an automatic compensation system. The rest of the
adverse outcomes would be left to the tort system or the regular
fault system.

The criteria for developing a listing of designated compensable
events includes, most importantly, the medical avoidability of the
event. That, is, if an adverse outcome occurs, for example, a physi-
cian treats a patient, puts a cast on for a broken bone and we dis-
cover that the patient ends up with serious ischemic effects or even
necrosis, and one could say that is an adverse outcome that is rela-
tively avoidable, maybe not in any individual case which would be
necessary if we went through a court to actually establish fault,
but avoidable in a high enough percentage of cases that it could be
considered a designated compensable event, especially if the medi-
cal profession would agree that such an outcome should be auto-
matically compensated.

So we would look at medical avoidability as how preventable was
the adverse outcome and how treatable would it be if it occurred
and one would want to avoid the long-term consequences, medical
care expenses and otherwise.

The second issue would be the medical detectability. It would
have to be an event that could be easily detectable so that one
would't get into dispute that would require litigation on whether or
not an adverse outcome did or did not fit into this designated list-
ing.

Third, we would be concerned about the impact of designating an
adverse outcome as in this DCE in terms of professional behavior.
We would not want to, for example, designate hepatitis from blood
transfusions if that would mean that doctors would then avoid
blood transfusions where they would be the most appropriate care
that should be given to a patient.

The American Bar Association, back in the late 1970's, engaged
in a pilot study of the feasibility of designated compensable events
based on data from the National Association of Insurance Commis-
sioners study around 1975 and data that came from the Mills study
out in California. Listing of potential designated compensable
events was constructed, and panels of orthopedic surgeons and sur-
geons-and those were the two specialties that were examined-
were brought in. They agreed that a certain number of these ad-
verse outcomes met the criteria that I have already delineated,
such that they could be included on a listing for compensability.

That study, certainly to the satisfaction of the Commission on
Medical Professional Liability of the ABA, established the feasibili-
ty of designating compensable events.

The benefit of a DCE system is that it would be quite flexible.
You could include events that would be consistent with new tech-
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nological events in medicine, or you could remove some events if
the system got too costly or too expensive.

Second, it would have important implications on quality assur-
ance. There is this big emphasis now on quality assurance. As you
may know, there is a focus either on inputs, on the process, or po-
tentially on outcomes of the medical care system, and a DCE
system would focus on the outcomes and would create feedback and
would begin to actually have some kind of leverage on physician
behavior and provider behavior such as to bring about some avoid-
ance of injuries in the future.

We are currently in the middle of a no-fault research project
that is being supported by the Robert Wood Johnson Foundation.
None of the data has been totally collected, but we are in the proc-
ess now, and the project will be finished by next July.

Representative SCHEUER. July 1988?
Dr. TANCREDI. July 1989. I am sorry. We are still collecting the

data. And what we are attempting to do is to look at some of the
important elements that would be necesary for actually developing
a feasible system. We are examining hospital records, insurance
claim records, and looking at the contrasts of them. We are also
looking at the economic effects, the potential economic impacts
that would occur if a DCE or a similar kind of system were actual-
ly implemented.

Thank you very much for giving me this opportunity to talk
about this program.

[The prepared statement of Dr. Tancredi, together with an at-
tachment, follows:]
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PREPARED STATEMENT OF LAURENCE R. TANCREDI, M.D.

THE DCE APPROACH TO NO-FAULT MEDICAL INJURY COMPENSATION

A no-fault compensation scheme should rank at the top of

long-range solutions to the crisis in medical malpractice. The

system that I will describe in this testimony is one that

provides automatic compensation for a well defined set of

"designated compensable events." It closely integrates with the

day to day activities of health care providers--individual

practitioners or health care institutions--and links compensation

closely to the outcomes of medical intervention. This system not

only provides quick and equitable compensation for a wide range

of medically caused injuries, but also supplies strong incentives

for modifying provider behavior to improve the quality of health

care.

There are several reasons why the prospects for a no-fault

alternative to the existing tort system of medical injury

compensation are very good. A no-fault compensation mechanism

would be far more effective than the fault system in achieving

the primary goals that the tort system is suppose to serve--fair

compensation and deterrence. A no-fault system would effectively

and fairly compensate those whose injuries fall within its scope.

The tort system is arguably inequitable in that its decision
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making processes do not always yield consistent results on

similar facts. In addition, whether similar injuries will or

will not be compensated depends upon the fortuitousness of the

victim's ability to prove provider fault. Although a no-fault

scheme based on designated compensable events would not undertake

to compensate all patients whose encounters with the health care

system produced a regrettable result, its coverage would be more

extensive and more systematic than that of the present system.

A properly designed no-fault system would also be more

successful than the tort system in preventing injuries through

deterrence. The cort system in its present form leaves many

avoidable injuries uncompensated. Without fairly systematic

compensation, it is likely that injuries are suboptimally

deterred, confirming the views of many that the tort system fails

to deter even those injuries that would be compensable under its

own restrictive rules. Also, because liability insurance is

priced on the basis of community experience, it insulates each

physician against the true financial cost of his detected

negligence. This reinforces the impression that the tort system

creates inadequate incentives for accident avoidance. Unlike the

tort system which relies on stigma and publicity to induce better

provider performance, a no-fault approach would be designed with

appropriate financial incentives--experience rating of

providers--for the prevention of injuries. Systematic data would

also be generated about adverse events in a form that would

permit statistical analysis and comparison with results at other
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treatment centers. This information would be fed back to the

responsible practitioners who could modify their behavior to

decrease the accident rate in their facility.

Another attraction of a no-fault system is that it could

function more efficiently than the current tort system. The tort

system's transaction costs are very high, well over fifty cents

on each premium dollar. By eliminating the need to evaluate

fault in every case and to litigate the issue exhaustively in

many of them, a no-fault system would save resources that could

be better applied to compensating patients.

The no-fault system would also bring about a minimization of

undesirable medical practices falling under the label of

"defensive medicine." Estimates of the cost of defensive

medicine are at best speculative as there have been no good

studies to determine the precise range and impact of defensive

practices. However, many groups including the American Medical

Association have suggested that it is widespread and costly. To

the extent that costs are incurred without benefit to the

patient, or patients are exposed to unnecessary and risky

diagnostic procedures, defensive practices create burdens on the

public. By avoiding public accusations of malpractice and the

stigma attached to them, a no-fault system would neutralize the

motivational factors responsible for defensive medical practices

that provide no net benefit to patients.

The changing patterns of medical practice also point up the

logic of a no-fault system. The development of HMO's and large
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hospital conglomerates and the increasing involvement of

employers in controlling the cost of their employees' health care

have brought about profound changes in the structure of health

care delivery. The diversity resulting from HMO's and

competitive medical plans of other kinds is inevitably offering

consumers new options and opportunities to economize on the

amount and quality of health care obtained and to seek the best

financial protection and quality of care attainable at reasonable

cost. In this new climate, concern about the costs generated by

the malpractice situation and about the alignment of the

compensation system with quality of care objectives should make a

no-fault alternative increasingly attractive.

A no-fault insurance plan also offers an opportunity to

strengthen physician/patient bonds and to shore up the values of

honesty and trust that are essential to a healthy and beneficial

therapeutic relationship. Clinicians and others have observed

that the current adversary system discourages the physician from

revealing to the patient his doubts and full truth about the

outcomes of his management because such disclosures may trigger a

malpractice suit. A no-fault scheme, by which a provider

acknowledges risks and undertakes to protect patients against

specific harms, should strengthen and improve both the subjective

and the objective quality of care.
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A NO-FAULT PLAN

An ideal no-fault program would guarantee adequate

compensation for all medic&ily induced injuries. Upon the

occurrence of these events, a patient would automatically

receive compensation for economic losses (medical care expenses

and loss of wages) without the necessity of proving negligence

through a tort claim. In order to maintain provider

responsibility for adverse outcomes, the payment would come from

a provider-purchased insurance policy under which premiums and

other features preserve provider incentives to prevent or

minimize the cost of injuries.

The most obvious problem with this ideal no-fault system is

the high cost of making health care providers insurers of good

medical results for all their patients. Moreover, such extensive

coverage is not indicated on policy or any other grounds. For

one thing, it would duplicate financial protection that most

patients already have against medical expenses, death and

disability. In addition, there would be great difficulty in

distinguishing harms brought about by treatment--iatrogenic

injuries--from the natural consequences of the patient's

underlying disease or condition. Moreover, many of the

compensated harms would be unavoidable side effects of therapy,

the net effect of which was decidedly beneficial, perhaps the

best that could be expected. For these and other reasons, a

practical no-fault scheme would be confined to covering a

limited set of adverse outcomes that were specified in advance--

89-04 0 - 89 - 18
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"designated compensable events" (DCE's). Patients suffering

adverse outcomes not appearing on the predefined list would

remain free to bring tort actions under traditional principles.

obviously, the extent to which the problems of the existing tort

system would be obviated by substituting no-fault compensation

would depend upon the scope of the DCE list.

The criteria for listing adverse medical outcomes as DCE's

are crucial. The list should be developed by medical experts who

are concerned about protecting consumer interests and creating

desirable quality-of-care incentives as well as about letting

providers avoid tort actions (and large recoveries) for obvious

negligence. The major criterion for the identification of DCE's

is the relative avoidability of the outcome under good medical

practice. The idea is not to list only outcomes that are always

avoidable or that occur only under negligent management:

instead, if the statistical incidence of an outcome is reduced by

good practice, it is a candidate for listing even if the risk of

harm cannot be eliminated altogether. This test focuses not only

on the extent to which the outcome is preventable, but also on

whether it is treatable once it occurs, so that the economic loss

to the patient could be minimized.

An equally important criterion is the medical detectability

of the event. The individual DCE must be so clearly defined that

it would be readily identifiable and distinguishable without

litigation from non-compensable events. The third criterion in

judging DCE's is the impact that compensating for a particular
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adverse outcome has on the overall quality of health care. In

addition to the incentive created to prevent the outcome, there

is also a risk that physicians would be induced to make

inappropriate therapeutic choices, avoiding risks that it would

be in the patient's interest to take. Thus, the selection of an

adverse outcome as a DCE requires a multifactorial analysis

going beyond strict medical notions of causation and relative

avoidability.

In 1977, the American Bar Association's Commission on

Medical Professional Liability conducted a study to determine the

feasibility of a DCE system. (See ABA Comm'n on Medical Prof.

Liab., Designed Compensable Event System: A Feasibility Study,

1979.) This project involved data from studies by the National

Association of Insurance Commissioners of tort claims in two

specialties, general surgery and orthopedic surgery. Panels of

specialists, convened to evaluate the economically prominent

adverse events emerging from the data, agreed that several of

these untoward outcomes would be appropriate DCE's. Despite the

complexities of differentiating those risks associated with the

care itself from those associated with patients' underlying

medical conditions, the ABA Commission concluded that this study

had demonstrated the feasibility of developing such a listing

from the universe of treatment-related injuries.

In addition to making no-fault concepts potentially

practical in the health care field, the DCE approach has several

other advantages. One is its flexibility. The DCE list can be
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updated periodically as panels of specialists accept new adverse

outcomes as deserving of compensation. The ease with which

adverse outcomes can be added to (or removed from) the list is

essential in a health care system in which new diagnostic and

treatment technologies are constantly being introduced, creating

opportunities for a wide range of mishaps. The list can also be

expanded or contracted in light of financial considerations and

the relative attractiveness or unattractiveness of the tort

system.

Predefinition of compensable events also links compensation

to quality assurance efforts and prevention. Providers of health

care are on notice concerning adverse outcomes that are likely to

occur and are implicitly advised that such outcomes are avoidable

through careful monitoring of the treatment process. Whereas

most quality assurance mechanisms operating in the health care

field focus on the quality of input employed (personnel licensure

is one example) or on the processes employed (evaluation by peer

review bodies, for example), the DCE approach focuses the

attention primarily on outcomes--the only matter of concern to

the patient.

That the DCE system focuses on avoidable outcomes and

maintains provider responsibility through experience rating

suggests that it is not in fact a major departure from the fault

system. Indeed it is not. It is a conceptually sound middle

ground between a fault system and one that, like no-fault auto

insurance, would exonerate providers from responsibility. It
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differs from the fault system, however, in dispensing with a

case-by-case determination of negligence and the specific

attribution of provider fault. It would seem, in short, to offer

the best of both worlds--wider compensation and better deterrence

of poor practice.

Aside from the problem of designing a workable DCE list, the

implementation problems seem relatively straightforward.

Decisions regarding the level and character of compensation would

have to be made. For example, should minimum or maximum payments

for loss of wages be provided? Should any allowance by made for

pain and suffering? More complex issues might be encountered in

trying to align the details of the system with incentives that

would appropriately influence provider behavior to promote the

quality of care. An especially troublesome issue would be

whether to allow patients compensated by collateral sources to

enjoy a windfall so that incentives for avoiding DCE's would not

be diluted. One suggestion is that collateral sources should be

identified under the providers' insurance policy. Another

feature that has been proposed is an obligation on the part of

providers to disclose the occurrence of a DCE, discouraging

coverups and ensuring that those who are injured receive

compensation.

STATUS OF NO-FAULT RESEARCH

Under the sponsorship of the Robert Wood Johnson Foundation,

research on no-fault medical injury compensation is currently
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being conducted as a joint effort of the University of Texas

Health Science Center at Houston and The Urban Institute. This

project, "No-fault" for Medical Malpractice: Moving to the Third

Generation of Development, is in the data collection phase. It

represents the third generation of inquiry since it follows the

first generation which was concerned with the conceptualizing of

no-fault systems, and the second generation which focused on

developing lists of designated compensable events (DCEs).

This project's third generation of activity is revisiting

the development of compensable events in two new ways. First, it

is comparing and contrasting information about medical injuries

in medical records with subsequent information about the same

incidents contained in closed insurance claims files (or incident

reports). This inquiry is establishing to what extent medical

records as currently maintained are useful for finding and

categorizing injuries. It may be necessary to make modifications

of the medical record so they can be useful in a new system of

compensation and quality assurance. Some specific components of

this part of the study include assessing the relationship between

the hospital record and the insurance or risk-management record;

determining the nature of systems in hospitals for early

signalling of adverse outcomes; examining how decisions are made

to settle claims and the characteristics of these claims; finding

the extent to which injuries are discovered on later hospital

admissions; and deciding the validity of current lists of DCEs,

including expansion where medically advisable.
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The second phase of the project involves an examination of a

broad spectrum of medical records suspected to have or known to

have quality problems or injuries. This research will determine

the frequency distributions of various types of injuries and

obtain detailed information on some of them. The basic inquiry

in this second part of the project is the economic feasibility of

no-fault and its place in overall quality assurance.

Essentially this project is addressing the two main

criticisms of opponents of no-fault who insist that the concept

cannot be made operational. First, the proposition that it is

possible to separate out compensable injuries from ordinary and

necessary risks of living and of necessarily non-omnipotent

medical care is being tested. Second, the hypothesis that a no-

fault alternative is in fact affordable, because the number of

injuries involved--especially serious injuries--is not vastly

greater than the number of current and projected malpractice

claims and lawsuits (as is commonly believed), is being examined.

This project constitutes a major advance in feasibility

testing of "no-fault" because it is the first to use both medical

and insurance data, including national data on injuries, to

address the two key issues and many sub-issues. The product will

be a proposed no-fault feasibility report for at least some major

areas of medical practice. The research will be completed by

July, 1989.
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PART I*

A. Introduction

This is a report on a study of the feasibility of an innovative method
for providing reparations to patients who have incurred medical treat-
ment-related injuries. The system, which is known as the "designated
compensable event" system, would provide prompt compensation for
certain predefined occurrences without imposing on the patient the time-
consuming task of instituting a tort liability claim and proving negligence
on the part of the health care provider.

This study was conducted under the sponsorship of the American Bar
Association Commission on Medical Professional Liability. It was car-
ried out by retained consultants and was funded in large measure by the
Department of Health, Education and Welfare pursuant to a contract
(No. 282-76-0321) between DHEW and the ABA Fund for Public Educa-
tion. Supplemental funding was received from the American Insurance
Association and Blue Cross-Blue Shield of Greater New York.

The Commission's overall charge was to examine the causes of the
crisis and seek to develop solutions both short and long term. The Com-
mission decided early in its deliberations to investigate fundamentally
different approaches to compensating injured patients as well as ways to
make the present tort law system fairer and more efficient.

In considering fundamental ways to improve the medical professional
liability system, the Commission decided that any system for compensat-
ing injured persons should ideally:

1. Encourage the prompt availability of remedial medical services
to injured persons;

2. Compensate all persons deemed compensable under the mech-
anism;

3. Pay a victim of a compensable medical incident at least the net
economic loss occasioned by the incident;

4. Provide for the prompt resolution of claims;
5. Charge a minimum of administrative costs (including attorneys'

fees) and make a maximum amount available for the injured
person;

6. Insure maximum predictability of outcome as an aid to plan-
ning by health care providers and insurers;

7. Discourage the bringing of baseless or contrived claims and pro-
vide for their prompt elimination if brought;

'An Appendix to the Report describes the composition and work of the Com-
mission.
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8. Contribute to the prevention of malpractice incidents by intro-
ducing incentives for improving health care and improving the
supervision and discipline of health care personnel;

9. Distribute losses through insurance or otherwise in a way which
does not leave an unfair burden on any segment of the health
care systems; and

10. Disrupt to the least possible degree the relationships of trust and
confidence between health care providers and patients.

To meet the need for a fair and reasonably permanent solution, the
Commission explored a number of innovative alternatives. Among these
were a plan to compensate patients for all medically-caused injuries
which occur in a hospital, a workers' compensation type of mechanism
providing scheduled benefits to patients injured as the result of negli-
gence, and two proposals which would define specifically the circum-
stances under which compensation would be paid.

The Commission conduded that the most promising alternative of
those considered is a designated compensable event (DCE) system which
would predefine compensable outcomes according to established criteria.
Such a DCE approach would largely but not solely predicate the pay-
ment of compensation on the conclusion of a respresentative group of
clinicians that an injury probably would have been avoidable by adher-
ence to accepted medical practice. Thus if a medical mishap resulting in
injury is an occurrence which has been predefined, the patient would re-
ceive reparation without the necessity of bringing a tort liability claim
and proving negligence. Mishaps not covered by the list of designated
compensable events would remain under the tort liability system.

The Commission cited the following reasons in its 1977 Report for
selecting the DCE approach for study (at pages 94-95):

1. The DCE approach offers a conceptually sound "middle ground"
between retaining negligence as the basis for compensation and
compensating all who are medically injured. It offers an oppor-
tunity to retain a general relationship between avoidable conduct
and compensation while not restricting the system to a "fault"
label or to a costly case-by-case determination of negligence.

2. DCE is a flexible tool. It permits a modest start on the enumer-
ation of compensable events and the periodic expansion and up-
dating of any such list. Such an incremental approach permits
program costs to be taken into account in deciding whether to
expand the number of covered events.

3. DCE offers the possibility of creating links between quality of
care efforts, malpractice prevention, and compensation. The
health care and tort systems now relate only in jarring, discordant
ways. By predefining compensable events and by relating those
events to general quality of care efforts (particularly in the hos-
pital setting), a strong impetus can be given to prevention efforts.

4. DCE might improve the predictability of outcomes by setting
forth in detail the outcomes which would give rise to compen-



547

sation.To the extent that predictability of outcomes increases,
the practice of defensive medicine should decrease.

5. If the decision to compensate or not follows fairly automatically
when there has been an injury, based upon enumerated out-
comes, then transaction costs should be considerably reduced
and claims closed out much more quickly than under the pres-
ent system.

The study methodology consisted of five basic tasks. The first task
was a data analysis of treatment-related injuries in order to develop lists
of candidate compensable events, each to be identified by as many of
the following variables as possible: frequency; degree of disability;
amount of indemnity paid; expense; procedure involved; and medical
specialty. The second task was to refine the criteria for determining
DCEs and to select two medical specialties for intensive efforts to de-
velop and validate DCE lists. The third task envisaged a review of avail-
able literature on the relative efficacy of particular treatments and pro-
cedures and attendant risks. The fourth task was to discuss, modify and
augment the tentative DCE lists through review panels consisting prin-
cipally of practicing physicians in the selected specialties. The fifth task
was an analysis of the implementation of a DCE system in terms of ele-
ments of damages, benefit systems, dispute resolution mechanisms, pros
and cons of statutory vis-a-vis voluntary systems and constitutional ba-
sis.

The Commission considered a number of ways of pursuing the study
and finally decided that the most effective operational method would be
to retain individual consultants with special expertise. rather than to
assign the whole study to an independent research organization.

The two consultants who jointly undertook a major phase of the study
(Part Ill of this Report) are Dr. John S. Boyden, Jr. and Dr. Laurence
R. Tancredi. Each has both a medical and a law degree. Dr. Boyden is
a practicing lawyer with the Salt Lake City firm of Boyden, Kennedy,
Romney and Howard. Dr. Boyden prepared a report, "Medical Injuries
Described in Hospital Patient Records," for the DHEW Secretary's Com-
mission on Medical Malpractice (1973). A recent past president of the
American College of Legal Medicine, he was one of three principal in-
vestigators in the Medical Insurance Feasibility Study (1977) jointly
sponsored by the California Hospital Association and the California
Medical Association.

Dr. Tancredi is on the faculties of the New York University Schools
of Medicine and Law. He co-authored with Clark C. Havighurst, pro-
fessor of law at Duke University School of Law, several pioneering ar-
ticles on a reparations system similar to the DCE concept. Dr. Tancredi
has served on a number of study groups concerned with the effect of
medical professional liability on health care delivery.

It should be emphasized that Drs. Boyden and Tancredi had joint re-
sponsibility for the important work outlined in Part Ill of this report.
Dr. Boyden had primary responsibility for the management of the data
bases. Dr. Tancredi had primary responsibility for convening the two
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panels of medical specialists and for preparing the tentative lists of
DCEs.

The study also dealt in a preliminary way with a number of problems
which must be addressed before a DCE system can be instituted. Among
such issues are whether the system should be elective or compulsory;
whether enabling legislation is required for an effective elective system;
which elements of damages are to be included; how damages will be
measured; how the risk of loss should be spread; what methods of dis-
pute resolution should be employed; and what constitutional questions
might be presented. Professor James A. Henderson, Jr., a professor of
law at Boston University School of Law, was retained to carry out this
phase of the study. In addition, at the request of the Commission, Profes-
sor Henderson considered the possible unintended use of designated
compensable event lists outside a DCE system. See Part IV of the Report.
The main part of Prof. Henderson's work is set forth in Part V where he
outlines the problems which must be considered and alternative ap-
proaches. In Part VI Professor Henderson examines the constitutional
issues which might arise under a DCE system.

"Historical Antecedents of the DCE Concept" set forth in Part 11 is
also the work of Professor Henderson.

Part IIl refers to three data sources which were made available to the
Commission. The Commission is deeply grateful to those who made
these data sources available.

Utah Biomedical Test Laboratory of the University of Utah Research
Institute was retained by the Commission to assemble the data and pre-
pare various exhibits referred to in Part Ill.

The Commission is indebted to the general and orthopedic surgeons
(listed in Part 111) who volunteered to serve on the two panels. Their
service on the panels should not be interpreted as indicating their per-
sonal views of the DCE concept.

The Commission expresses its appreciation to Ralph S. Martini, the
DHEW project officer under the DHEW contract. His interest and sup-
port were most helpful. Dr. James K. Cooper, now a DHEW consultant
and formerly a member of the Commission, also provided valuable as-
sistance.

This study could not have been undertaken without a grant from the
Department of Health, Education and Welfare. The Commission is also
indebted to the American Insurance Association and to Blue Cross-Blue
Shield of Greater New York for their financial contributions. Support
from these sources should not be interpreted as an endorsement of the
DCE concept.

B. Commission Commentary and
Recommendations

The Commission believes that the work product of the consultants
should stand on its own merits. The consultants were given complete
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freedom in developing their views, and it is appropriate that this report
directly express the findings and views of the respective consultants. The
Commission believes, however, that it has a responsibility to state its
views and highlight some of the issues.

1. Continued Development of the DCE Concept

It is the consensus of the Commission that the feasibility of developing
lists of designated compensable events has been established by this study.
The Commission recognizes that the study has not proved the feasibility
of a DCE compensation system. This will only be established after a
DCE-based compensation system has been constructed and tested. None-
theless, the Commission is encouraged by the work which has been done
and strongly recommends that those who are involved with medical pro-
fessional liability-such as the organized bar, health care providers, con-
sumers and insurers-proceed with the further work which must be done
before a DCE system can be designed and tested.

The important point is that this study has shown that DCE lists can
be developed from universes of treatment-related injuries. In fact, start-
ing from the real world of treatment-related injuries appears to be the
most practical and effective methodology for developing DCE lists.

Many informed observers predict that another crisis will occur in the
near future. It may not be as severe and damaging as the 1975-76 crisis
but it is likely to raise again the basic question of the present system's
capacity to serve patients and health care providers in a fair and equi-
table manner. Now is the time to act, since it would be most unfortunate
if no properly tested alternative were available at that time.

a. Tasks Which Must Be Accomplished

In general, a new compensation system must be fully delineated and
operationally tested before it can be considered for permanent adoption,
either as a voluntary or a mandatory system. A number of related tasks
must be completed. The most significant of these are:

Comprehensive Definition of Compensable Events-Dr. Boyden and
Dr. Tancredi point out' that it will be necessary to derive an econom-
ically significant series of procedures and outcomes. Therefore, a wider
spectrum of events must be constructed not only from further work with
medical specialties but also from a broader review of injuries which oc-
cur in hospitals, whether physician-caused or not.

Reparations-Options for the measurement and payment of compen-
sation are extensively discussed by Professor Henderson". Whether, for
example, there should be recompense for "pain and suffering," or
whether special damages should be issues in which adequacy of payment
in the individual case must be balanced against cost considerations. The
cost of a DCE system will reflect the reparations system selected. The

'See pages 31-32.
"See pages 61-69.
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basic choices are: (i) the present tort system modified to let the DCE
system determine in part who gets paid; (ii) a scheduled benefit system
similar to a workers' compensation system but expanded to include per-
sons with no earned income; and (iii) an expansion of health insurance
to include loss of income and disability payments.

Whatever' the costs turn out to be, they will ultimately be passed on
to consumers through direct payments, health insurance and taxes.

The Commission recommended the wide use of periodic payments set-
tlements and judgments in its 1977 Report and more recently endorsed
in principle the Uniform Periodic Payments Act drafted by a committee
of the National Conference of Commissioners on Uniform State Laws.
Periodic payment concepts are discussed by Professor Henderson.^

Responsibility for Losses-Once an event is deemed compensable and
issues of the measurement of compensation are settled, rules must be
adopted to determine how the economic burden of compensating injured
patients is to be allocated. There appear to be three ways to allocate
losses:

-Responsibility for each compensable event could be pre-defined.
Under this option, every compensable event would include a
statement of primary responsibility which places the burden on
the individual or institution which is in the best position to avoid
a recurrence.

-Responsibility could be allocated after the fact among those who
share responsibility for the medical care sequence during which
the injury occurred. As a practical matter, this will usually in-
volve allocating responsibility among one or more attending phy-
sicians and the hospital.

-The hospital could be designated as the responsible entity in all
situations.

Risk Distribution Mechanisms-Whatever individual or institution the
burden of loss is placed upon, there is need for a risk distribution system
if socially necessary activity is not to be impeded or stopped along with
undesirable activity. Thus, a prime planning task will be to design an
insurance mechanism which strikes an appropriate balance between de-
terience on the one hand and unacceptable losses on the other.

Dispute Resolution Mechanisms-Although a prime objective of a
DCE system is to reduce time-consuming and costly arguments over en-
titlement to compensation, disputes will arise at a minimum over the
applicability of a listed event to a specific occurrence and over damages.
Unless responsibility for injuries is predetermined, there will also be a
need for a mechanism to determine responsibility on a case-by-case ba-
sis. In fashioning a dispute resolution mechanism, primary emphasis
should be given to assuring prompt payment of compensation to the-
injured patient. Once this is done, the allocation of responsibility for
payments can be worked out among the health care providers.

Financial Feasibility-Only actual experience will accurately deter-
mine the cost of a DCE system. Nevertheless, once the parameters of
'See page 69.
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one or more proposed systems have been determined, it is possible
through actuarial and financial analysis to predict with some degree of
accuracy the expected costs. Among the elements which would be taken
into account in such a projection would be claims frequency (including
assumptions as to increased claim activity due to simplification of the
system), claim severity, and claims management and other administra-
tive costs.

Pilot Testing-If a DCE system is to win approval on a permanent
basis in any jurisdiction, it must first be proved in a realistic test (whether
under actual operating conditions or on a prospective "pro forma" basis)
so that its workability can be demonstrated and its costs measured.
While the Commission agrees with Professor Henderson that a general
elective DCE system should be buttressed by enabling legislation, it
strongly urges that ways be found to test one or more systems by con-
tract. The Commission agrees with Professor Henderson's conclusion'
that the most desirable parties for the purposes of such pilot tests would
be an organized group of patients (presumably with the aid of an au-
thorized bargaining agent) and a Health Maintenance Organization
(HMO) or a similar entity which provides medical services under con-
tract.

b. Funding for the Development of a DCE System
The tasks summarized above are time-consuming and expensive. The

Commission's working assumption has been that a minimum of three
years and substantial funds will be required to complete development
through a pilot test phase. There are three sources of the funds which
will be required: (1) interest groups, especially organizations represent-
ing lawyers and health care providers and the insurance industry; (2) the
Federal government, especially the Department of Health, Education and
Welfare; and (3) major foundations. It would significantly increase the
chances of success if substantial support could be drawn from each cat-
egory.

c. Project Leadership
Any support of the magnitude described above requires that an or-

ganization, or a small consortium of organizations, take the lead. In-
deed, a project of this sort usually involves the leadership of a small
cadre of far-sighted persons who are in a position to influence organi-
zations. In the Commission's judgment, leadership in this instance must
come from one or more of the groups that are most concerned with
medical malpractice issues; that is, organizations representing hospitals,
physicians, lawyers and insurance companies. The Commission "wes its
existence to a statesman-like act of the American Bar Association's
House of Delegates in 1975. The Commission strongly urges the Amer-
ican Bar Association to exert its leadership again to help form a task
force to design an operating DCE system.

'See pages 58-59.
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2. Medical Injury Code

Dr. Boyden and Dr. Tancredi emphasize the difficulties encountered
by claims specialists in trying to translate information in claims files
about patient injury into the coding categories utilized by health care
professionals for totally different purposes. They urge that a coding sys-
tem be developed which is specifically oriented towards medical injuries.
The Commission endorses this position and recommends that HEW
work with the major medical organizations to explore the initiation of
such a project.

3. Collateral Sources

The Commission notes the recommendation of Professor Henderson
that sources of collateral benefits be reimbursed from DCE benefits. This
treatment of collateral sources contrasts with the recommendation of the
Commission that collateral sources be deducted from damages awarded
to patients in jured as the result of negligent medical treatments.' A wind-
fall recovery, the Commission believes, runs counter to tort law, the pur-
pose of which is to make the plaintiff whole. The Commission believes
that the deduction of collateral sources and the negation of subrogation
rights on the part of collateral sources are equally appropriate in a DCE
system. If collateral sources were to be reimbursed by the DCE insurer,
the Commission believes that the settlement process would become oner-
ous and costly.

4. Experience Rating

Professor Hetnderson stresses the role of experience rating in a DCE
system in order to provide incentives for high quality medical care. The
Commission has recognized experience rating in certain situations but
notes that actuaries believe experience rating cannot operate efficiently
when rating individual doctors. On the other hand, experience rating can
be applied to hospitals. If a DCE system were to be pilot tested in a
group setting, conceivably experience rating would be appropriate.

C. Condusion

The Commission reiterates its strong conviction that the DCE concept,
on the basis of this study, warrants further exploration and development
leading to pilot testing. Leadership in this regard must be provided by
the major organizations representing health care providers, lawyers and
insurers.

'See pages 146-148, 1977 Report of the Commission.
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Representative SciiuER. Thank you. Now we will hear from Mr.
Hoff.

STATEMENT OF JOHN S. HOFF, LEGAL COUNSEL, NATIONAL
COUNCIL OF COMMUNITY HOSPITALS

Mr. HOFF. Thank you, Mr. Chairman. This panel has been clever-
ly put together. It seems to work in a nice progression.

PROPOSAL FOR RAPID AND FAIR COMPENSATION

Our proposal is to reduce the incidence of litigation to the maxi-
mum extent possible without going to a no-fault system, without
attempting to define what is a compensable event.

The proposal that we advocate is based upon several fundamen-
tal premises. The first is that most people, in fact probably all
plaintiffs, want to avoid bringing a tort case. They want to be com-
pensated for their injuries and they want to be compensated fairly
and quickly. They have no desire to engage in the hand-to-hand
combat of tort litigation.

Neither do defendants have any such interest. And if both the
plaintiffs and the defendants have a mutuality of interests, it ought
to be possible in most cases to work it out so that they get what
they both want. There is also a societal interest in avoiding the
waste of resources spent on litigation.

Our proposal is simply to facilitate settlement by providing the
plaintiff what he wants; namely, rapid and fair compensation. The
proposal works very simply. If a defendant or a hospital or doctor
who is not yet a defendant believes that an untoward event has oc-
curred that might lead to tort liability, he is permitted but not re-
quired to make an offer, a commitment, to the patient, to pay that
patient's net economic loss as it accrues over time. That gives the
patient the compensation that he or she is looking for.

Once he makes that commitment, once the doctor or hospital
makes that commitment, the patient would be precluded from
bringing a tort case.

Representative ScaEuER. Does the doctor make that offer to the
patient before the patient knows there is a designated compensable
event?

Mr. HOFF. It is not tied to the DCE concept. It is made, it is re-
quired to be made before the patient even knows he has been in-
jured in many cases.

Representative ScEwuER. That is what I am asking. It is before
the patient has picked up the fact that has been grievously wound-
ed or hurt or whatever.

Mr. HOFF. It provides an incentive for the physician and the hos-
pital to find where they have made mistakes.

Representative ScumuER. And to confess fast.
Mr. HOFF. Correct. Without using the word "confess," because

you can make this offer without having to confess.
Representative ScHEuER. Right.
Mr. HOFF. There are some cases where you can't do that; namely,

a birth injury which doesn't manifest itself for 17 years, or a misdi-
agnosis which may not manifest itself. But leaving out those excep-
tions, your characterization is correct.
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Once that commitment has been made, the patient is precluded
from bringing a tort case. Now, the patient loses nothing by not
being able to bring a tort case, except the "right" in quotation
marks, under existing law, to enter the lottery for recovery of large
windfall noneconomic loss. That is what the patient gives up.

Representative SCHEwER. Punitive damages.
Mr. HoFF. Punitive damages and pain and suffering. So in ex-

change for an assurance of quick payment, he gives up a chance to
go for a big hit which only a few get and much of which in any
event goes to pay the legal fees of the lawyer who no longer is nec-
essary if you have made a settlement offer.

That is the proposal. The hospital and physician would not be re-
quired to make the offer because it is not a no-fault system. It is
tied to their concept of when fault might be proven.

The only down side, the only criticism, the only persons whose
oxes are gored, are trial lawyers for obvious reasons and those few
plaintiffs who have small economic injury and large noneconomic
injury.

Representative ScHEuER. Large pain and suffering.
Mr. HoFF. A piano player who loses a hand
Representative ScHEuER. Well, that is an economic injury.
Mr. HoFF [continuing]. Who is not a professional. A lawyer, who

is a piano player, who loses a hand.
And that is the judgment the proposal raises: whether or not to

save the litigation system for everybody, with its expense and
trauma, to provide windfall recovery for a few. Is the litigation
system worth continuing as a few people get something that one
can opine they are not entitled to? Is it worth running the system
to give them the right to make an effort in a few cases to win that
recovery?

[The prepared statement of Mr. Hoff follows:]
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PREPARED STATEMENT OF JOHN S. HOFF

My name is John Hoff. I appear today on behalf of my client

the National Council of Community Hospitals (NCCH). Its members

operate approximately 150 not-for-profit hospitals in 30 states

around the country, providing approximately 40,000 acute-care

beds.

NCCH and its members are committed to the development of new

ideas to improve the efficiency and quality of the health care

delivery and financing system. They have devoted particular

attention to developing reforms to alleviate the malpractice

crisis.

Hospitals are acutely concerned about this issue for two

reasons. First, and most importantly, because they are dedicated

to the well-being of their patients, they seek to prevent

malpractice from occurring. At the same time, they face

increasing costs when untoward events do occur in a hospital. A

generation ago not-for-profit hospitals were immune from tort

suits under the doctrine of charitable immunity. With that

doctrine effectively eliminated, hospitals now pay for tort
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recoveries and must purchase malpractice insurance. Suits and

judgments have consistently increased. Premiums for malpractice

insurance have continually increased. And hospitals increasingly

have been forced to become self-insurers as the cost of insurance

has escalated, and in many instances realistic coverage has

become unavailable.

There are two components of the malpractice problem:

reducing its occurrence and improving the system by which

malpractice is identified and its victims compensated.

Hospitals are dedicated to quality care for their patients.

That is their mission. As part of their effort to improve

quality, they monitor and evaluate the professional competence

and conduct of physicians performing services at the hospital.

Physicians practicing in hospitals are subject to more

quality control than the members of perhaps any other profession.

They are licensed by the state, and subject to review and

discipline by medical societies. Most importantly, hospitals and

their medical staffs review the qualifications of each physician

seeking to provide services at the hospital through the

credentialing process. By on-going peer review activities, they

identify physicians with problems and educate and counsel them to

improve their performance. Where that is not sufficient, the

hospitals discipline the physician and where necessary bar him or
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her from providing services at the hospital. This process is

conducted by the volunteer activities of physicians on the

medical staff and members of the boards of trustees of the

hospital.

NCCH was a strong supporter of legislation passed by the

Congress in 1986 known as the Health Care Quality Improvement Act

of 1986 (Title IV of P.L. 99-660). This legislation is designed

to strengthen the peer review process in two ways:

First, it provides a limited immunity to physicians, members

of boards of trustees and others engaged in the peer review

process against payment of damages to physicians who are

disciplined. The Act will encourage physicians and members of

boards of trustees to vigorously pursue their peer review

responsibilities.

Second, the legislation provides for a national Data Bank of

information about peer review actions taken with respect to

physicians. At the present time a physician who is disciplined

in one state can apply for privileges at a hospital in another

state and that hospital does not have any systematic way of

knowing about the adverse action that had been taken. When the

Data Bank becomes operational (it currently is awaiting funding)
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hospitals will be able to learn of adverse actions which have

been taken against a physician anywhere in the country. This

will enhance their peer review activities.

Despite strong peer review and despite the best efforts of

physicians, nurses, and hospitals, however, there will be adverse

results from medical intervention. Some of these bad events will

be the result of malpractice. Many others will not. The

fundamental question this Committee is dealing with is what

system should be used to determine which patients will be

compensated for an adverse outcome, and how much.

It is possible, of course, to have a program of social

insurance by which everyone suffering an adverse outcome in the

course of health care would be compensated, irrespective of

whether the provider was at fault. This, however, would be a

very expensive social insurance program.

On the premise that there is no support for the Federal

Government's instituting such a massive social insurance scheme,

the issue is which bad outcomes will be compensated. That is the

role of the tort system: patients are supposed to be compensated

when a provider causes the bad outcome by negligence or other

wrongful act, and the tort system exists to determine in an

individual case whether the requisite causation and fault have

occurred.
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There can be little doubt, however, that the current system

is a disaster. It is a cumbersome, expensive, and inefficient

method of determining and paying compensation. It is harmful to

all who participate in it, and to society at large.

The system holds out the promise of very large recoveries,

far in excess of real economic loss for a few plaintiffs, but

denies fair payment for most victims. Plaintiffs can in some

instances collect twice for the same damage -- from the

tortfeasor and from collateral sources (insurance policies, the

employer who pays wages, etc.). Recovery is allowed not only to

compensate the injured patient for his economic loss, but also to

pay him for his 'pain and suffering," and various other theories

of noneconomic loss, and to extract punitive damages from the

defendant. These elements of damages are entirely subjective,

and the amount of verdicts awarded is thus matters largely within

the discretion of the jury. The emotional appeal of the

plaintiff to the jury is a critical element in determining which

patients recover, and how much they can recover.

Plaintiffs thus are encouraged to go for the big win. But

in actuality very few collect on the promise. And those who do

typically must litigate for five to seven years, a process which

not only delays receipt of compensation but is often traumatic to

the patient who must undergo it.
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And the litigation process is expensive -- to plaintiffs,

defendants, and to society as a whole.

Fear of large recoveries and attendant publicity forces

physicians to engage in defensive medicine, which the American

Medical Association estimates costs $15 billion a year in added

physician costs alone, as well as subjecting patients to added

risks and inconvenience.

The fear of malpractice and the cost of increased

malpractice insurance premiums forces physicians to abandon high

risk areas of practice. Access to care today is being adversely

affected by the litigation system. Doctors who are sued can

become depressive, impeding their ability to provide care.

The system, finally, is unacceptably expensive in straight

financial terms.

Recovery depends upon proof of negligence -- a concept

difficult to establish in as inexact an activity as medical care.

Juries do not have personal experience in diagnosing disease or

performing surgery. The reasonable man, therefore, must be

guided by expert witnesses. The result is trial by phalanxes of

experts who evaluate a physician's decision with the wisdom
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provided by hindsight. And the ring masters of the process are

the lawyers, who must be paid. The system operates mainly for

the benefit of those who run it.

Most of the money spent for insurance to compensate victims

goes to running the system rather than for paying compensation.

There is one statistic that demonstrates the true nature of the

system: of the average premium dollar spent on malpractice

insurance a mere 28 cents goes to the plaintiff; only 12.5 cents

goes to the plaintiff for economic damages not compensated by

other sources.l/ Almost three-quarters of the money is used up

in the cost of running the system; an additional 16% is spent on

duplicate compensation and on compensation for noneconomic loss.

We are as a society spending vast amounts of money to fuel a

non-productive system.

The traditional tort reforms make marginal changes in the

litigation system. They shorten the statute of limitations;

limit the fees lawyers can charge; change the collateral source

rule, so that the plaintiff cannot be paid twice; change the

forum in which the litigation occurs (by promoting arbitration);

or cap the amount the plaintiff can recover.

1/ O'Connell, "An Alternative to Abandoning Tort Liability:
Elective No-Fault Insurance for Many Kinds of Injuries," 60 Minn.
L. Rev. 501, 509 (1976).
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These proposals only change the rules of litigation; they do

little to reduce the amount of litigation. Caps on recovery,

like price controls, obviously reduce pay-outs to some extent,

but they do not avoid litigation except to the extent that a

reduction in the lottery prize dissuades some litigants from

suing.

Since most of the expense, trauma, and delay of the current

system is the result of litigation itself, the better approach is

to reduce the incidence of litigation as much as possible. The

challenge is to create a mechanism by which victims are paid a

fair amount quickly and without litigation but without abandoning

the principle that patients should be compensated for untoward

events only if the provider is at fault.

Working with Professor Jeffrey O'Connell of the University

of Virginia Law School, former Congressman Henson Moore and

Congressman Richard Gephardt developed a legislative proposal to

reduce litigation and pay victims quickly and fairly.!/ NCCH

supports that proposal. The proposal would work this way:

2/ This bill was introduced in the last Congress as the Medical
Offer and Recovery Act, H.R. 3084. It was introduced as model
legislation for the states to consider. It encourages states to
develop their own mechanism for providing prompt payment without
litigation. If a state does not do so, H.R. 3084 would become
effective in that state for patients whose health care is
financed by the Federal Governemnt.
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If a patient is harmed, a hospital or physician could within

a certain number of days make a commitment to pay the patient's

net economic loss as it accrued over time. The deadline for

making that commitment would not be tied to a claim from the

patient but to the event. Providers therefore would have an

incentive to discover and to inform patients of untoward events

and not simply wait for a claim to occur. This benefits the

individual patient and also fosters quality assurance mechanisms

that benefit all patients. (For some incidents, such as

misdiagnosis or birth injury, where the provider is likely not to

know of the occurrence, the time to make a commitment would be

triggered by a claim.)

The provider would not be required to make a commitment to

pay economic loss (since this is not a scheme of social

insurance), but if it decided to do so, the patient would be

foreclosed from bringing a tort suit. Since the patient would

receive compensation for economic loss, the foreclosure of tort

suit would merely bar the plaintiff from seeking noneconomic

damages (a large percentage of which in any event goes to pay the

plaintiff's attorney for conducting the litigation that would be

avoided by the provider's prompt commitment to pay economic

loss).
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Noneconomic loss is what it sounds like. It is economic

injury: wage loss, the cost of medical care, the cost of fixing

up the house or car to adapt to handicaps caused by the adverse

outcome, psychiatric counseling, the wages of a housekeeper,

etc., net of any collateral sources that may also be available to

the patient for the loss.

The commitment is a formula; if the provider does not make a

commitment that meets the statutory requirements, it does not

qualify and does not bar a tort suit by the claimant.

Third parties (equipment manufacturers, drug manufacturers,

other doctors) may be joined in a commitment. The participants

would either agree on the relative participation or their share

would be resolved in arbitration. Because it would be arbitrated

among insurance companies or between participants who frequently

deal with each other, settlements are likely to occur in most

cases.

The proposal is premised on the fault principles of current

tort law. A provider who did not believe it was at fault or did

not believe that a jury would find that it was at fault would not

have to make a commitment. However, if the provider wished to

make a commitment, it could do so (depending on the terms of any

insurance contract).
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If the provider does not make a commitment to pay economic

loss, the patient could demand arbitration (in lieu of

litigation); the arbitration would be on the basis of fault with

the recovery being the net economic loss the plaintiff would have

received if the provider had made a commitment.

The proposal is based on a fundamental calculus: money now

wasted on running the litigation system can better be used to

compensate more victims fairly and quickly and to alleviate the

insurance burden on providers. If litigation can be avoided and

compensation limited to actual damages, enough money can be saved

to permit more injured patients to be compensated and compensated

more quickly for their real economic loss; the increase in

malpractice premiums can be retarded; and the trauma of

litigation can be substantially reduced.

The proposal in its initial form provides that the

commitment to pay net economic loss bars litigation. The quid

pro quo for the prompt assurance of payment is the plaintiff's

foregoing the chance to participate in the lottery to recover

non-economic loss (which may well be unsuccessful). There will

be some cases in which a plaintiff has suffered serious injury,

but little economic loss (for instance a lawyer who loses an arm

or a recreational piano player who loses a hand). The proposal

is premised on the assumption that although in a few cases a

particular plaintiff may be denied the opportunity to seek (but
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probably not successfully) noneconomic loss, this is justified by

the benefit provided to the numerous other plaintiffs who receive

economic compensation quickly and when they most need it and to

society as a whole by reducing litigation and paying more

claimants more quickly. If, however, a judgment were made that

this is too stringent a result and that each plaintiff should be

offered the opportunity to decide whether to accept or reject a

provider's commitment of net economic loss in lieu of tort, this

could be accommodated by the proposal.

Under current law -- which by hypothesis has proved to be

unsatisfactory -- a plaintiff is free either to refuse or to

accept an offer of settlement, or to negotiate different terms.

If the proposal merely gave the plaintiff the same option, it

would not improve upon existing law. If the patient is to be

given the option to reject an offer of net economic loss,

therefore, there must be incentives for him to accept such an

offer that do not know exist. Otherwise no improvement will have

been effected.

Such incentives could include, for instance, imposing a cap

on recovery if the plaintiff turned down the offer, sued, and was

successful. This would be fairer to the patient than the

traditional cap on recovery, since the plaintiff would have had
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the option to avoid litigation entirely and the cap would apply

only after he or she had made a decision to reject prompt payment

of economic loss.

Other adjustments to the tort system could also be used to

encourage a claimant to accept an offer, if it is decided that

there should be a choice. The details are not important here.

What is important is that emphasis be put on developing measures

to avoid litigation rather than merely changing the rules of

litigation. It is by reducing litigation that the emotional and

financial burden that is overwhelming all participants in the

health care system can be lifted.
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INCREASED COMPENSATION FROM LEGAL REFORM

Representative SCHEUER. Thank you, Mr. Hoff.
Mr. Metzloff, you mentioned that only 1 victim in 20 victims of

malpractice actually recover under our current tort systems; right?
Mr. METzLoFF. Yes. Actually, my point is probably twofold,

but-
Representative SCHEUER. Let me just ask a question based on

that.
Mr. METZLOFF. Certainly.
Representative SCHEUER. If we went to one of these alternate dis-

pute mechanisms, whether the type that Dr. Tancredi described or
the kind that Mr. Hoff described just now where the doctor initi-
ates some kind of process on his own, and let's say 80 or 90 percent
of the people who suffer from a compensable event or medical prac-
tice, what have you, will the total cost of the malpractice in an al-
ternative system go off the chart-80 or 90 percent recover rather
than 20 percent recover, even though the actual recoveries may be
much more modest and may only go to economic loss, not go to
pain and suffering, not go to punitive damages, still in all, since
four or five times the number of recoveries will be had, even if
they average less, the total bill to society could be a lot more.

Now that might be a lot fairer. Rather than having a few ex-
traordinary large recoveries, based on pain and suffering and puni-
tive damages, maybe it is fair to compensate everybody according
to their economic loss, but still one factor that you would have to
consider would be that the bill to society could be significantly
larger.

Mr. METZLOFF. I think there are a couple of responses to that.
One is, yes, that may very well be true, and I think Dr. Tancredi
should speak to that, because in a sense that is what his research
is trying to analyze-the cost of moving to a system that would at-
tempt to compensate all those who suffered some sort of an injury.
My point is really twofold. We know there are more people who are
injured through the malpractice of their doctors than whoever even
get into the litigation system to begin with. There's a large gap
there.

Representative SCHEUER. Well, there's five times as many.
Mr. METzLoFF. Yes. There are a lot of people who don't ever

want to sue their doctor, some who cannot find an attorney-who
don't know how to access the system. We also know that because of
the cost of the system, many plaintiff's attorneys will not take a
case unless the provable damages exceed $100,000. That is the ball-
park figure that many plaintiff's attorneys give, and I believe that
to be true. The cost of finding an expert is very high.

Representative ScHEuER. I've seen them advertise on television,
attorneys for significant tort claims.

Mr. METzLoFF. Right. The $10,000 claim, where the plaintiff had
to spend another week in the hospital is simply not economically
feasible to pursue. I think the alternatives that I am discussing are
really trying to deal with the larger cases that are costing that
much more money, but certainly an argument that has been made
is that if we ever got a system that really was efficient in terms of
processing claims, we would see more claims and the overall cost
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might increase. At this point, though, I believe the opportunity
exists for improving the system, in terms of how it processes claims
and realizing a cost reduction in terms of lowering the transaction
costs. The overall impact of how efficient the system would become,
or how many people would then decide to assert a claim is a very
difficult question.

Representative SCHEUER. It would be fairer, would it not?
Mr. METZLOFF. I think it would be fairer. I have never been as

troubled as some people who suggest, oh, it would be terrible. Lots
of people would be compensated. I think that is what the system is
supposed to do.

Representative SCHEUER. It wouldn't compensate people who
didn't deserve being compensated.

Mr. METzLoFF. No. And it might reduce the compensation level
of some of these big recoveries.

Representative ScHEuER. You could limit it to economic losses.
Mr. METzLoFF. You could.
Representative SCHEUER. So pain and suffering would be out of it

and punitive damages would be out of it.
Mr. METzLOFF. I don't know-the pain and suffering issue is one

that is difficult for me. I think sometimes that's a very appropriate
type of damage.

Representative SCHEUER. It is appropriate, but it is awfully hard
to quantify, and it is awfully hard to remove the exaggeration, a
little bit of fraud, fraudulent misrepresentation. You know, life
itself is a risk, and there are some things that the legal system-
and no organized system of society can equalize. Some people are
smarter than others. Some people are prettier than others, hand-
somer than others, more talented than others. There's no way that
we can equalize this, and if somebody has an accident with a lot of
pain and suffering, I'm just not sure that society can cope with
that very well without a lot of abuse of the system.

Mr. METzLoFF. Yes. Of course, one of the advantages of alterna-
tive dispute resolution is that you can think of some decisionmaker
other than the jury who only sees one case at a time. Instead, you
could think about someone who could structure the decision on
pain and suffering and perhaps make it more consistent over time,
but I would agree with most of your comments.

Representative SCHEUER. Dr. Tancredi.

ADVANTAGE OF NO-FAULT COMPENSATION

Dr. TANCREDI. I would like to make a couple of comments. One
is, a system of automatic compensation avoids to some extent some
of the incredible amounts of money that now go into the legal ex-
penses and administration of the present tort system, and also, I
think one has to be aware of the fact that these costs are being ab-
sorbed somewhere; if somebody is injured, social costs are being ab-
sorbed maybe through disability insurance or third party payment
or somehow-

Representative SCHEUER. The taxpayers are picking them up.
Dr. TANCREDI. Somebody is paying for this already, so the differ-

ence would be that a no-fault system might channel those expenses
into a program that begins to create a kind of economic incentive

89-804 0 - 89 - 19
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for the providers to improve their care and to actually do research
to assure that-

Representative SCHEUER. Well, not only that, they would reduce
a lot of the expense, the litigation expense, the pain and suffering
recovery and the punitive damages recovery. So there would be
some significant savings, particularly in administration and in the
legal expense.

Dr. TANCREDI. Also the program that we had constructed on des-
ignated compensable events would allow for calibration. For exam-
ple, one could conceive of taking the economically most prominent
injuries that now occur, as we get statistical data and start to study
those kinds of injuries and maybe allow those to be automatically
compensated and then get a feeling as to how expensive, what kind
of an impact that is having economically on the system, and if it is
too expensive, then some of those events maybe will have to be re-
moved and put back into the existing fault system. But it offers an
opportunity to experiment with either large numbers or small
numbers of DCE's in a way that you can begin to kind of test out
the economic effects.

Representative ScHmUER. That acronym of yours, that is desig-
nated compensable events?

Dr. TANCREDI. I'm sorry, designated compensable events. And in
addition now, our study with the Robert Wood Johnson Founda-
tions is going to give us some information on this, once we delin-
eate the listing of adverse outcomes and then begin to study the
statistical frequency and get some sense of the cost impact of this
by looking at a large-a national data base to sort of test out how
frequent these outcomes are, so we can really get a feeling as to
what would happen if a no-fault system went into effect. But we
are-

Representative ScHEuER. If the no-fault system went into effect.
Dr. TANCREDI. Well, similar to this DCE program or something of

that nature.
Representative ScHEuER. Yes. And you are going to have that in-

formation in about a year?
Dr. TANCREDI. Certainly, as a pilot study, as a preliminary data

base.
Representative ScHEuER. Let me ask this. Why should consumers

agree to a system that limits awards, eliminates pain and suffering,
eliminates punitive damages, and in many cases only substitutes
for payments they would have received in any event from disabil-
ity, various disability policies, health insurance policies, in general?
In other words, they would have received these from other insur-
ance policies that they have. And I take it that pain and suffering
and punitive damages might be included in the insurance policies.
Why should they trade one for the other?

Dr. TANCREDI. Well, first of all, I don't know what percentage of
people would have received some kind of compensation. I mean,
there's a large number of uninsured individuals in this country, so
it is hard to really assess what percentage of people actually are
getting some compensation. But our system as constructed, would
include medical care expenses and loss of wages, as well as some
factor for pain and suffering.
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Representative SCHEUER. And there would be certainty of recov-
ery.

Dr. TANCREDI. There would be certainty of widespread compensa-
tion, prompter compensation.

Representative SCHEUER. Pardon?
Dr. TANCREDI. Prompter compensation. And it would also begin

to, I think, start to ameliorate the real tensions that are occurring
between providers, physicians, and the patients, which are coming
to the detriment of both parties. Physicians are being affected by
this, but so are patients, in terms of patient care.

Representative SCHEUER. Yes. The whole physician-patient rela-
tionship is threatened. It is coming under a lot of strain. Physicians
and patients begin to view each other as a possible enemy rather
than as colleagues in producing together a positive health outcome.
And that is not good for society. That is awful.

DEFINING DESIGNATED COMPENSABLE EVENTS

Let me just come back to you. I just want to get this out for the
record. Can you give us a laundry list of these designated compen-
sable events? What are you talking about? How many of them are
there?

Dr. TANCREDI. When we did the study, we did only two special-
ties: general surgery and orthopedic surgery, looking at the claims
data from the NAIC study, the National Association for Insurance
Commissioners, and then we came out with an agreed-upon listing.
I think that in orthopedic surgery we came out with something like
15 or 16 adverse outcomes that were among the most economically
prominent and prevalent outcomes that the doctors agreed they
would conceive of these as being DCE's.

Representative SCHEUER. And that they were clearly definable
and came along with a reasonable amount of frequency?

Dr. TANCREDI. And cost effects; right. And we came out with
about 18, I think, is general surgery.

Representative SCHEUER. Give us a couple of examples.
Dr. TANCREDI. I will read some of them. In general surgery, obvi-

ously one that one would expect would be foreign bodies that are
unintentionally left in an operation site. That would be the most
egregious.

Representative SCHEUER. What kind of foreign bodies? A glove?
Dr. TANCREDI. A sponge or something like that.
Representative SCHEUER. Does that happen with any amount of

frequency?
Dr. TANCREDI. It happens even in the best of circumstances

where everybody thinks they are on top of it. It happens. Some of
that may be-I mean it could even be unavoidable in some circum-
stances.

Representative SCHEUER. In what circumstances would some-
thing like that be unavoidable?

Dr. TANCREDI. Well, I would think it would not be unavoidable,
but there are cases where, in the operating room, somebody has cut
a sponge and then a half of it ended up inside. Yet when they did
the counting of the sponge, it came out with the right count. And
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the question as to who is responsible at that point was somewhat
debatable.

Representative SCHEUER. It is hard to see how they wouldn't see
a sponge visually before they closed up the wound.

Dr. TANCREDI. If you have an operation site where there is a lot
of blood and a lot of debris, it might not be so easy, especially if
you have a situation where there are tremendous structural prob-
lems with the patient from infection or other kinds of things. It is
not inconceivable that that would happen. I would still consider
that to be probably negligent because it should never have gotten
in there, but for whatever reasons happened in the process.

But in any case, some other ones: we include serum hepatitis fol-
lowing blood transfusion as part of surgical procedure, removal of a
wrong paired organ, complications of common duct surgery, imme-
diate, early, and delayed complications. These were some of the
kinds of listings that were included.

In general surgery and orthopedic surgery, it was agreed that
nerve injury following orthopedic procedures, like peripheral nerve
impairment, motor nerve impairment, is considered to be highly
avoidable, even though in any one case it may not have been avoid-
able. We are looking at this statistically. We are saying relative
avoidability as a statistical concept.

ENCOURAGE PHYSICIAN ADMISSION OF MALPRACTICE

Representative ScHEuER. Mr. Hoff, under the system you de-
scribed, where a doctor would initiate an offer for some type of re-
covery, isn't it quite possible that he or she might do that when
there was an egregious example of negligence with an identifiable,
quantifiable, negative result and that they would make the offer in
those cases where they were likely to be caught up in a tort ac-
tion anyway, and leave the smaller cases or the fuzzier cases
to the tort system, so you might have the result that in the most
serious cases, they get a limited judgment, with no punitive dam-
ages and no pain and suffering, but with some degree of predict-
ability, but some of the people who suffered lesser injuries, if they
went through the tort system, they might get far larger recoveries?

Is that an anomalous situation that we ought to worry about?
Mr. HOFF. I think that to make sure it is not too expensive, they

and the insurance companies will not dish out the dollars to an
extent that it would be more than the present system.

Of course, the incentive would be to do it in the "worst cases"
where the plaintiff obtains most benefits by getting the offer. In
the worst cases, you don't want to make the plaintiff wait for 7
years of litigation to be compensated. In the worst cases where the
offer is made, the plaintiff gets his or her money immediately, or at
least the assurance of the money immediately. More importantly,
they will also make the commitment in the marginal cases. I think
that where they think that they are not going to be found liable,
they will not make an offer, and that is part of basing the system
on the present notions of fault, and we don't want them to make
offers in those cases, or we are just spitting out money-

Representative SCHEUER. Where there isn't fault.
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Mr. HOFF. Where they believe that there isn't fault or where
they believe the jury isn't going to find fault.

Representative SCHEUER. Right.
IDENTIFYING SUBSTANTIAL HEALTH PROVIDERS

All right. Now we have been addressing mostly recovery, com-
pensation of victims. How about an equally important goal, surely,
from society's point of view, of identifying doctors and hospitals
that deliver grossly inadequate, negligent, incompetent health
care? Which combinations of factors have we been talking about,
which system will more readily identify for society those folks who
probably shouldn't be delivering health care and those institutions
that probably shouldn't be delivering health care, at least without
retraining, reeducation, attempts to rehabilitate doctors who are
mentally impaired, drug addicted, alcoholic, and so forth?

Mr. HOFF. Could I respond to that question?
Representative SCHEUER. Please do.
Mr. HOFF. All of the proposals would do better than the present

system in reaching that result.
Representative SCHEUER. In identifying substandard health pro-

viders.
Mr. HOFF. Depending on how you use the system. How you used

the systems that we are talking about. Any of them can be data-
collecting or data-creating devices. In our solution, for instance, if
any physician made an offer, that offer could go to the licensing
board or to the hospital peer review committee for further exami-
nation of the physician's competence. The DCE, any physician who
invoked DCE and made a payment under DCE would be triggered,
would be identified, if not triggered.

Representative SCHEUER. Yes, Dr. Tancredi.
Dr. TANCREDI. I have a sense that a DCE approach, because it is

more of a systematic approach, and if, in fact, these events were
constructed by specialists through their medical societies would be
applicable to all people who are practicing general surgery, gives
you some kind of an epidemiological basis to do some comparisons
among various provider groups, treatment groups, hospitals and
doctors.

As I understand Mr. Hoff's proposal, it is more individualized. It
is based on what that person feels about that specific outcome in
that specific circumstance, and consequently, isn't quite as poten-
tially generalizable as a system to really look at a whole range of
providers and situations.

Representative SCHEUER. I suppose that even under Mr. Hoff's
situation, the doctor would have to identify what he thinks is a
probable medical flaw, fault, whatever. In the kind of generic list
that you have, if it is orthopedic surgery, you would have to pick
one of your 16 problem areas and say it was this. Wouldn't you
need to identify what went wrong?

Dr. TANCREDI. I don't know. I'll defer to him on that.
Mr. HOFF. Well, you have an orthopedic surgery and something

goes wrong, and it may not-it may fit within 1 of the 16 or it may
not fit within 1 of the 16. It may be one of those more rare occur-
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rences that the great arbitrators have not decided should be a DCE.
He would then make a judgment as to whether he thinks some-
thing occurred that might appear to be fault, and he would then
make the offer. You've than got an identifying event that some-
body else can look and see whether, in fact, fault did occur in a
noncompensatory proceeding.

NEED UNIFORM DATA ON QUALITY OF CARE

Representative SCHEUER. Yes. Well, one would certainly hope
that no matter what system was picked of the alternatives that you
have described very ably and very interestingly, that at least we
would have uniform recordkeeping and uniform identification of
what these DCE's are, so that we would have some national stand-
ards, we would know which health care providers seem to be
having higher error rates on these particular DCE's. Is this a re-
gional problem; is it a problem between tertiary hospitals, little
300-bed community hospitals? You would want to have a data base
where you could, as I said before, compare apples with apples and
oranges with oranges.

Wouldn't that be desirable under any system that you pick out,
of identifying DCE's, by whatever name?

Mr. HOFF. Yes, but you have to remember that you're not always
dealing with apples and apples, that patients differ, and that you
may be much more likely to have a DCE-3-we are going from
DRG's to DCE's-may be more likely to have a DCE-3, if you are a
very sick patient who also has diabetes. And it is often the case
that the specialist ends up with the trouble.

Representative SCHEUER. Yes. Patients who have diabetes are not
very hopeful candidates for surgery involving loss of blood.

Mr. HOFF. There are all sorts of other complicating factors that
go into any surgery, including age, but also, just the severity of the
particular illness that you are dealing with.

Representative SCHEUER. Yes.
Mr. HOFF. And that is why some of the best physicians and some

of the specialists are often the most sued.
Representative ScHEuER. Often the most what?
Mr. HoFF. Sued.
Representative SCHEUER. Sued; sure. I suppose that a surgeon

that takes on high-risk neurosurgery or high-risk obstetrical cases
runs a very high-risk legal life, in addition to the high-risk medical
life.

I happen to have a relative, a cousin, who was born and lives in
Strasbourg, where my ancestors come from, and she is a specialist
in obstetrics. She only consults on problem cases. She doesn't have
any practice of her own. She only consults with doctors and hospi-
tals that have really significant problem cases, and she travels
around all over France and Germany too, just dealing with real
problem cases. Well, in our country, that kind of a practice would
be almost impossible to conceive of an obstetrician or of a gynecolo-
gist carrying out the kind of practice. The insurance factor would
absolutely be prohibitive, if a person specialized in nothing but
very high risk cases. You couldn't conceive of that kind of a prac-
tice in this country.
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PROVIDING CONSUMER INFORMATION

Mr. METzLoFF. I think it makes a point of publicizing malprac-
tice cases to consumers, because an individual who has experienced
a claim and has a judgment against him or her may or may not be
worthy of any moral blame. I think this is where the medical pro-
fession has some real concerns, because I have heard you ask that
question several times: How do we tie together the disciplinary
system with a system to help consumers? And I think it is a tre-
mendous challenge to think about it. As I look at it from the mal-
practice standpoint--

Representative SCHEUER. How do you produce the data that
comes out of the disciplinary system, and how do you massage it, so
that it is fair to the providers, intelligible to consumers, and then
propagate it and distribute it in such a way that it is conveniently
available to consumers?

Mr. METzLOFF. I think it is very difficult, because when you take
an individual malpractice claim, you may very well have a doctor
who made a mistake on that day and is appropriately found negli-
gent. You know, the doctors always refer to that as being found
guilty, which, of course, it is not. It simply means that you made a
mistake on that day. I am not sure that until you have three, four,
or five of those over a career that the doctor deserves any adverse
publicity among the consumers.

Representative SCHEUER. I am inclined to agree with you. If
there isn't a systematic showing-

Mr. METzLoFF. A way of thinking about it, right.
Representative SCHEUER [continuing]. That this happened time

and time and time again. If this guy was just a deliverer of high-
risk health services, I don't think you would want to pin a practic-
ing physician to the wall for one untoward effect.

Mr. METzLoFF. I think that is right. And some of the proposals
are moving toward doing that.

Mr. HOFF. There is new legislation which requires reporting of
every payment made in settlement of a malpractice claim of any
amount and any adverse peer review action taken against a physi-
cian, reporting to a national data bank, which information will
then be available to hospitals, medical societies, and others to
engage in peer review, but presumably, not the public, in order to
have that evaluative process that you are mentioning.

Representative SCHEUER. Yes, That is a tough one. I have the
feeling that we have erred too long in sort of looking at the medi-
cal fraternity as a medieval guild with a mystique all of its own
and exaggerated ideas of privacy. This is the year of 1988, and I
think the time has come where there is a feeling abroad that pa-
tients have a right to know about facts and histories that are of
legitimate concern to them in selecting a health provider, doctor or
hospital.

Now if a guy has been in practice for 20 years, and he has one
untoward event-and I suppose it could happen to anybody, even
Congressmen. And I suppose that is a tough question, as to wheth-
er you would want to make available to the public one unfortunate
medical happening and whether it is fair to blemish a long and
successful and presumably professionally competent career. Once it
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got beyond one and I suppose you need the wisdom of a Solomon to
make these decisions, I would err on the part of making it public
and also assure the practitioner that he would have the right to
append to the statement of the case, whatever explanation was
there, whatever ameliorating circumstance were present, the state-
ment he had done 1,735 of these operations and this is the first
time there was ever an untoward event. But I think, certainly,
after one, it probably should become public, but this is really an
area in which people far wiser than I have to grapple with what
the public's right to know really should be.

We have a Government agency called NHTSA, the National
Highway Traffic Safety Agency, that is really mainly involved in
testing cars and making public information about cars, and we
have the Consumer Product Safety Commission, devoted entirely to
testing all kinds of consumer products, from hair dryers to televi-
sion sets to toys, to God knows what, and publicizing that for the
benefit of consumers. And this goes on and on and on in society for
the principle that people have the right to know about the things
that affect their lives. And if we do it for these sort of inconsequen-
tial consumer purchases, why can't we do it for the doctor that is
going to put a knife to them, a scalpel to them and to the hospitals
that are going to be in charge of their health for a period in time
when they are very vulnerable, where they are very subject to no-
socomial infections, and they are defenseless, and their defenses
are down emotionally, physicially, in every way.

It seems to me that this is an idea whose time has come, and I
think that it is probably overdue for the best minds in the medical
community to be putting together plans and systems to make that
system available to consumers. The barely rebuttable presump-
tion-you who are lawyers know what I am talking about-should
be to make it available. It can be rebutted in specific limited cir-
cumstances, where the balance should be tipped toward privacy,
but the assumption should be, a fairly rebuttable presumption
should be, it is public, the future patient, the putative patient has a
right to know.

I hope that the medical community will begin the function with
that assumption and devise ways that do protect the honest practi-
tioner, do protect perhaps the chap who had one untoward medical
happening in a perfectly creditable career, but also have as its
main goal giving health consumers the information they need to
make those tremedously important decisions.

Mr. Bovbjerg, I know you have been waiting to speak.
Mr. BOVBJERG. I wanted to point out, Congressman, how your

two concerns interrelated. One was, if we went to some alternative
system of whatever type, would there not be a lot more cases, and
would that be affordable? And the other is, how about deterrents in
finding these things? I think that, in fact, one of the things we
need more than anything, for the purpose of finding, not just bad
practitioners, but bad practice or problematic procedures or what-
ever, is a lot more cases through the system, whatever the system
is, as long as we are dealing with something that is like 1 in 20,
100, whatever number you like, of not finding very many of these,
you are going to have a system that is perceived as somewhat
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random, somewhat of a lottery, and therefore, there would be a lot
of resistance to what you are proposing.

If you go to a system which deemphasizes a lot of the tensions, a
lot of the big dollar, a lot of the all or nothing, and you run a lot
more of those through the system, you won't have the same types
of problems that you identified, be able to find a lot more of these
problem physicians, problem practices, problem days of the week.
Who knows what you might find?

Representative SCHEUER. Any other thoughts?
[No response.]
Representative SCHEUER. Well, it is almost 5:30. We've all had a

long day. You have been very, very patient. Your testimony has
been extremely helpful, very thoughtful, and we thank you very
much. I thank you again for your great contribution. The hearing
is adjourned.

[Whereupon, at 5:20 p.m., the subcommittee adjourned, subject to
the call of the Chair.]
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OPENING STATEMENT OF REPRESENTATIVE SCHEUER,
CHAIRMAN

Representative SCHEUER. Today's hearing is the ninth and final
hearing in this series of hearings on "The Future of Health Care in
America."

We have a remarkably talented list of experts who are going to
review a broad range of important health care issues that will con-
clude our set of hearings on America's future health care system.

Today, we'll hope that the witnesses will put into sharper focLs
some of the things we've learned during the 2 months of hearings
of this subcommittee. And with the aid of the distinguished and ex-
perienced group of witnesses, we will peer into the future and see
how we can use what we know about our current health care
system as a means of promoting a more effective, more rationa-
lized, more compassionate, more caring and more egalitarian and
fair health care system in the 21st century.

Before turning to our witnesses, let me review what we've
learned in this truly remarkable set of hearings.

In the past 2 months, we've heard testimony from about 70 wit-
nesses representing a broad spectrum of professionals including
physicians and lawyers, demographers, economists, ethicists, psy-
chologists, sociologists, and other professionals in the health care
system.

And several themes seem to be repeated consistently throughout
our deliberations.

First, numerous witnesses, starting out with former Secretary of
Health, Education, and Welfare, Joe Califano, noted that the
United States spends 50 percent more of its GNP in health care
compared to the average of the OECD countries, the developed
countries of Western Europe, Japan, Australia, New Zealand,
Canada, and the like. We're at 12 percent. OECD averages about 8
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percent. Yet none of the witnesses testified that we have 50 percent
better health outcomes than the OECD countries, or indeed any
percent better outcomes.

Some witnesses like Secretary Califano and Professor Uwe Rein-
hardt of Princeton University indicated that perhaps 20 to 25 per-
cent of our total health care bill of about $500 billion-$125 bil-
lion-was wasted for an extraordinarily chaotic and disorganized
health care system that was full of duplications, overlappings, on
the one hand, and gaps and vacuums on the other hand. A high
administrative overhead and a vast degree of unnecessary proce-
dures, unnecessary surgery that not only added to our health care
bill, but added to patient discomfort and poor health outcomes.

Other representatives like the American Medical Association and
the American Hospital Association, attempted to explain those ex-
penditures by noting that we have a very diverse and pluralistic
health care system that offers many choices to health care consum-
ers and it is worth the price tag.

Whether it is worth $125 billion is a very arguable point.
Nobody mentioned that our health care system is 50 percent

better or produces health outcomes 50 percent better than our
fellow developed countries of Europe and the rest of the world
which seems to get along with a vastly lower percentage of GNP
applied to health.

There also are a number of anomalies in our health care system.
How come the United States, which developed the production

line 50 or 60 years ago, and that over the generations has the most
rationalized industry in the world, has such a chaotic and disorga-
nized and cost ineffective, irrational health care system?

How come in a country that's worried about galloping escalation
of health care costs that are going up at twice the rate of the con-
sumer price index, we spend so much on developing new proce-
dures, new surgery, new products at the cutting edge of high tech-
nology, but we spend so little on teaching ourselves that we have
met the enemy and he is us, that we are in charge of our health
outcomes and that when we get control of our malbehavior, of con-
sumption of alcohol, consumption of tobacco, consumption of drugs,
poor diet, lack of exercise, obesity, when we get control of our be-
havior, we'll have a vast increase in health outcomes and a vast
reduction of hundreds of billions of dollars.

We have 350,000 deaths a year from cigarette consumption, at a
total cost to the public of about $65 billion. No person has been
more eloquent and articulate on this matter than the Surgeon Gen-
eral, who is going to be our first witness.

Yet, what have we done in this country in terms of organized
public education programs on preventive health to get people to
stop smoking, to get people to stop indulging in alcohol to excess, to
reduce the 125,000 deaths that we have every year from alcohol, to
reduce the toll, the terrible price our country is paying for drug ad-
diction, not only in dollars but in urban destabilization, almost to
the point of disintegration.

How come we have such a predilection on spending our dollars in
high-tech development of new products and new procedures, but we
don't have any reimbursement for doctors who simply want to
counsel patients?
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How come we have such a predilection for high tech but yet
there are 37 million people who are falling through the cracks in
our country and have no regular organized access to the health
care system?

How come we're so concerned with high tech, and I think we
should be, that we provide all kinds of open-heart surgery and so-
phisticated devices and treatments and systems for the elderly, but
when it comes time for them to recuperate and they need long-
term care, we have no way of giving them long-term care unless
they spend themselves down to insolvency.

Well, these are just some of the anomalies in our health care
system that I hope we will address.

Dr. Koop wrote in his prepared statement that the American
people are getting mad at some of the outrages of personal behav-
ior in health that are costing them so dearly. And he's right. How
come we have done so little to provide both incentives to good per-
sonal behavior as far as health is concerned, and disincentives to
carrying on these harmful patterns of personal behavior that Dr.
Koop has so eloquently described and which he accurately de-
scribed as a phenomenon that's making the American people mad?

Let's now turn to our first witness, Dr. Everett Koop, the Sur-
geon General of the United States.

I felt like apologizing to Dr. Koop because, with his very busy
schedule and his being tugged and hauled in so many directions,
there was some question on his part and his staff's part as to
whether he ought to testify here this morning. I badgered him un-
mercifully and unabashedly. I felt a little bit ashamed at having
done that, although I was very happy he consented to appear. But
when I read his prepared statement last night, I realized how right
I was, and I now have no sense of shame at having badgered you
and prodded you.

Dr. Koop, your prepared statement was so excellent, so remarka-
ble in its wise, avuncular quality. I felt I was being lectured by the
famous artist who did the Saturday Evening Post covers and that I
was being lectured by a wise, avuncular family physician on the
wisdom and the verities of health care, of health behavior.

So I welcome you, Dr. Koop. There were some among us when
you became Surgeon General some years ago who had some reser-
vations about some of your views, some of your positions. But I
must say that over the years, you have transcended all of those
hesitations that some of us had and you have established yourself
as a Surgeon General who is larger than life, who is everything to
everybody.

You embody and inculcate in your courage and your forthright-
ness and in the direct and simple, understandable way in which
you've expressed yourself on such a wide variety of sensitive issues
so constructively, such persuasiveness, that you will go down in the
history books as one of the giants of American medicine in this
century.

I don't think I'm engaging in hyperbole and exaggeration. Such
is the extraordinary order of magnitude, of credibility and respect
and affection in which you are held by the entire spectrum of
public officials and citizens, from liberal to conservative.
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The view is unanimous on the remarkable quality of the service
you have rendered and the leadership that you have rendered.

And I'm very happy and very proud that you should have found
time in your schedule to appear before us today.

So, at this point, why don't I give you such time, as you may
need, and suggest to you that your prepared statement will be
printed in full in the record and hopefully, you'll chat with us in-
formally and then I'm sure we'll have some questions for you.

STATEMENT OF C. EVERETT KOOP, M.D., SURGEON GENERAL,
PUBLIC HEALTH SERVICE, DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Dr. Koop. Thank you very much, sir. I do appreciate those kind
words.

I hope you realize that after such an embarrassing introduction,
it's hard to perform as well as one might. But I will proceed with
my remarks. And knowing that you've had so much good advice
and will be hearing from excellent witnesses today, I would like to
touch on three overarching issues in my prepared statement and
then answer questions for the remainder of my time.

TECHNOLOGY'S ROLE IN HEALTH CARE

The first issue that I want to raise and to which you have al-
ready referred, is the future relationship between technology and
health care to which you have already referred. Technology has
had a very pervasive influence so far, but will it always be so? For
many years, we've assumed that the health status of our people
would constantly improve as long as we continued to push against
the frontiers of biomedical technology. The American people have
supported that assumption in a way that counts; that is, through
taxes and through donations willingly given.

However, in recent years, I've begun to detect a countertrend in
which the public, and even some members of the medical profes-
sion itself, question the high cost and limited results of new medi-
cal technologies.

There is, for example, a lively public debate over the use of so-
called extraordinary measures to save or prolong the lives of the
terminally ill. I have been involved in that debate for many years,
both before and since becoming Surgeon General.

Recently, much public sentiment has been raised against the use
of such measures. I wouldn't say that most people feel this way,
but certainly a substantial and vocal minority does not want their
physicians to prolong their lives if there is any chance at all that
the kind of life being prolonged will be qualitatively less than the
life that they have known.

In other words, while the American people welcome the expecta-
tion of longer life, they don't want longevity at any cost and they
see technology, in a sense, perpetrating longevity upon a dubious
and, at times, even unwilling public.

In other areas, there is also growing skepticism as to the adequa-
cy of technology to solve the major contemporary health problems
of our people. In fact, the keystone of public health for the past
decade, and certainly for the future as well, has been the idea that
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each person makes the key decisions day by day that affect his or
her own health. Decisions, for example, which you've already allud-
ed to-eat sensibly and exercise regularly, stop smoking and stop
using dangerous drugs, ensure that one's workplace is safe and
healthful, and live at home and at play in a manner that will en-
hance and not imperil one's health status.

In fact, as more and more people make and benefit from these
kinds of personal decisions, I think we may find that fewer and
fewer people will retain such complete and uncritical faith in high-
tech medicine, as was the case, say, in the 1950's and 1960's.

Also, the new technologies tend to respond to conditions that are
rare in the patient population or they require the kind of difficult
ethical and moral choices that most people would rather not have
to make.

For example, I would not minimize the significance of the esoter-
ic technologies that reverse infertility. However, the popular pref-
erences for dealing with this medical problem still seem to be adop-
tion, routine drug therapies, and resignation.

During the years when technology was considered the sine qua
non of medical practice, the pressures of the marketplace tended to
skew support for research away from the basic sciences and toward
research applications and product development. This is clear from
the annual reports of the National Science Foundation for the past
two decades.

But what if, as I've indicated, that market pressure begins to
ease? Then we might see basic research successfully compete for
more resources, more bench scientists, additional academic facili-
ties, and more Government and private funds as well.

Concurrently, I believe we will also see an increasingly impor-
tant role for the field of so-called low-tech applications to health
care and health administration.

In one of his plays, George Bernard Shaw asked why we pay doc-
tors to take a leg off, but we don't pay them to keep a leg on. Now,
almost 80 years have passed and we still haven't come up with a
good answer. In fact, our technology-driven reimbursement system,
whether that of the Government or out of pocket, is predicated on
taking the leg off.

That's today. But I do not think the system will remain that way
tomorrow because of the shift in the public's own perception of
what it really needs. I think we're beginning to hear the public say
that it needs and wants the kind of hardware and systems that pro-
mote healthful living or that help older people and people with dis-
abilities or chronic illnesses to live safely, healthfully, and inde-
pendently in their own homes.

I think we should try to understand how and why that may be
happening and what it could mean for the future of biomedical re-
search and for health care in general.

RELATIONSHIP BETWEEN PUBLIC AND HEALTH SYSTEM

The second issue I'd like to discuss is the changing relationship
between the public and the health care system. Many factors are
bringing about this change. One is the increased mobility of the
American people. This phenomenon makes it less likely that the
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average patient will be known and served by the same physician
and same hospital staff for a lifetime. Yet, that had been our norm
for almost three centuries.

Another factor is the rise in prepaid practices of one kind or an-
other. These, while more cost efficient, also tend to automize pa-
tient care. I'm not saying the change is either good or bad. I'm
saying it's different and the difference is significant for the long-
term relationship between health care and the public.

The third factor is the well-advertised and well-discussed shift in
the demography of our country, the so-called graying of America.
Already, the specialty of geriatrics is responding to newly recog-
nized health needs of the aged. This specialty now joins two others,
pediatrics and family medicine, to divide primary care and, again,
change all of our traditional ideas about the continuity of care.

I'm afraid that many of the assumptions upon which we base
much of our health planning and financing may still reflect a pa-
tient-to-system relationship that for many individuals and many in-
stitutions no longer exists.

Let me illustrate this with a little anecdote. Last winter, I con-
vened the Surgeon General's workshop on self-help. My purpose
was to gain a better sense of what was going on in this new area
and what the Federal Government's role might be, if any. I discov-
ered that an estimated 15 million Americans are involved in the
self-help movement, that they represent all social, racial, ethnic,
geographic, and economic groups, and that they are fiercely inde-
pendent.

I also discovered that they are providing leadership in three
health areas in which traditional medicine and public health are
still searching for meaningful roles. These are health promotion,
disease prevention, and the counseling function called cognitive
medicine by some physicians.

The self-help movement embraces Alcoholics Anonymous and a
number of allied organizations, smoking cessation groups and pro-
grams, and counseling and treatment groups for drug addicts.
There's also an ever-expanding assortment of support groups for
persons with family, personality, sexuality, or infectious disease
problems. For persons who've just kicked a habit of some kind, or
persons returning home after a major health ordeal, such as a
heart attack, cancer treatment, a stroke, and so on.

You'll note, Mr. Chairman, that these diseases and disorders are
among the most serious public health problems we face today-sub-
stance abuse, including cigarettes, the epidemics of sexually trans-
mitted diseases (STD's) and acquired immune deficiency syndrome
(AIDS), and the three persistent major killers of our people-heart
disease, cancer, and stroke.

Traditional fee-for-service medicine or tax-supported public
health programs generally do not respond to the intensely personal
aspects of these perceived health problems. Also, since the individ-
ual decides when such assistance is no longer needed, there is no
generally recognized end point. Therefore, there is no specific point
at which expenditures must end or reimbursement must begin.

I honestly marvel at the extraordinary degree to which average
Americans are engaged in these do-it-yourself health programs and
also the degree to which they are truly helped by them. My only
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concern, and it's a major one, is that some people who need the
help of experts with medical training, aren't getting it or are avoid-
ing it. Thus their health, and possibly their lives, may be in peril
as a consequence.

I would like to see more physicians, nurses, and allied health
professionals become involved in what is now called self-help or do-
it-yourself health care. My instincts tell me it would be very useful
if this kind of partnership did develop.

But whether traditional medicine and the public health sectors
do or do not get involved, I believe this movement will continue to
grow and become not merely an alternative system of health care,
but, in fact, our other national system of health maintenance,
health promotion, and disease and disability prevention.

HEALTH COMMUETY VALUES

That leads me to the third and final issue I want to touch on this
morning, Mr. Chairman. It's the related issue of community health
values and public support.

I mention it because in the course of my involvement with the
AIDS epidemic, I have seen the outlines of this issue already form-
ing. Also, it is a kind of corollary of the issues I've discussed so far.

Let me begin by saying that the American people are generous to
a fault. Through taxes and through personal out-of-pocket dona-
tions, they do want to help everyone in our society achieve good
health and the good life that comes with good health.

But they also can become impatient. For example, most Ameri-
cans disapprove of smoking and would like to see all smokers stop.
And through the self-help movement, many smokers are indeed
quitting the habit. But it's happening very slowly.

Hence, the nonsmoking public is asking for new and stronger
State and local laws to curb cigarette smoking in the workplace
and in all public, governmental, and commercial buildings.

Most health and life insurance companies now have a separate
and higher premium for smokers based on the theory that a person
who smokes ought to pay a larger share for the consequences of
that unhealthy behavior.

New laws, higher premiums, and segregation at the worksite are
examples of public retribution directed against smokers. It is being
exercised against others as well-drunk drivers, drug addicts, pro-
miscuous and pregnant teenagers, and others who are perceived as
deviating from the community standard of normative behavior.

But the American people are still very generous and very forgiv-
ing and they do honestly believe in and will continue to support
public health programs that promise redemption.

But they are not pushovers, either. It is possible that the Ameri-
can people, already traveling the road of retribution, may begin to
exercise their retributive powers more and more. The object will
continue to be the individual who willfully behaves in a high-risk
manner-alcoholics, drug addicts, cigarette smokers, sexually pro-
miscuous people of all ages, dangerous drivers, wifebeaters, child-
beaters, and others.

At the top of that list right now is the person with AIDS, some-
one who contracted that lingering, but fatal, disease through what
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the community regards as an unsavory act, sodomy or intravenous
drug abuse. It is possible that a reaction of retribution toward
people with AIDS may come about in the 1990's when the annual
cost of AIDS-related research and patient care are expected to
reach and then exceed $5 billion.

The 1990's is also that point in time when new cases of AIDS will
be reported among people who most likely became infected some-
time after, and maybe long after, the human immunodeficiency
virus, or HIV, was identified and the nationwide AIDS prevention
program was well underway.

Such a public response would be a tragic development, but not
unexpected. It would be consistent with the other retributive
trends I mentioned earlier.

Our challenge, then, would be to recognize, if and when it comes,
this reaction by the general public against high-risk individuals
and try to channel it into some more positive, more tolerant re-
sponses.

At stake is the very basis of the American approach to public
health itself; that is, the majority of the American people who live
their lives in a generally healthful, low-risk manner have been
willing to support, sometimes enthusiastically and sometimes
grudgingly, the services that take care of the minority of people
who live in a generally unhealthy and high-risk manner.

In many respects, this is the most important issue of all. We
know that health care costs are taking a larger and larger share of
the gross national product. It stands to reason, then, that more and
more Americans will begin to look with greater critical interest not
only at our system of health care, but also at the people directly
benefiting from that system.

That could be a very welcome development because it is rooted in
our system of participatory democracy. But it could also be a pain-
ful development for many of our citizens and we ought to be pre-
pared to deal with that.

Let me close, then, Mr. Chairman, by saying that I anticipate
certain major changes in American health care over the next sev-
eral decades. Some will be easier to experience than others. But, on
balance, I see them as contributing to a stronger, more responsive,
more contemporary system of health care for the next generation
and for succeeding generations of Americans.

Thank you, sir, and I will be glad to answer your questions.
[The prepared statement of Dr. Koop follows:]



587

PREPARED STATEMENT OF C. EVERETT KOOP, M.D.

THANK YOU, MR. CHAIRMAN,

I AM PLEASED TO JOIN YOU THIS MORNING AND TO CONTRIBUTE TO

THE RECORD BEING BUILT BY THIS COMMITTEE IN REGARD TO "THE FUTURE

OF HEALTH CARE IN AMERICA."

I KNOW YOU'VE COVERED A GREAT MANY TOPICS IN MEDICINE AND

PUBLIC HEALTH IN YOUR PREVIOUS COMMITTEE HEARINGS, AND, OF

COURSE, A NUMBER OF EXCELLENT WITNESSES FOLLOW MY APPEARANCE THIS

MORNING, WHAT I WOULD LIKE TO DO, THEN, IS TO TOUCH UPON THREE

OVER-ARCHING ISSUE-S IN THIS BRIEF OPENING STATEMENT AND THEN

ANSWER QUESTIONS FOR THE REMAINDER OF MY TIME.
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THE FIRST ISSUE I WANT TO RAISE IS THE FUTURE RELATIONSHIP

BETWEEN TECHNOLOGY AND HEALTH CARE. TECHNOLOGY HAS HAD A VERY

PERVASIVE INFLUENCE SO FAR. BUT WILL IT ALWAYS BE SO?

FOR MANY YEARS WE'VE ASSUMED THAT THE HEALTH STATUS OF OUR

PEOPLE WOULD CONSTANTLY IMPROVE, AS LONG AS WE CONTINUED TO PUSH

AGAINST THE FRONTIERS OF BIOMEDICAL TECHNOLOGY. AND THE

AMERICAN PEOPLE HAVE SUPPORTED THAT ASSUMPTION IN A WAY THAT

COUNTS: THAT IS, THROUGH TAXES AND DONATIONS WILLINGLY GIVEN.

HOWEVER, IN RECENT YEARS, I'VE BEGUN 10 DETECT A COUNTER-

TREND, IN WHICH THE PUBLIC -- AND EVEN SOME MEMBERS OF THE

MEDICAL PROFESSION ITSELF -- QUESTION THE HIGH COST AND LIMITED

RESULTS OF NEW MEDICAL TECHNOLOGIES.
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THERE IS, FOR EXAMPLE, A LIVELY PUBLIC DEBATE OVER THE USE

OF SO-CALLED "EXTRAORDINARY" MEASURES TO SAVE OR PROLONG THE

LIVES OF THE TERMINALLY ILL. I'VE BEEN INVOLVED IN THAT DEBATE

FOR MANY YEARS, BOTH BEFORE AND SINCE BECOMING SURGEON GENERAL.

RECENTLY, HOWEVER, MUCH PUBLIC SENTIMENT HAS BEEN RAISED

AGAINST THE USE OF SUCH MEASURES. I WOULDN'T SAY THAT UI[

PEOPLE FEEL THIS WAY, BUT CERTAINLY A SUBSTANTIAL AND VOCAL

MINORITY DOES KI WANT THEIR PHYSICIANS TO PROLONG THEIR LIVES,

IF THERE'S ANY CHANCE AT ALL THAT THE KIND OF LIFE BEING

PROLONGED WILL BE QUALITATIVELY LESS THAN THE LIFE THEY'VE KNOWN.
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IN OTHER WORDS, WHILE THE AMERICAN PEOPLE WELCOME THE

EXPECTATION OF LONGER LIFE, THEY DON'T WANT LONGEVITY AT ANY

COST AND THEY SEE TECHNOLOGY, IN A SENSE, "PERPETRATING"

LONGEVITY UPON A DUBIOUS AND EVEN UNWILLING PUBLIC.

IN OTHER AREAS THERE IS ALSO GROWING SKEPTICISM AS TO THE

ADEQUACY OF TECHNOLOGY TO SOLVE THE MAJOR CONTEMPORARY HEALTH

PROBLEMS OF OUR PEOPLE. IN FACT, THE KEYSTONE OF PUBLIC HEALTH

FOR THE PAST DECADE -- AND CERTAINLY FOR THE FUTURE AS WELL --

HAS BEEN THE IDEA THAT EACH PERSON MAKES THE KEY DECISIONS, DAY-

BY-DAY,

THAT AFFECT HIS OR HER OWN HEALTH ... DECISIONS, FOR EXAMPLE ...
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* TO EAT SENSIBLY AND EXERCISE REGULARLY ..

* TO STOP SMOKING AND STOP USING DANGEROUS DRUGS ...

* TO ENSURE THAT ONE'S WORKPLACE IS SAFE AND HEALTHFUL ...

* AND TO LIVE AT HOME OR AT PLAY IN A MANNER THAT WILL ENHANCE

AND NOT IMPERIL ONE'S HEALTH STATUS.

IN FACT, AS MORE AND MORE PEOPLE MAKE -- AND BENEFIT FROM --

THESE KINDS OF PERSONAL DECISIONS, I THINK WE MAY FIND THAT FEWER

AND FEWER PEOPLE WILL RETAIN SUCH COMPLETE AND UNCRITICAL FAITH

IN HIGH-TECH MEDICINE AS WAS THE CASE, SAY, IN THE 1950s AND 60s.



592

ALSO, THE NEW TECHNOLOGIES TEND TC RESPOND TO CONDITIONS

THAT ARE RARE IN THE PATIENT POPULATION OR THEY REQUIRE THE KIND

OF DIFFICULT ETHICAL AND MORAL CHOICES THAT MOST PEOPLE WOULD

RATHER NOT MAKE.

FOR EXAMPLE, I WOULD NOT MINIMIZE THE SIGNIFICANCE OF THE

ESOTERIC TECHNOLOGIES THAT REVERSE INFERTILITY. HOWEVER, THE

POPULAR PREFERENCES FOR DEALING WITH THIS MEDICAL PROBLEM STILL

SEEM TO BE ADOPTION, ROUTINE DRUG THERAPIES ... AND RESIGNATION.

DURING THE YEARS WHEN TECHNOLOGY WAS CONSIDERED THE SINE QUA

NON OF MEDICAL PRACTICE, THE PRESSURES OF THE MARKETPLACE TENDED

TO SKEW SUPPORT FOR RESEARCH AWAY FROM THE BASIC SCIENCES AND

TOWARD RESEARCH APPLICATIONS AND PRODUCT DEVELOPMENT. THIS IS

CLEAR FROM THE ANNUAL REPORTS OF THE NATIONAL SCIENCE FOUNDATION

FOR THE PAST TWO DECADES.
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BUT WHAT IF, AS I'VE INDICATED, THAT MARKET PRESSURE BEGINS

TO EASE? THEN WE MIGHT SEE BASIC RESEARCH SUCCESSFULLY COMPETE

FOR MORE RESOURCES: MORE BENCH SCIENTISTS, ADDITIONAL ACADEMIC

FACILITIES, AND MORE GOVERNMENT AND PRIVATE FUNDS AS WELL.

CONCURRENTLY, I BELIEVE WE'LL ALSO SEE AN INCREASINGLY

IMPORTANT ROLE FOR THE FIELD OF SO-CALLED "LOW-TECH" APPLICATIONS

TO HEALTH CARE AND HEALTH ADMINISTRATION.

IN ONE OF HIS PLAYS, GEORGE BERNARD SHAW ASKED WHY WE PAY

DOCTORS TO TAKE A LEG OFF BUT WE DON'T PAY THEM TO KEEP A LEG

ON. NOW, ALMOST 80 YEARS HAVE PASSED AND WE STILL HAVEN'T COME

UP WITH A GOOD ANSWER. IN FACT, OUR TECHNOLOGY-DRIVEN

REIMBURSEMENT SYSTEM -- WHETHER BY GOVERNMENT OR OUT-OF-POCKET

-- IS PREDICATED ON TAKING THE LEG OFF.



594

THAT'S TODAY. BUT I DON'T THINK THE SYSTEM WILL REMAIN THAT

WAY TOMORROW BECAUSE OF THE SHIFT IN THE PUBLIC'S OWN PERCEPTION

OF WHAT IT REALLY NEEDS. AND I THINK WE'RE BEGINNING TO HEAR THE

PUBLIC SAY THAT IT NEEDS AND WANTS THE KIND OF HARDWARE AND

SYSTEMS THAT PROMOTE HEALTHFUL LIVING OR THAT HELP OLDER PEOPLE

AND PEOPLE WITH DISABILITIES OR CHRONIC ILLNESSES TO LIVE SAFELY,

HEALTHFULLY, AND INDEPENDENTLY IN THEIR OWN HOMES.

I THINK WE SHOULD TRY TO UNDERSTAND HOW AND WHY THAT MAY BE

HAPPENING AND WHAT IT COULD MEAN FOR THE FUTURE OF BIOMEDICAL

RESEARCH AND OF HEALTH CARE IN GENERAL.

A SECOND ISSUE IS THE CHANGING RELATIONSHIP BETWEEN THE

PUBLIC AND THE HEALTH CARE SYSTEM.
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MANY FACTORS ARE BRINGING ABOUT THIS CHANGE. ONE IS THE

INCREASED MOBILITY OF TUE AMERICAN PEOPLE. THIS PHENOMENON MAKES

IT LESS LIKELY THAT THE AVERAGE PATIENT WILL BE KNOWN AND SERVED

BY THE SAME PHYSICIAN AND SAME HOSPITAL STAFF FOR A LIFETIME.

YET, THAT HAS BEEN OUR NORM FOR ALMOST THREE CENTURIES.

ANOTHER FACTOR IS THE RISE IN PREzPAID PRACTICES OF ONE KIND

OR ANOTHER. THESE, WHILE MORE COST-EFFICIENT, ALSO TEND TO

ATOMIZE PATIENT CARE. I'M NOT SAYING THE CHANGE IS GOOD OR BAD.

I'M SAYING IT'S DIFFERENT AND THE DIFFERENCE IS SIGNIFICANT FOR

THE LONG-TERM RELATIONSHIP BETWEEN HEALTH CARE AND THE PUBLIC.
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A THIRD FACTOR IS THE WELL-ADVERTISED ANJD WELL-DISCUSSED

SHIFT IN THE DEMOGRAPHY OF OUR COUNTRY, THE SO-CALLED "GRAYING OF

AMERICA."

ALREADY THE SPECIALTY OF GERIATRICS IS RESPONDING TO NEWLY

RECOGNIZED HEALTH NEEDS OF THE AGED. NOW THIS SPECIALTY JOINS

TWO OTHERS -- PEDIATRICS AND FAMILY MEDICINE -- TO DIVIDE UP

PRIMARY CARE AND, AGAIN, CHANGE ALL OUR TRADITIONAL IDEAS ABOUT

CONTINUITY OF CARE.

I'M AFRAID THAT MANY OF THE ASSUMPTIONS UPON WHICH WE BASE

MUCH OF OUR HEALTH PLANNING -- AND FINANCING, I MIGHT ADD -- MAY

STILL REFLECT A PATIENT-TO-SYSTEM RELATIONSHIP THAT, FOR MANY

INDIVIDUALS AND MANY INSTITUTIONS, NO LONGER EXISTS.
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LET ME ILLUSTRATE THIS WITH A LITTLE ANECDOTE. LAST WINTER

I CONVENED A "SURGEON GENERAL'S WORKSHOP ON SELF-HELP." MY

PURPOSE WAS TO GAIN A BETTER SENSE OF WHAT WAS GOING ON IN THIS

NEW AREA AND WHAT THE GOVERNMENT'S ROLE MIGHT BE -- IF ANY.

I DISCOVERED THAT AN ESTIMATED 15 MILLION AMERICANS ARE

INVOLVED IN THE SELF-HELP MOVEMENT ... THAT THEY REPRESENT ALL

SOCIAL, RACIAL, ETHNIC, GEOGRAPHIC, AND ECONOMIC GROUPS ... ANiD

THAT THEY ARE FIERCELY INDEPENDENT.

I ALSO DISCOVERED THAT THEY ARE PROVIDING LEADERSHIP IN

THREE HEALTH AREAS IN WHICH TRADITIONAL MEDICINE AND PUBLIC

HEALTH ARE STILL SEARCHING FOR MEANINGFUL ROLES: HEALTH

PROMOTION, DISEASE PREVENTION, AND THE COUNSELING FUNCTION,

CALLED "COGNITIVE MEDICINE" BY SOME PHYSICIANS.
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THE SELF-HELP MOVEMENT EMBRACES ALCOHOLICS ANONYMOUS AND

A NUMBER OF ALLIED ORGANIZATIONS ... SMOKING CESSATION GROUPS AND

PROGRAMS ... AND COUNSELING AND TREATMENT GROUPS FOR DRUG

ADDICTS.

THERE'S ALSO AN EVER-EXPANDING ASSORTMENT OF "SUPPORT

GROUPS" FOR PERSONS WITH FAMILY, PERSONALITY, SEXUALITY, OR

INFECTIOUS DISEASE PROBLEMS; PERSONS WHO'VE JUST "KICKED A HABIT"

OF SOME KIND; OR PERSONS RETURNING HOME AFTER A MAJOR HEALTH

ORDEAL, SUCH AS A HEART ATTACK, CANCER TREATMENT DIAGNOSIS, A

STROKE, AND SO ON.-
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YOU'LL NOTICE, MR. CHAIRMAN, THAT THESE DISEASES AND

DISORDERS ARE ALSO AMONG THE MOST SERIOUS PUBLIC HEALTH PROBLEMS

WE FACE TODAY: SUBSTANCE ABUSE, INCLUDING CIGARETTES ... THE'

EPIDEMICS OF SYPHILIS, HERPES, GONORRHEA, AND AIDS ... AND THE

THREE PERSISTENT MAJOR KILLERS OF OUR PEOPLE: HEART DISEASE,

CANCER, AND STROKE.

TRADITIONAL FEE-FOR-SERVICE MEDICINE OR TAX-SUPPORTED

PUBLIC HEALTH PROGRAMS GENERALLY DO NOT RESPOND TO THIS INTENSELY

PERSONAL ASPECT OF THESE PERCEIVED HEALTH PROBLEMS. ALSO, SINCE

THE INDIVIDUAL DECIDES WHEN SUCH ASSISTANCE IS NO LONGER NEEDED,

THERE IS NO GENERALLY RECOGNIZED END-POINT; THEREFORE, THERE IS

NO SPECIFIC POINT AT WHICH EXPENDITURES MUST END OR REIMBURSE-

MENTS MUST BEGIN.
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I HONESTLY MARVEL AT THE EXTRAORDINARY DEGREE TO WHICH

AVERAGE AMERICANS ARE ENGAGED IN THESE PDO-IT-YOURSELF" HEALTH

PROGRAMS AND ALSO THE DEGREE TO WHICH THEY ARE TRULY HELPED BY

THEM.

MY ONLY CONCERN -- AND IT'S A MAJOR CONCERN -- IS THAT SOME

PEOPLE WHO NEED THE HELP OF EXPERTS WITH MEDICAL TRAINING AREN'T

GETTING IT OR ARE AVOIDING IT ... AND THEIR HEALTH AND POSSIBLY

THEIR LIVES MAY BE IN PERIL AS A CONSEQUENCE.

I'D LIKE TO SEE MORE PHYSICIANS, NURSES, AND ALLIED HEALTH

PROFESSIONALS BECOME INVOLVED IN WHAT IS NOW CALLED "SELF-HELP"

OR "DO-IT-YOURSELF" HEALTH CARE. MY INSTINCTS TELL ME IT WOULD

BE VERY USEFUL IF THEY DID.
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BUT WHETHER TRADITIONAL MEDICINE AND PUBLIC HEALTH DO OR DO

NOT GET INVOLVED, I BELIEVE THIS MOVEMENT WILL CONTINUE TO GROW

AND BECOME NOT MERELY AN "ALTERNATIVE" SYSTEM OF HEALTH CARE BUT

IN FACT OUR OTHER NATIONAL SYSTEM OF HEALTH MAINTENANCE, HEALTH

PROMOTION, AND DISEASE AND DISABILITY PREVENTION.

AND THAT LEADS ME TO THE THIRD AND FINAL ISSUE I WANT TO

TOUCH ON THIS MORNING, MR. CHAIRMAN. IT IS THE RELATED ISSUE OF

HEALTH. COMMUNITY VALUES. AND PUBLIC SUPPORT.

I MENTION IT BECAUSE, IN THE COURSE OF MY INVOLVEMENT WITH

THE AIDS EPIDEMIC, I'VE SEEN THE OUTLINES OF THIS ISSUE ALREADY

FORMING, ALSO, IT IS A KIND OF COROLLARY OF THE ISSUES I'VE

DISCUSSED SO FAR.

89-804 0 - 89 - 20
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LET ME BEGIN BY SAYING THAT THE AMERICAN PEOPLE ARE GENEROUS

TO A FAULT. THROUGH TAXES AND THROUGH PERSONAL, OUT-OF-POCKET

DONATIONS THEY WANT TO HELP EVERYONE IN OUR SOCIETY ACHIEVE GOOD

HEALTH AND THE GOOD LIFE THAT COMES WITH GOOD HEALTH.

BUT THEY CAN ALSO BECOME IMPATIENT. FOR EXAMPLE, MOST

AMERICANS DISAPPROVE OF SMOKING AND WOULD LIKE TO SEE ALL SMOKERS

STOP. AND, THROUGH THE SELF-HELP MOVEMENT, MANY SMOKERS ARE

INDEED QUITTING THE HABIT. BUT IT'S HAPPENING VERY SLOWLY.

HENCE, THE NON-SMOKING PUBLIC IS ASKING FOR NEW AND STRONGER

STATE AND LOCAL LAWS TO-CURB CIGARETTE SMOKING IN THE WORKPLACE

AND IN ALL PUBLIC GOVERNMENTAL AND COMMERCIAL BUILDINGS.
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MOST HEALTH AND LIFE INSURANCE COMPANIES NOW HAVE A SEPARATE

-- AND HIGHER -- PREMIUM FOR SMOKERS, ALSO, ON THE THEORY THAT A

PERSON WHO SMOKES OUGHT TO PAY A LARGER SHARE FOR THE CONSE-

OUENCES OF THAT UNHEALTHY BEHAVIOR.

NEW LAWS, HIGHER PREMIUMS, AND SEGREGATION AT THE WORKSITE

ARE EXAMPLES OF PUBLIC RETRIBUTION DIRECTED AGAINST SMOKERS. BUT

IT IS BEING EXERCISED AGAINST OTHERS AS WELL: DRUNK DRIVERS,

DRUG ADDICTS, PROMISCUOUS AND PREGNANT TEEN-AGERS, AND OTHERS

WHO ARE PERCEIVED AS DEVIATING FROM THE COMMUNITY'S STANDARD OF

NORMATIVE BEHAVIORi
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BUT THE AMERICAN PEOPLE ARE STILL VERY GENEROUS AND VERY

FORGIVING. THEY DO HONESTLY BELIEVE IN -- AND WILL CONTINUE TO

SUPPORT -- PUBLIC HEALTH PROGRAMS THAT PROMISE REDEMPTION,

BUT THEY AREN'T PUSH-OVERS. AND IT'S POSSIBLE THAT THE

AMERICAN PEOPLE -- ALREADY TRAVELING THE ROAD OF RETRIBUTION --

MAY BEGIN TO EXERCISE THEIR RETRIBUTIVE POWERS MORE AND MORE.

THE OBJECT WILL CONTINUE TO BE THE INDIVIDUAL WHO WILFULLY

BEHAVES IN A HIGH-RISK MANNER: DRUNKS, DRUG ADDICTS, CIGARETTE

SMOKERS, SEXUALLY PROMISCUOUS PEOPLE OF ALL AGES, DANGEROUS

DRIVERS, CHILD BEATERS, AND OTHERS.
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AND AT THE TOP OF THAT LIST RIGHT NOW IS THE PERSON WITH

AIDS ... SOMEONE WHO CONTRACTED THAT LINGERING BUT FATAL DISEASE

THROUGH WHAT THE COMMUNITY REGARDS AS AN UNSAVORY ACT: SODOMY OR

INTRAVENOUS DRUG ABUSE.

IT'S POSSIBLE THAT A PUBLIC REACTION OF RETRIBUTION TOWARD

PEOPLE WITH AIDS MAY COME ABOUT IN THE l990s, WHEN THE ANNUAL

COSTS OF AIDS-RELATED RESEARCH AND PATIENT CARE ARE EXPECTED TO

REACH OR EXCEED .5 BILLION.

THE 1990s IS-ALSO WHEN NEW CASES OF AIDS WILL BE REPORTED

AMONG PEOPLE WHO MOST LIKELY BECAME INFECTED SOMETIME AFTER --

AND MAYBE LONG AFTER -- THE HUMAN IMMUNODEFICIENCY VIRUS, OR

H.I.V., WAS IDENTIFIED AND THE NATIONWIDE AIDS EDUCATION PROGRAM

WAS WELL UNDER WAY.
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SUCH A PUBLIC RESPONSE WOULD BE A TRAGIC DEVELOPMENT -- BUT

NOT UNEXPECTED. IT WOULD BE CONSISTENT WITH THE OTHER RETRIB-

UTIVE TRENDS I MENTIONED EARLIER.

OUR CHALLENGE, THEN, WOULD BE TO RECOGNIZE -- IF AND WHEN

IT COMES -- THIS REACTION BY THE GENERAL PUBLIC AGAINST HIGH-RISK

INDIVIDUALS AND TO TRY TO CHANNEL IT INTO MORE POSITIVE, MORE

TOLERANT RESPONSES.

AT STAKE IS THE VERY BASIS OF THE AMERICAN APPROACH TO

PUBLIC HEALTH ITSELF: THAT IS, THE MAJORITY OF THE AMERICAN

PEOPLE WHO LIVE THEIR LIVES IN A GENERALLY HEALTHFUL, LQOW-RISK

MANNER HAVE BEEN WILLING TO SUPPORT -- SOMETIMES WILLINGLY AND

SOMETIMES GRUDGINGLY -- THE SERVICES THAT TAKE CARE OF A MINORITY

OF PEOPLE WHO LIVE IN A GENERALLY UNHEALTHFUL, HIGH-RISK MANNER.
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IN MANY RESPECTS, THIS IS THE MOST IMPORTANT ISSUE OF ALL.

WE KNOW THAT HEALTH COSTS ARE TAKING A LARGER AND LARGER SHARE OF

THE GROSS NATIONAL PRODUCT. IT STANDS TO REASON, THEN, THAT MORE

AND MORE AMERICANS WILL BEGIN TO LOOK WITH GREATER CRITICAL

INTEREST NOT ONLY AT OUR SYSTEM OF HEALTH CARE BUT ALSO AT THE

PEOPLE DIRECTLY BENEFITING FROM THAT SYSTEM.

THAT WOULD BE A VERY WELCOME DEVELOPMENT BECAUSE IT IS

ROOTED IN OUR SYSTEM OF PARTICIPATORY DEMOCRACY. BUT IT CAN BE A

PAINFUL DEVELOPMENT FOR MANY OF OUR CITIZENS, AND WE OUGHT TO BE

PREPARED FOR THAT..
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LET ME CLOSE, THEN, BY SAYING THAT I ANTICIPATE CERTAIN

MAJOR CHANGES IN AMERICAN HEALTH CARE OVER THE NEXT SEVERAL

DECADES. SOME WILL BE EASIER TO EXPERIENCE THAN OTHERS. BUT, ON

BALANCE, I SEE THEM AS CONTRIBUTING TO A STRONGER, MORE

RESPONSIVE, MORE CONTEMPORARY SYSTEM OF HEALTH CARE FOR THE NEXT

AND FOR SUCCEEDING GENERATIONS OF AMERICANS,

THANK YOU. AND NOW, IF YOU WISH, I'D BE PLEASED TO ANSWER

QUESTIONS.
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Representative SCHEUER. Well, thank you very much, Dr. Koop,
for this eloquent and touching statement.

INCENTIVES TO HEALTH PROMOTION

Dr. Koop, a key phrase that stuck in my mind as I read your tes-
timony last night was the phrase where you talked about new laws,
higher premiums, and segregation at the worksite as examples of
public retribution; the way our society expresses its frustration.
And sometimes approaching anger at the expensive and antisocial
results of high-risk behavior.

And we have addressed that in a few nominal ways. But we
really haven't done a systematic job of attaching incentives to
proper, positive health behavior and disincentives to negative
health behavior systematically across the board. And adopting the
policy, well, if you're going to smoke, you're going to die of cancer
of the lungs, that can be directly attributable to your habit, your
smoking addiction. If you're going to be an alcoholic that cripples
you and disables you in the conduct of your everyday affairs, im-
pacts on your family, your friends, your job, and so forth, society is
going to express its disapproval very strongly.

We don't want you to do this. We want you to do that. We want
you to engage in positive health behavior.

What kind of specific, let us say, financial incentives and/or dis-
incentives could we attach to this egregiously expensive and clearly
unproductive human behavior resulting from cigarette consump-
tion, alcohol consumption, drug consumption, obesity, and lack of
exercise?

I don't suppose any of us want a Federal nanny that is reaching
into the bedroom and tapping us on the shoulder and telling us not
to have that slice of pie or to get on the exercise bicycle.

But short of going to that extreme, do we have to sit at the other
extreme where we're doing virtually nothing to attach incentives
to good health behavior and disincentives to clearly bad and very
costly health behavior, both to the individual and to society?

What can you give us in the way of specific recommendations as
to what Congress or what the Governors, mayors, what society
should do to be a little bit more specific with these folks whose bad
behavior is costing them so dearly, and also costing society very
dearly?

How do we focus this feeling of public retribution that you feel is
welling up in constructive ways?

Dr. Koop. I think the first thing to say is that there's a strange
paradox in our health care system. We recognize that the promo-
tion of good health and the prevention of disease is the way to go.
We recognize that it's very effective and that it's very cheap. But
we tend not to pay for it.

I think that, for starters, one thing that we could do is to make
available to the average individual in our country those preventive
programs that would aid him to stop smoking, to stop drinking,
and to stop using drugs. In general, those services are not paid for
by insurance companies. They are also not paid for by Medicaid.
Yet, the amount of money it would cost for such services would be
a fraction of the end result of not doing it, which is the repairative
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and rehabilitative types of medicine and surgery that have driven
up medical costs to where they are today.

Representative SCHEUER. And I take it that you would favor com-
pensating physicians for the time they spend in counseling with pa-
tients, perhaps the most important function, I believe, that they
can play.

Dr. Koop. I think that that is absolutely true. What we have
done, you see, is to mount very large public and private partner-
ships in that direction mounting educational campaigns against
these things. But when the individual patient says, yes, I heard
you, and he goes to get that kind of care from a physician, he finds
his insurance plan doesn't cover it and he can't afford to pay out of
pocket. It think that is what has to be corrected.

Representative SCHEUER. We had excellent testimony a few days
ago from a union, the American Federation of State, County, and
Municipal Employees, known as AFSCME, where they described to
us some negotiations they had successfully completed, particularly
in Indianpolis, IN, where they had negotiated with companies-
rather, companies had insisted that in the union contract there
would be a requirement for members to participate in wellness pro-
grams, that the company would carry on as part of its broad scale
of extracurricular activities, let us say.

And the representatives of AFSCME indicate that they bar-
gained hard against that and felt that it would be an invasion of
the personal rights of privacy and so forth of the union members.
But they finally struck some kind of acceptable compromise with
the company, the corporation, and agreed to do that.

And at the end of a year or two, all hesitations, all their reserva-
tions of the union had disappeared into the morning mist and they
were absolutely enthusiastically supporting these wellness pro-
grams and workers were responding very positively to them. The
employees paid reduced insurance premiums, if they completed
these programs.

Is that the kind of pattern that you would like to see enlarged
upon and extrapolated around the country in various ways, encour-
aging employees to engage in a wellness type of program, be it at
the school, be it at the workplace, be it at the church, the synogo-
gue, at the community hall, the labor union hall, whatever?

Dr. Koop. I certainly would support it, sir. I do and I have.
I have focusd my attention on education at the worksite by com-

panies primarily in reference to smoking and to AIDS, but I also
have supported it in reference to exercise, diet and changes in the
type of food that's served in a cafeteria.

SMOKE-FREE woRKSIE

I think that the experience you just described has been sort of
the rule across the board in reference to smoking. I have been
watching this in terms of unions versus management. Five years
ago when management wanted to do things with unions about
having a smoke-free worksite, there was union resistance. But now
they've come to realize that when it comes to health, the goals of
both management and unions are the same. One of the most grati-
fying things I've seen in the past year is that when a union sits
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down with management to negotiate, it is the union that asks for
the smoke-free worksite.

So I think we're making progress in that area. But that kind of
partnership, I think, should be developed to address other health
areas and can do a tremendous amount of good for the future.

Representative ScHEum. Well, those words are music to my ears.
I'm the congressional sponsor of legislation that would require a
smoke-free workplace in all Federal buildings, with perhaps some
designated smoking areas.

The GSA has already put that into effect, but since their reach
only extends to about 30 percent of all Federal buildings, there are
70 percent of the Federal buildings, including the one in which
we're sitting now that are not covered and can't be covered by
GSA. About 41 States have legislated in this area, and hundreds
and hundreds of municipalities, but, of course, they can't reach the
Federal workplace.

I think it's about time that Congress did that in buildings like
this one, like the Defense Department buildings, the Post Office
buildings, and all of the others that aren't run by GSA.

And I think that this is an idea whose time has come. Most of
the Fortune 500 companies are already doing this.

Do you think we ought to give some kind of financial incentives,
tax incentives or some kind of subsidy, to corporations? Should we
provide some kind of incentives to business and unions to prolifer-
ate, to encourage the proliferation of these wellness programs,
either by tax incentives or government subsidy of the cost of these
programs?

DO NOT NEED FEDERAL INCENTIVES FOR HEALTH PROMOTION

Dr. Koom. No, I would not support that, Mr. Chairman. I do:;'t
think you have to. Any company that has tried, for example, a
smoke-free worksite, recognizes the benefits. They have less absen-
teeism. Their pension plan is not taxed as heavily. They have fewer
accidents. Their insurance premiums go down for fire, for mainte-
nance, and so forth. Every company that has tried such a program
has agreed that although they may have had purely altruistic rea-
sons in terms of health benefits for their employees in mind when
they started, it also produced additional black ink on their ledgers.

Representative SCHEUER. And increases in the productivity of
workers.

Dr. Koop. Without any question. The reason that most of the
Fortune 500 companies have some kind of a program is that their
chief executive officers talk to each other and they say, it worked
for us, it will work for you.

So I don't think it requires a Federal incentive.
Representative SCHEUER. Do you believe that Federal reimburse-

ment programs should cover the kind of self-help programs that
you describe, including physician counseling, to encourage this al-
ternative medicine that you describe?

PHYSICIAN COUNSELING AND SELF-HELP

Dr. Koop. I think there are two separate issues. I certainly think
that cognitive medicine, as I called it, the ability for a patient to sit
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down for one-on-one counseling and have that consultation paid for
by the insurance company or whoever, I think that that is abso-
lutely essential.

However, I have different thoughts about the self-help groups.
The self-help programs are actually very inexpensive. They are
generated at grassroots level and they function largely on small do-
nations, but with a tremendous amount of energy from those who
participate in them.

So I think the two issues are separate. What I would like to see,
and have implied, is a little more cooperation between organized
medicine and the self-help groups. One of the problems that I men-
tioned is that they are fiercely independent. The self-help groups
came into being because they sensed that there was a lack of abili-
ty to have one-on-one cognitive medicine with the physician. There-
fore, they have withdrawn from that arena.

I'd like to see them get back together again because, as I said,
there are dangers of being too do-it-yourself oriented. I am working
with a nonprofit corporation now and a clearinghouse which will
be federally supported to bring about some kind of rapproachement
between these two groups.

Representative ScHEuER. In the whole generic field of self-help,
counseling, wellness programs and so forth, do you think to make
the cost of this less burdensome, we could develop systems whereby
much of the self-help counseling and support are rendered by para-
professionals, physician assistants, physician extenders, self-help
aides, wellness aides?

Dr. Koop. It will take a while to come about.
Representative ScHEuER. But we have such a desperate shortage

of nurses in this country and doctors, whether they're in shortage
cr not, seem to be so preoccupied with delivering specific health
services and procedures, that there seems to be very little give
there, very little opportunity by nurses or doctors to participate in
this informal colloquy and improved communication, relaxed com-
munication that you're talking about.

Would it be a good idea to try and design paraprofessional roles
so that nonprofessionals, nondoctors, nonnurses, perhaps physician
assistants, physician extenders, licensed practical nurses, could get
special training in wellness counseling and relieve the burden on
doctors and nurses of what we hope will be a lot, millions and mil-
lions of more hours spent in this alternative, as you've described it,
cognitive medicine?

Dr. Koop. Many groups practices, either of internists or of pedia-
tricians or family practitioners, already utilize a person who func-
tions as a wellness counselor. They don't necessarily identify the
person by that name, but it is the person to whom, after the doctor
has done those things that are essential to his profession, they turn
over the patient for nutritional advice, vaccination advice, and all
of those things which are necessary as adjuncts to the problem that
was raised by the professional consultation.

I think that one of the things that you always run into-
Representative SCHEuER. And they get reimbursed, I take it.
Dr. Koop. Oh, yes. Absolutely. The self-help groups have volun-

teers who do this, but, again, they are separated from organized
medicine.
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One of the problems that I run into all the time as I talk about
this issue because I, too, see the shortage of manpower to do cer-
tain jobs, is that you always get into concerns about turf.

The American Medical Association, for example, right now has
raised the issue of a new kind of care specialist that would supple-
ment nursing care. Of course, the practical nurses and the regis-
tered nurses oppose this because they see it as an intrusion on
their turf.

Representative SCHEUER. Even though they don't have the time
to perform those services themselves?

Dr. Koop. That's right. I think what it will take is a lot more
dialog to understand that we all have the same goal and we can
reach it by different means.

UNHEALTHY BEHAVIOR AND RETRIBUTION OF PUBLIC

Representative SCHEUER. Dr. Koop, when you mentioned retribu-
tion, I think the American people have the right to be mad.
They're paying too much for health care and not receiving health
outcomes consistent with the cost of that system.

But this concept of retribution, and it's probably a valid one, does
raise the specter at the extreme that one of these days, our society
may actually favor denying health care or largely cutting down
health care to the elderly ill in the last stages of their illness and
to people whose egregiously bad health behavior, is really the cause
of their illnesses, which are very expensive to society.

And I'm talking about people who may be seriously ill from alco-
holism, from drug addiction, from tobacco, from obesity, from bad
diet, poor exercise, and the like.

Do you see the possibility that this proper and understandable
sense of retribution could be carried to what you would consider
unethical and immoral extremes so as to deny health care and
cause these people unnecesarily to suffer, even though their own
bad behavior may be at the root of their illness and their suffering?

Is that something that we have to watch out for?
Dr. Koop. Yes, I do see that as a danger, and in my closing re-

marks, I said we have to look out for it, try to blunt it, and try to
turn such a response into something more constructive.

The reason that I raise this issue is because it has borne in on
me so heavily as I travel around the country in carrying out our
AIDS efforts. There are many people who already feel that because
most people get AIDS by doing things that other people don't do
and don't approve of, that the public should not have to foster the
care of these individuals.

I think I must have given at least a hundred public speeches
thus far warning against this kind of response and pointing out the
fact that we have to treat the people who have AIDS as the persons
they are-individuals sick with a very serious illiness-and not de-
prive them of standard medical care.

I would hope that we could blunt these things that I believe are
real problems. I would not have raised them if it were not that my
sense of the pulse of the country is that people feel this way.

Representative SCHEUER. I think your sense is entirely right.
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Dr. Koop. My mail would certainly support it. Also, there's no
doubt about the fact that as I travel around, the questions that I
get asked after lectures on AIDS are headed in that direction.

PREFERENCE FOR HIGH-TECH CARE

Representative ScHEuER. Dr. Koop, we promised you you'd be out
at 10:15. It's now 10:15. I'm going to burden you with one more
question.

Why do decisionmakers have such a predilection for high-tech so-
lutions, almost exclusively-tertiary hospital illness care, CAT
scan, open-heart surgery, organ transplants, high-tech procedures,
high-tech products-when there could be such a greater payoff
dollar for dollar in terms of improving health outcomes from coun-
seling, from health education, from wellness programs, from the
kind of self-health programs that you've described, more neighbor-
hood clinics, more rationing of high-tech facilities, and engines of
high technology so that they're used more cost effectively?

Why has there been such a predilection in our health care com-
munity for very expensive, high-tech facilities, and systems and
procedures and products, many of which benefit only a few, while
we're so obviously neglecting very much less expensive, very much
more cost effective, very much lower tech, perhaps what you'd call
appropriate technology means of improving our health and promot-
ing proper health, rather than waiting to cure illness at a very,
very high cost?

Why is this predilection so endemic in our entire health care
system?

Dr. Koop. Well, I think the answer is simple, and I think the
answer is also changing.

The simple reason is that Americans are tremendously preoccu-
pied with health. They love to read about it. The things you've
mentioned-the high-tech things-are glamorous. The things that
we mentioned before, such as the prevention of disease, the promo-
tion of health, good counseling, that is very effective, very cheap,
but it has no glamour whatsoever.

HEALTH CARE RATIONING

I think that we have to face the fact that you can have glamour
as long as it's cheap, but when glamour gets as expensive as it is,
you have to sort of trim your sails.

The State of Oregon did this last December. They looked at their
budget and they said, we have a choice of providing 30 major organ
transplants or giving good prenatal care to 1,500 women and get-
ting babies that are not premature of low-birth weight-the moth-
ers won.

I think that is the kind of change in attitude you're going to see
more and more. It will produce a kind of rationing which will, un-
fortunately, end in kind of a two-tier system of care.

The first victim of that Oregon situation was a little boy who
needed a bone marrow transplant that cost $100,000. Now, nobody
today thinks that a bone marrow transplant is extraordinary or
heroic. But Oregon felt that the economics were extraordinary and
heroic. They decided he couldn't have it-he died. Had his parents
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had $100,000, he would have had the transplant. That is a two-tier
system.

Representative SCHEUER. Well, that's a kind of health rationing.
There isn't a country in the world beside us that doesn't have some
kind of health care rationing. And we've come to it late.

In England, as you know, if you're over 55, you don't get kidney
dialysis. There's nothing in their law that says that, but it just
doesn't happen. And if you're over 65, you don't get organ trans-
plant, you don't have complicated heart surgery, you don't have
access to CAT scans.

There's nothing in the law that says that, but in the British
health care system, it just doesn't happen.

I think a Congressman who advocated anything like that would
be a candidate for instant retirement in our country. But, yet,
these are problems that we're going to have to grapple with.

Dr. Koop. Well, let me say in defense of our system, and in clos-
ing, that at the age of 70, I need a lot of those things that you just
mentioned. I got those services in this country and I'm here talking
to you. Had I needed them in many places in the world, I'd be
dead.

Representative SCHEUER. You're absolutely right, and thank God
you did have them. And I hope you'll be around for many, many
years, Dr. Koop, to give us the kind of wise, informed, compassion-
ate, utterly civilized advice that you gave us here this morning and
that you've been giving so freely throughout your career.

We're very grateful to you for testifying.
Dr. Koop. Thank you.
Representative SCHEUER. Is Dr. David Axelrod here
Dr. AXELROD. Here, Congressman [indicating].
Representative SCHEUER. Oh, there you are, David. I'm sorry. I

didn't see you. Would you please come to the witness table.
Our next witness will be Dr. David Axelrod, who is commissioner

of the New York State Department of Health, and has been since
1979.

Dr. Axelrod is a nationally recognized research scientist and a
renowned authority of environmental toxicology. But above and
beyond that, he is an egregious member of the New York State cab-
inet. He stands out head and shoulders in the top governing body
of New York State. He is relied on for his wisdom and his sagacity
in many areas, some of them outside of the health care system.
And he is nationally recognized as one of the finest, if not the pre-
eminent State health care commissioner in our country.

I would also say I pressured David Axelrod unmercifully to come
down here this morning. He, too, was busy and pulled and shoved
from many points of the compass. He, too, finally agreed to come
down and I'm very happy that he did.

I think he and Dr. Koop are going to give this last day of hear-
ings on this subject the wisdom and the authority that the subject
deserves.

Dr. Axelrod, we're very grateful to you for coming here this
morning. I know how hard pressed you are. I felt it was important
that you be here. Your presence and your words of advice to us
would be very hard to substitute for.
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So I want to express my personal appreciation that you're here
and our Congress and the public will be the better off for it.

So, with those words, please let me yield to you as much time as
you may need. Your full prepared statement-

Dr. AXELROD. I'm afraid it hasn't arrived, Congressman. I as-
sured your assistant that I would not rely heavily upon a prepared
statement.

Representative ScHEuER. There's absolutely no problem.
Dr. AXELROD. I would rather address some of the pressing issues

which you have identified.
Representative ScHEuER. Please chat with us. Don't hesitate to

avert to some of the issues which you have heard me discuss with
Dr. Koop. In fact, I would encourage you to face up to some of
these very perplexing problems and give us the benefit of your
wisdom.

Please proceed.

STATEMENT OF HON. DAVID AXELROD, M.D., COMMISSIONER,
NEW YORK STATE DEPARTMENT OF HEALTH

JUSTIFYING PUBLIC HEALTH PROGRAMS

Dr. AXELROD. Thank you very much, Mr. Chairman. I'm delight-
ed to have this opportunity and I am indeed grateful to you for
your holding these series of hearings to address what I think are
some of the critical issues of our time.

I think it's also appropriate that I take this opportunity to pub-
licly acknowledge the personal leadership that you have demon-
strated in addressing these issues, and also to address and acknowl-
edge fully the role that the Surgeon General has played. The two of
you, I think, have played a very profound role in focusing upon
some of the elements of promotion and health prevention that
must be an integral part of the future of our health care system.

I think that many of the statements that were made by Dr. Koop
I would heartily endorse and, if I might, I would like to at least
pick up and initiate my testimony with a response to the question
you asked as it relates to high technology and the fascination with
high technology.

One of the constant difficulties that I face as a public health offi-
cial is justifying public health programs to legislators, whether
they be State or Federal legislators. The distinction that is made
between public health programs and high technology is that there
are bodies that one can count. One can count an individual saved
by organ transplantation. One can count an individual saved by
renal dialysis.

I can't count the bodies that I save by virtue of prevention, by
promotion of public health. There is an inability for me to prove
the negative, that had I not done something, these people would
have died. How many people? What is the responsibility of public
,health officials to the community in terms of the allocation of re-
sources as opposed to the individual, as Dr. Koop has pointed out?

The issue is not necessarily with respect to longevity. It is,
rather, with the quality of life that can be provided through pre-
vention, through promotion of health care services. And our re-
sponsibility is to exert a form of budgetary ethics that have been
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described by the former Director of the Centers of Disease Control,
Dr. Foege. The whole issue is one of budgetary ethics. The ethics
are that we are required as public health officials to constantly jus-
tify each and every preventive and promotional program on the
basis of numbers of individuals saved and we are required to identi-
fy them, not by name, but necessarily by number.

When the introduction of coronary artery bypass surgery took
place, no one asked the kinds of critical questions that needed to be
asked with respect to the nature of the procedure-how efficient it
would be, how effective it would be, and the cost and the benefits
that were associated with that procedure.

Those kinds of questions are constantly being asked of public
health procedures and not being asked of the kinds of high-technol-
ogy introductions; as a result, the dissemination of those high-tech-
nology features are part of our society without adequate evalua-
tion.

ADDRESS INEQUITIES IN HEALTH CARE SYSTEM

I believe that the time has come, as you have suggested, to deter-
mine what the societal obligations are in the provision of health
care services, to look at some of the inequities that exist in the dis-
tribution of our services, and to determine, as you have discussed
with Dr. Koop-are they morally acceptable? Are there decisions
that are being made with respect to limits to provide an autonomy,
and individual liberties of patients in the distribution of health
care?

Who decides who ought to get what? Can we introduce the kinds
of subjects that you suggested might be introduced as a form of ret-
ribution in the allocation of resources?

Does distributive justice require us to make the kinds of determi-
nations with respect to the nature of the lifestyle of individuals?
Who is innocent and who is guilty?

Is that a responsibility of the health care system? Is that a re-
sponsibility of our society in terms of designing a health care
system that is equitable with respect to the distribution of re-
sources?

The just design of a health care system, which you have sought
to address in these hearings, must be a national objective and I ap-
plaud you for having taken this initiative.

There are major inequalities in our society in terms of the risk of
getting sick and in the ability to obtain medical services. There are
inequalities with respect to programs such as medicare itself,
where many of our lower socioeconomic classes contribute at the
same level to medicare programs, and yet, do not live sufficiently
long to adequately benefit from programs like medicare.

There are similar benefits that they achieve through the medic-
aid program in some circumstances, but that was never meant to
be the same as the medicare program. The medicare program was
meant to be a program in which the elderly were going to have cer-
tain benefits and it was to be equitably applied across the whole of
society.
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It is not, by virtue of the way in which we've taxed those individ-
uals, many of whom will not have the same lifespan, life expectan-
cy, as will their white counterparts in particular instances.

So we do have a series of inequalities. We do have inequities with
respect to the way in which taxation is carried out, the way in
which health care services are provided.

Without agreement on a framework, policy discussions are diffi-
cult. What I think you have done is to provide the opportunity to
develop a framework and to examine in a principled way the very
difficult conflicting claims that are advanced by different groups
with respect to the reorganization of the health care system.

In many instances, there is no entitlement. And we talk about
access. The access really has to be addressed more specifically. We
cannot deal with it simply as rhetoric, in talking about access for
health care services to all of our society.

Access for whom? To what? Under what circumstances?
You have already touched upon one of, I think, the most critical

elements in our health care society in your discussion with Dr.
Koop. And that is that the leading causes of death are illnesses
that are significantly affected by behavioral and social factors such
as cigarette smoking, excessive drinking, illicit drug use, bad die-
tary habits, violence, stress, and refusal or inability to maintain
recommended medical regimens.

Of the 2 million deaths in the United States every year, about
1½ million are due to heart disease, cancer, stroke, or fatal injuries
and overdoses. For all of them, behavioral and social causes are
known to be the major risk factors.

I believe the time has come for us to recognize the importance of
those elements in our health care system, and to take perhaps
some very dramatic actions with respect to allocation of resources.

KEY ELEMENTS OF A BASIC HEALTH SYSTEM

We talk very glibly about basics. We talk very glibly about basic
health care services for which all members of our society should be
eligible. But the principles upon which everyone might agree have
never been clearly articulated. They're societal. They relate to com-
munal responsibility for the assurance of conditions that are going
to provide and promote, preserve and protect health. They also
imply that there will be equal risks imposed on all aspects of socie-
ty, equal risk with respect to those conditions.

What are some of the elements that should be part of a basic
health structure if we are indeed going to assume that there is
some framework that we can develop?

We all would recognize that emergency care must be available to
all of our society. There should be no limitations. It should not dif-
ferentiate between those who are innocent and those who are not
innocent. If someone is injured, he should have access to emergen-
cy care.

There must be preventive health care services available for ev-
eryone. They must be part of an educational system. They must be
part of our social system. They must be part of our work structure.
They must be part of everything in our society if we are to be effec-
tive in dealing with the kinds of behavior modifications, the kinds
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of behavior formulations that are going to provide a higher quality
of life for all of our society.

I'm not here to suggest that it's going to be cost effective. It may
be. It certainly may be. But we also have to recognize that we are
going to keep people alive longer and some of the illnesses that
they otherwise might have had in earlier age may eventually come
back to haunt us in terms of additional costs.

But that's not the issue. The issue is what do we owe our society
in terms of quality of life that can be manifest in the greater avail-
ability of preventive health services?

We also must provide protection against the devastation, the eco-
nomic devastation by catastrophic illness. And I think that the Sec-
retary of Health and Human Services has recognized that and is
attempting to extend medicare. I believe that if he had his druth-
ers, he would extend it far more than he has.

But I think he recognizes that the protection against economic
devastation caused by catastrophic illness must be part of any soci-
etal response to providing equity of health care.

There must be a good, basic system of primary care for everyone,
for the poor, the handicapped, primary care for all citizens that in-
cludes not just hospital care, but community care programs that
provide for an integration of the prevention services-prenatal care
services, all of those things at every stage of our existence that can
provide for a higher quality of life.

They don't exist. In many instances, there are inequities with re-
spect to their availability. And many of these inequities are deriva-
tive of socioeconomic circumstances in which individuals have lived
or which they have fallen into.

We also have a responsibility for assuring that there are services
for those who are losing their independence. The loss of independ-
ence for many individuals is progressive and we need to structure a
system that provides a sensitivity to the level of independence.

In some instances, it may be day-care centers. In others, it may
be custodial situations. But we also have to recognize that compre-
hensive care for the elderly alone is not nursing homes. We have to
make certain that we use home care and day care not necessarily
because they are less expensive, because they may be more
humane, they may provide for a greater independence for those in-
dividuals and certainly, a greater feeling of worth.

We must not make the mistake that we made in the 19th centu-
ry when Dorothea Dix, by virture of her well-intentioned efforts,
ended up with an institutional warehousing program for mentally
ill individuals in this country,

There is no quality in health care unless there is assurance that
all individuals can benefit from health care services. Quality of
health care relates not simply to the quality of health care of an
individual, but to the quality of health care within the community.

Without a recognition that quality extends to an assurance that
all those in our society can benefit at least equally from a basic
minimum of-services, there is no quality.

There is also no quality if there is no egalitarianism with respect
to those who are in training. We recognize that those who have
been excluded from the health care system, minorities, are also
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those same populations who have lacked access, adequate access to
health care.

Quality is going to come only when we recognize that there has
to be egalitarianism with respect to our admissions policies, our
training of health care professions.

NEED PRINCIPLES AND OBJECTIVES TO PROMOTE EQUITY

We have an opportunity to make a choice. If we don't make a
choice, I'm afraid that chaos and new inequities will result. We
have an opportunity to structure a more beneficial society with re-
spect to the availability of health care services.

I think that there are a series of principles which we must strive
to attain. We all must recognize also that there is no magic
number for the percentage of the gross national product that must
be devoted to health.

I don't know what the right number is. I don't know whether it's
12 or 13 percent or 14 percent, but I know this. We are going to
spend more money than we are currently. We are going to spend a
higher percentage of the gross national product on health care and
we are going to spend it without a series of principles, without a
series of objectives, without a clear series of choices that are going
to provide for a better health care system than we currently have.
Indeed, if we have a health care system.

We have a potpourri of services that are disorganized in many
instances, that do not provide equity, that do not provide the kind
of egalitarianism that I believe a democratic society wishes.

We have an obligation to provide an adequate level of health
care for everyone, those who can pay, those who cannot pay.

We should do what it takes to fulfill the obligations of a demo-
cratic society. For those individuals who receive benefits entirely
from public funds, the amount of health care that has to be made
available can be less than the maximum.

I don't mean to suggest to you that there should not be the op-
portunity for those who have independent funds to purchase, as in
the case of the United Kingdom, health care services they desire.

But we need to define what it is we mean by adequate. What is it
that we have an obligation to provide, beyond which we are going
to permit individuals by virture of their economic circumstances to
add to the availability of health care services.

NEED BETTER CARE ASSESSMENT

To make decisions about what constitutes essential health care,
we will have to make explicit decisions concerning the magnitude
of the health outcomes that can be achieved with different health
practices. We are not going to indulge, nor can we afford to embark
upon the dissemination of technologies without fully understanding
their impact, without fully understanding the benefits, the deficits,
the costs associated with those health care services.

There must be a better mechanism for evaluating technologies as
they are introduced, much as the Food and Drug Administration
evaluates drugs before they become part of the drug armamentari-
um.
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If we are going to make decisions about essential health care, we
must explictly estimate the economic costs of different health care
practices, the value of continuing practices that do not contribute
to the welfare of our society, that do not contribute to the longevi-
ty, that do not contribute to the feeling of well-being that we owe
all of our citizens.

DEFINING ESSENTIAL HEALTH CARE

We are going to have to make some very difficult decisions that
are going to require weighing of benefits, harms and costs. And to
the extent possible, as you have already indicated, consumers need
to be involved in the value judgments that ultimately are going to
determine what is going to be disseminated, when, and how much.

I'm not suggesting to you that the professional organizations and
the professionals should not be an integral part of that determina-
tion. But there is a need for greater public participation, the kind
of participation that your recent committee hearings have provid-
ed.

If we are going to define essential health care, we are going to
need the participation of the professional organizations, business,
labor, and consumers.

Everyone has responsibility, everyone should have an opportuni-
ty to make input into what we are going to define, as our responsi-
bility in a democratic society, as a community, to provide for every-
one, whether they be the disabled, whether they be the poor.

ENTEGRATED HEALTH CARE SYSTEM

Providing an equitable response to the need for the poor may re-
quire a significant restructuring of the current system. That's not
to say that everything needs restructuring. That is not to say that
a national health care system, in the mode of those of the other
industrialized nations, is precisely the mode that we need to bring
to the United States, or that the mode that exists in Canada is the
mode that we need to bring to the United States.

But the current fragmented process by which we provide for care
for the poor, the disabled, the fragmentation and the confusion
that results from multiple programs, of medicaid, bad debt, and
charity care, cost shifting, the whole variety of subsidies that we
have developed, cannot provide for the equitable distribution of
health care resources.

And we need to have a system that is going to provide essential
care, however, we define it, that everyone can avail himself of
without discrimination. And it needs to be integrated into a system
that provides care for the nonpoor as well. We cannot have two sys-
tems.

We must have a single system of health care, in terms of preven-
tion, in terms of primary care services within the community, and
in terms of hospital emergency services.

Whether or not we permit and how we permit the purchase of
care beyond that is another issue. But we cannot have two systems,
a poor and nonpoor system.

I believe these are the essential elements that we will have to
consider if we are indeed going to have an equitable system, if we
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are indeed going to deal with the enormity of the problems that
are associated with the future of health care in the United States.
If we are to deal with the problems that you've already identified
in terms of the services for the elderly, at what stage and how?
Who is going to make the decision about specific services for the
elderly population? V

I think those decisions should be based upon a structure which
we can define now, rather than face the increasing chaos that is
likely to occur if we do not make those decisions. '

FOCUS ON HEALTH PROMOTIONAL DISEASE PREVENTION

And I would add one other comment which derives from Dr.
Koop's observations. And that relates to the future of the physician
practice in the United States.

He made a number of points with respect to the cognitive func-
tions of physicians and the future capabilities of physicians and
payment for the services they render.

I am becoming increasingly convinced that future physician care
will necessarily focus to a greater extent on health promotion and
sickness prevention.

In the not too distant future, a child leaving the hospital will be
accompanied, not by a footprint, but by a DNA print, in which the
parents, the physician, will have the opportunity to intervene and
to develop behavior that will prevent disease, much as we have
been able to prevent disease with vaccines.

The new armamentarium that will be provided to the physician
will relate to our knowledge about genetic characteristics, genetic
propensities in which there are opportunities for intervention that
we would not have dreamed of years ago.

What this information will represent to heart disease and to
many other similar diseases will be what the polio vaccine meant
to those who were susceptible to polio.

We are going to replace an iron lung with the same kind of effec-
tive intervention, indeed, that we were able to achieve with polio.
And in many respects, we will look back at organ transplantation,
we will look back at coronary artery bypass surgery, much as we
look at the iron lung at the present time as it relates to polio.

Mr. Chairman, the development of a framework upon which we
can build and develop a structure that will provide for a better,
more efficient, and certainly more egalitarian system is one that I
hope will come from these hearings.

Thank you very much.
[The prepared statement of Dr. Axelrod follows:]
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PREPARED STATEMENT OF HON. DAVID AXELROD, M.D.

Thank you Mr. Chairman and members of the committee. I appreciate this
opportunity to'appear before you, and address some of the issues confounding
us most in New York.. and, I suspect, the nation as a whole.

The overall Issue ... or question ... might best be defined with a singleword: ACCESS. Access to health care. And what I would like to offer foryour consideration are some thoughts on what we mean by access to healthcare.
How does, and how should, the United States define access to health careat the close of the 20th Century? We can argue that we have the finest

transplant technology In the world. Who is It that rushes to Moscow toperform bone transpl ants in the wake of Chernobyl?
But there are any number of other countries that do much better than wedo in providing basic primary care for low income pregnant mothers. And thisis reflected In their infant mortality statistics.
A study of health care spending in the Organization for EconomicCooperation and Development nations shows that we rank 15th among 22 nationswhen it comes to Infant mortality. Yet, we spend 2.2 times as much per

capita for health care as the average for the other 21 countries.
More about infant mortality and pre-natal care later.
First, let me frame the issues somewhat by asking that you consider thequestion of how different sectors should contribute to improving access. Whatroles must we ask of the government, the professional--voluntary sector, andthe employers or the private sector. I submit the answer lies in the type ofintervention necessary to promote access, and the actual goal in mind. Thisanalysis should guide overall social investment.

Look, for example, at the wonderful news Just this week about tooth decay.
A dramatic decline has been achieved.. to the point where we have a federalgovernment health official saying, and I quote... this is no longer a public
health problem.* Did this result from an increase in the number of dentists
and the development of higher technology. No, absolutely not. Thisimprovement resulted from the simple use of floride in public water supplies,
and in some topical applications.

I would submit the same lesson is applicable to other areas. In AIDS.. .weneed hospital beds, yes. But we also need to attack the root cause of ourproblems, primarily drug abuse, if we expect to do anything except buildhospital beds on every empty corner in the South Bronx... for decades to come.

Ratoning. Rationing is now an implicit process in our society. Societyis surprised when we have to wait for a hospital bed. But we have notdemonstrated the leadership to confront the Issue directly, and help the
public share in the explicit rationing decisions increasingly necessary.

Some of you may be familiar with Oregon's decision to eliminate
Medicaid payment for transplantation procedures, The State of Oregon decidedthat It was more important to provide prenatal care to a large number of
individuals than to provide a procedure that would benefit a small number ofindividuals. I do not believe that Oregon's position is politically
sustainable.- I don't think government can take the position that as a State
or a nation we are not going to take advantage of advances in technology.
even though they may benefit a relatively few people. We cannot eliminate
some of the important changes in technology from our ethical allocation ofresources.
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We have a process in New York State by which we limit the number ofheart transplant centers, liver transplant centers, bone marrow transplant
centers to what we believe is the required number, based upon theavailability of -organs and based upon the estimated numbers of people who canbenefit from this technology. What we have done is gradually increase thenumber of centers *with respect to the need that exists as well as theavailability of organs. There is a liver transplant consortium In New YorkCity made up of all of the major hospital centers which have the requisitescientific interest and skills in this area. The purpose of the consortium
is to provide for a greater stimulus for some of the research that may bemore important than the actual surgical techniques themselves.

I would urge you to consider transplantation procedures very much asthe iron lung was to polio. Like the iron lung, transplantation is a crudeand ineffective way of dealing with the problems associated with heartdisease or liver disease. The ultimate solution involves our understanding
of DNA and our ability to develop techniques that will prevent the diseasesfrom occurring, such as motivating behavioral changes. I expect that withinten years advances in genetic medicine will replace the newborn Infant'sfootprint with a DNA printout describing the genetic propensities of thatindividual child so that the physician's responsibility will be to providefor early intervention and to motivate changes with respect to both theparents' behavior and the child's behavior to prevent the occurrence of heartdisease or liver disease much later in life. Other responsibilities asphysicians will be very different from those that we have today and I amconcerned about spending large quantities of money for the support of what is
a halfway technology. At the same time, I recognize the need to provideexisting technologies to those who truly need them.

This applies to preventive technologies, as well. We are releasing
today on Long Island, the first thorough population based breast cancer studyundertaken in New York. And it identifies the fact that with the moreintelligent use of existing technology ... mainly assuring use and access, wecan satve thousands of lives.

In Nassau and Suffolk-counties, the data show a large percentage of women
visited a physician one or -more times in the previous year. A highpercentage had learned how to examine their breasts for physical changes;about 1/3 practiced it monthly, comparable to levels in statewide surveys.Forty-one percent of Nassau county respondents and 38% of Suffolk county
women age 50 to 70 h d received at least one mnamogram during their lifetime.However, only 10% of Nassau County women and S% of Suffolk County women age
50 to 70 reported that they receive the recommended annual screeningmammogram.

The data from the Long Island breast cancer study Indicate that thebreast cancer screening practices of Nassau and Suffolk county women aresimilar to those reported in national and New York State surveys. These datasuggest that a major effort is required in these two counties to achieve thescreening levels recommended by the National Cancer Institute for the year2000, I.e. 80% participation in clinical examination and mammography. With
such screening, estimates of the number of breast cancer deaths that might beprevented from 1988 to 2010 range from 1,155 to 1,430 in Nassau County andfrom 944 to 1,153 in Suffolk County depending on the number of years to reachscreening objectives.

MATERNAL AND CHILD HEALTH. . A 1985 Institute of Medicine report,Preventing Low Birthweight, statal that although many different factors
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contribute to the problem of inadequate access to prenatal care, an
underlying cause is the patchwork, nonsystematic approach to making prenatalservices available Without a structure of accountability, gaps in care
will remain, and' efforts to expand prenatal services will continue to face
major organizational and administrative difficulties."

The value of prenatal care is well-documented. First, and foremost,
effective and timely prenatal care can promote healthy pregnancies, which
will save thousands of infant lives and prevent needless birth defects. If
current trends are permitted to continue in New York State, nearly 1,100
babies will die between now and 1990, primarily because they were born too
small to survive. At least one in nine or 86 infant deaths can be prevented
simply by ensuring that their mothers receive early and comprehensive
prenatal care. Moreover, prenatal care can help prevent thousands of Infants
from being born handicapped for life.

According to the Institute of Medicine study cited earlier, there is
overwhelming evidence that prenatal care reduces low birthweight and its
associated complications of neurodevelopmental handicaps, learning disorders
and respiratory tract conditions. By preventing low birthweight, therefore,
prenatal care can result in cost savings. The report estimated that for
every additional dollar spent for prenatal care within a high risk target
group, there is a savings of $3.38 In the cost of care for low birthweight
Infants who require expensive medical care.

However, It would be a mistake to focus on prenatal care exclusively
and ignore the larger concept of maternal care. Maternal care begins with
pregnancy testing, continues with the clinical management of the pregnancy
until labor begins, extends through labor and delivery and Incluoes a
postpartum examination. Improved access to prenatal care will have a
constrained effect on pregnancy outcomes unless the other components of the
materrrnal care delivery system are well coordinated and accessible. The
importance of examining the full maternal care system is underscored by
research suggesting that the reduction In infant mortality rates over the
past decade can be largely attributed to improvements in neonatal intensive
care units and not in prenatal care.

The current system for ensuring maternal and newborn health lacks
comprehensiveness, efficiency and does not guarantee accessibility to all
components of maternity care for low income women. There are an estimated
47,000 low Income pregnant women in New York State each year who have
limited or no prenatal coverage under the existing system.

The current structure for providing access to maternal services
consists of a variety of programs whose efforts are largely uncoordinated,
and offer varying program characteristics in terms of client eligibility,
service components, outreach and payment structures. The largest are
Medicaid, an assortment of private insurance plans, the Prenatal Care and
Nutrition Program (PC/NP), and the Bad Debt and Charity Care Pool. While
PC/NP ensures high quality, comprehensive prenatal care, it does not include
inpatient delivery or maternal and newborn follow-up. As a result, PC/NP
clients can deliver in any hospital, even if there are no linkage
arrangements and pre-filled prenatal records. The result is uncoordinated
treatment and duplicative testing, unnecessary risk and expense.

The weakness of the current Medicaid program for providing maternal
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services Include a poor rate of participation by private physicians in the
program; fluctuating Medicaid status determined before, during or after
pregnancy; a fee-for-service approach which does not encourage prenatal care
providers to be efficient; an inpatient per diem reimbursement mechanism
which provides incentives for hospitals to keep the routine maternal
admissions for as long as possible in order to maximize revenue; and, a
complex eligibility process.

The private health insurance industry also contributes to the weakness
of the current system by marketing plans with inadequate prenatal coverage.
Since 1977, New York State has required that every health insurance policy or
contract include inpatient maternal coverage. However, only two payments for
prenatal care are currently required under law. Consequently, many women are
underinsured for prenatal care despite coverage for other health benefits.
An estimated 13,000 women In the state with incomes at or below 185 percent
of poverty fall into this category. New York should further explore
requiring every health Insurance policy or contract to include an Increased
amount of coverage for prenatal and postpartum care. In keeping with current
private-public Joint efforts, coverage for comprehensive prenatal/postpartum
services should be a shared responsibility between the public and private
sector; the government should not bear the entire responsibility and cost for
adequate coverage.

The cost of providing what we call Universal Access is not a financial
risk to a state like New York. Based on expenditure expectations, the goals
could achieved at a cost similar to or perhaps even lower than what Is
already being expended for maternal and newborn care from the combination of
private insurance, Medicaid, out-of-pocket payments, the Preiatal
Care/Nutrition Program, the Bad Debt and Charity Care Pool, and the Block
Grant programs. Nearly all hospitals costs for maternity care are currently
covered for low income women, which accounts for more than 80 percent of the
cost of a universal insurance plan.

Research on the cost effectiveness of prenatal care strongly
demonstrates that these programs pay for themselves even in the short run.
In the long run the savings are substantial -- a modest 10 percent reduction
In extended hospitalization due to complication could result in an annual
savings of 320 million.

New York State is already making a substantial commitment to funding
maternal and newborn services for the target population. Total current
expenditures are estimated at $546 million. This figure includes some of the
following: $$302 million from Medicaid, S123 million from private insurance
funds, and $92 million from bad debt and charity care. Free care is also
provided to the target population by diagnostic and treatment centers, but
data are not available to assess the dollar value of that care.

Extended care deliveries account for 40 percent of all obstetrical
discharges, patient days and expenditures, and require a hospitalization 2.5
days longer with a per capita expenditure $1,000 more than for a normal
delivery. A 10 percent reduction In deliveries requiring extended care for
mothers will result in 900 fewer extended care days and an annual savings of
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$800,000.

A 10 percent reduction of antepartum and postpartum complicated
discharges of mothers will result in 2,000 fewer nondelivery discharges for a
savings of 12.5 million.

The largest potential source of savings is in the reduction of patient
days for newborns with complications; such a savings can occur with the
provision of better prenatal care. Births requiring extended care for
newborns who would be served by UAP currently account for 42 percent of all
newborn discharges but 68 percent of total newborn days and 86 percent of
newborn expenditures. A 10 percent reduction in births requiring extended
care will result in a savings of nearly 518 million from 4,000 fewer extended
care births and 31,000 fewer extended care days.

In a December 16, 1986, editorial in The New England Journal of Medicine,
the country's most influential medical publication, its editor, Dr. Arnold
Relman, wrote: "We seem to be too involved in our present romance with the
"market" to consider other approaches seriously. But the cost of our present
system may prove to be so high and the inequities so onerous, that universal
tax-supported health insurance may become a far more attractive political
option than many now suspect. Perhaps even the medical profession,
disenchanted with the private corporations and the competitive market, will
some day be leading the campaign."
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Representative SCHEUER. Well, thank you for your predictably
brilliant and eloquent statement, Dr. Axelrod.

Do you have a few minutes for questions?
Dr. AXELROD. Yes, I do sir.

NEED TECHNOLOGY ASSESSMENT AGENCY

Representative SCHEUER. You said, and quite properly, that we
are not evaluating the effectiveness of new technology, new proce-
dures and processes, and so forth in anything like the detail and
scrutiny that we give to drugs through the Food and Drug Admin-
istration, where a drug has to be proven to be safe and effective.
We apply none of this scrutiny to very expensive high-tech proce-
dures, practices, products, surgery, and the like.

Now, shortly after this administration came to power in 1981,
they abolished the National Center for Health Care Technology, an
agency that was responsible for assessing major medical technol-
ogies. That function is now part of another agency.

Do you believe that this technology scrutiny office, the National
Center for Health Care Technology, ought to be reestablished as a
separate entity, or in a format something like that?

Do you think it should be left where it is? How and where do you
believe that a capability, a very much greater capability for assess-
ing the effectiveness of technologies, procedures, systems, oper-
ations, surgery, and the like, should be carried out?

Dr. AXELROD. Mr. Chairman, I don't believe it's where the orga-
nization is in terms of the role it is meant to fulfill. The impor-
tance is that it be financed, that it receive the support, and that it
be in a position to make binding recommendations with respect to
financing that affect virtually every area of our society.

If one looks at the allocation system, one cannot help but be
struck by the fact that third-party payers, whether they be Blue
Cross, medicare or medicaid, or other commercial payers, are all
part of the same system.

And it would seem to me that if they are to be effective in carry-
ing out the evaluation there must be ways in which they can
extend the limitations of that technology to other payers beyond
those that are fully federally reimbursed, such as medicare.

It should be extended to medicaid. It should be extended to com-
mercial payers and the Blue Cross if we are indeed to have the
kind of impact that we are attempting to achieve with respect to
averting the dissemination of useless techniques. Some 25 or 30
percent of all premiums are paid by Blue Cross or similar, not-for-
profit organizations. Something like 40 percent are paid for by
medicare. And an additional 25 percent, perhaps, by medicaid.

It would seem to me that we have the opportunity by virtue of
the power of the purse to limit the dissemination of techniques
that are not proven, that, indeed, may be harmful, and provide for
inefficiencies within the health care system.

The issue is to accomplish our goal, to have a clearly defined mis-
sion, rather than what the organization is. But it must be financed
and it must have the ability to enforce its determinations with re-
spect to the dissemination within the institutional systems.
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Representative ScHEuER. Dr. Axelrod, you mentioned that we
ought to have this information and that the health care payers
should be able to use it.

At the present time, we don't have the information, we don't
have the research. And even if we did, health care payers are not
currently in a position where they can negotiate many of these
things. Certainly, they can't negotiate fees with the health care
providers because of the application of the antitrust laws, as I'm
informed.

FEE NEGOTIATIONS WITH LIMITATIONS

I'm going to talk to you about the research in just a moment. But
wouldn't you say that the health care payers, the Government in
the case of medicare and medicaid and the private insurers like
Blue Cross & Blue Shield, ought to be in the position of using their
economic clout and their expertise in negotiating fee structures
with health care providers?

Dr. AXELROD. Yes, I do. I think that there should be greater op-
portunity for the use of that power. I have advocated that there
should be the opportunity for virtually all elements of our society,
all elements of the payer groups, at least, to be able to negotiate
within reason and not create-again, it is possible, as I'm sure you
recognize, to create chaos if there is unlimited negotiation on virtu-
ally all elements.

But there should be the opportunity to negotiate within some
limitations that would provide for a more efficient system, as in
the case of the preferred provider organizations, that in some in-
stances have proven to be cost effective and efficient.

LACK OF TECHNOLOGY ASSESSMENT AND GERIATRIC RESEARCH

Representative ScHEuER. Now, let me ask you a question about
research.

In a country that historically has valued knowledge and valued
research, and has used knowledge and research to jump to a pre-
eminent place in the commercial and industrial world, at least pre-
eminent up until recent years, doesn't it strike you as anomalous,
to say the least, that we haven't done the research on what works
and what doesn't work when it comes to all these new high-tech
procedures, processes, objects, products, surgery, treatment modali-
ties, and so forth?

We really don't know what works and what doesn't work. And
that is expensive and costly to society, as you have mentioned, be-
sides causing great harm to patients where these things, these pro-
cedures and practices and products are applied where they are in-
appropriate, and sometimes unhealthful and sometimes truly dam-
aging.

The whole question of unnecessary and inappropriate and un-
healthful application of processes, systems, products, surgeries, and
whatnot, accounts for an enormous percentage of the waste inher-
ent in our system that Secretary Califano talked about, the $125
billion that seems to evaporate in the morning mist while produc-
ing no positive health outcomes.

Isn't it long overdue that we do this?
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And let me mention two other kinds of research that it seems to
many of us are long overdue. We seem concerned about, and right-
ly concerned about, the rapidly escalating costs of long-term health
care for the elderly. We just turned down a bill in the House last
week, Senator Pepper's bill, because it cost too much.

Yet, we've been told in these hearings that there are perhaps
three avenues of research that would be comparatively inexpensive
and that would very substantially cut down the period of depend-
ence in an elderly person's life, delay by many years the advent of
dependence. And this would be research on arthritis, research on
incontinence, and research on dementia.

And it was suggested to us that for a couple of hundred million
dollars in each of these three areas, significant progress could be
made in understanding what produces dementia, what produces in-
continence, what produces arthritis, treating them either to pre-
vent their onset or delaying by many years their onset, at the sav-
ings of literally hundreds of billions of dollars over a period of time
in the health care system.

Why do you feel a society that is so concerned about the rapidly
rising cost of long-term health care for the elderly hasn't engaged
in at least these three very, very promising areas of health care re-
search?

Dr. AXELROD. I can only--
Representative SCHEUER. Excuse me. And why haven't we en-

gaged in the research on these practices and procedures that would
tell us which would help our health outcomes and which wouldn't,
and under what circumstances they would and wouldn't?

Why haven't we done these two areas of research?
Dr. AXELROD. Certainly, with respect to high technology, there

are economic interests that would seek to have the dissemination
of instrumentation that has not necessarily met the tests that we
would like to impose upon them.

So that there are conflicting elements within our society that
seek to profit from development without necessarily having the
kinds of evaluation that should take place.

We are constantly fighting that battle and it is constantly being
fought within the Food and Drug Adminstration as well, of the im-
position of the kind of restraint we have never been willing to take
with respect to high technology.

But I think that there are clearly economic interests that are
manifest in seeking to provide for the immediate diffusion of every
new technology without evaluation.

The difficulty with the recommendations for research on specific
areas is that there are many other areas in which effective re-
search can be carried out, and arthritis, incontinence, and demen-
tia are constantly competing in the face of a diminishing commit-
ment for basic research or even behavioral research.

It certainly is possible that the investment of $100 million or
$200 million in arthritis or incontinence or dementia research
would provide major results in terms of long-term reductions of ad-
ditional costs.

But I feel that we may be doing ourselves, and I say ourselves in
terms of professionals, a major disservice in promising what we
cannot deliver. I think one of the problems that we have is that
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some elements of the scientific community have been discredited
by making promises that they cannot fulfill, and I think Congress
has become a little leery of acceptance of promises that $200 mil-
lion in research will provide a return that is worth $2 or $3 billion.

I think it inevitably will have a positive impact with respect to
preventing the advent of dependence in many in our society. But I
don't think there is any sure conclusion that a simple investment
will provide for a multiple in terms of the return on that invest-
ment in each and every one of these areas.

And it may well be that we will postpone some of the expenses,
but not necessarily eliminate them. We have to be very careful in
suggesting that each one of the efforts which we undertake will
result in major reductions in cost.

BEHAVIORAL RESEARCH CRITICAL

There is another area which you have touched upon and which I
think is perhaps even more important and transcends the issue of
research on arthritis, incontinence, and dementia. And that is fun-
damental research concerning behavior on social context of health
and illness because of its increasing importance and prevention
and treatment.

As I'm sure you're aware, we confronted and are continuing to
confront the AIDS epidemic with little new information on sexual
behavior. There has been little that has been done in recent years
that provides us with a clear analysis of the transitions that have
occurred since the Kinsey report.

So that as we look at the need for research, I would urge that we
recognize that behavioral, motivational research, the social context
of health care not be neglected because I am honestly of the opin-
ion that they will be more important and may be the critical ele-
ments of the future in the delivery of health care services, that the
education of the physician and the ability to intervene will increas-
ingly depend upon our knowledge of ways in which we can formu-
late behavior and certainly motivate changes in behavior.

And it's indeed possible that that same kind of investment in ar-
thritis, incontinence, and dementia will also have larger payoffs.

But I think if I were to say today what I thought would be the
most effective area of research in terms of a dollar contribution,
my feeling is increasingly that the behavioral and social context of
health and illness may be one of the most productive areas, or may
be some of the most productive areas.

That's hard for me to say, as someone who is a molecular biolo-
gist, someone who's a cell biologist who has always been somewhat
disdainful of motivational studies and social behavior. But as I
have become increasingly involved in dealing with public health
problems, I become increasingly aware of the difficulties that we
have and our lack of knowledge in behavioral areas.

Representative SCmEuE. That was a marvelous answer and it
would suggest questions that would keep us here until dusk.

LACK OF PEER REVIEW AND CONSUMER INFORMATION

Let me ask you another question about research. We have an ex-
traordinarily expensive and very harmful phenomenon in our soci-
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ety known as malpractice. It's driving many doctors out of busi-
ness. Neurosurgeons and gynecologists are ceasing to perform that
function, making access to neurosurgery and access to top qualify
childbirth care difficult in many areas of the country and impossi-
ble in others.

Yet, the medical profession has done painfully little to screen out
the 20,000 doctors, or roughly 20,000 among 515,000, who the New
England Journal of Medicine says are drug addicted, alcoholic, or
clearly mentally incompetent to carry out satisfactory medical
practice.

Why hasn't the medical community done a better job of screen-
ing the 4 or 5 percent of its members who are delivering painfully
substandard health care? And why, as a last resort, as a fail-safe
device, has the medical community not delivered to health consum-
ers the information about health providers that would help con-
sumers-and that's all of us-avoid the health care providers who
would, according to their own records, doctor-specific and hospital-
specific records, threaten to negatively impact their health out-
comes?

Why don't we give health consumers the ability to select from
one of the overwhelming majority of the health providers those
that would promise to deliver excellent health outcomes?

Why does the medical community invoke a kind of medieval
guild system of privacy on information that you would think is
vital in order to make intelligent consumer health choices, infor-
mation about hospitals that have two or three times the rate of
nosocomial infections as other hospitals, perhaps double the rate of
iatrogenic or physician error as comparable hospitals?

Why can't we, as health consumers, identify physicians, doctors
that have had a record as long as your arm of malpractice judg-
ments against them? Why can't health consumers know whether a
doctor has been delicensed in one State and in another State and
in a third State and been subject to censure after formal due proc-
ess by a State health board?

It seems to me that in a country that vaunts free enterprise
forces and the free workings of private market forces, in a country
that overwhelms consumers with an almost unbelievable outpour-
ing of information about products and services, whether it's a hair
dryer, a washing machine, a car, a television set, a resort hotel, or
whatever, we deny them this essential information to make intelli-
gent choices among alternative health providers.

That's a long question, but I think it's an important one. Why
haven't we done that kind of research as to how to prepare infor-
mation about health providers that is professional, that is under-
standable by health consumers, that is fair to the health providers,
and disseminated in a way that makes it practical and available to
health consumers?

If we could liberate consumers to make intelligent choices among
health care providers, wouldn't that in itself augment the inad-
equate performance of the health care community itself in screen-
ing out the 20,000 or so health care practitioners in this country
who are delivering painfully substandard health care?
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Dr. AXELROD. You've asked a series of very difficult questions,
Mr. Chairman, and I will try to address some of the elements of
the very complex issue you have raised.

I think the problems as you have identified it is correctly a medi-
eval problem in some respects. If one looks carefully at the Hippo-
cratic oath or the oath of Maimonides or Hammurabi, which are
generally the three oaths that are taken by physicians when they
embark upon their medical careers, one finds an interesting contra-
diction with respect to those very oaths. And that is that there is a
distinction that is made between the fealty that a physician has to
his peers as well as the responsibilities to his patients. There's a
distinction.

And that distinction, it seems to me, characterizes a great deal of
what the problem has been over the years with respect to the
fealty of individual physicians to other members of the profession,
as opposed to his responsibilities for the patients for whom he as-
sumes a direct role in terms of their health care services.

I believe that is beginning to break down and that there is an
increasing recognition that a physician cannot place fealty to his
profession or to his peers above the responsibility that he has to his
patients.

But it is interesting if one looks at the Hippocratic oath. It does
make that distinction.

I have thought about that frequently because I think it has been
the basis for a great deal of misunderstanding even among physi-
cians as to what the Hippocratic oath did and said with respect to
their activities.

The peer responsibilities have, I think, been diminished to some
extent by immunity that's been provided for taking information to
medical review boards. The liabilities have been effectively elimi-
nated, at least in terms of financial liabilities. But there remain
the potential for individual lawsuits, nuisance lawsuits in which an
individual physician ends up spending a considerable part of his
time in court as a result of defamatory suits, all kinds of legal
machinations that result in a great deal of lost time and effort that
have in fact made physicians reluctant to become a part of the peer
review process that I think you appropriately are seeking.

It is changing. There is in New York an impaired physician pro-
gram that is sponsored by the State medical society that has been
effective in identifying impaired physicians and has worked reason-
ably effectively.

I don't mean to suggest that it has 100 percent of impaired physi-
cians enrolled in the program, or that they have been identified.
But there certainly has been progress with respect to impaired
physicians.

The issue with respect to information for consumers is a difficult
one and it is one that I think also is changing. We have initiated in
New York a series of reports that provide information on proce-
dures conducted within institutions, morbidity and mortality rates
at each of the institutions. We are about to publish volume/proce-
dure relationship, for institutions, that identifies increased mortality
in those institutions that do less than a minimum number of proce-
dures of a certain kind.

89-804 0 - 89 - 21
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That kind of consumer information, I think, must be provided to
the public. But it cannot be provided in a vacuum. It has to be pro-
vided with supporting information that will allow the public to in-
terpret it. I think many consumers have difficulty in interpreting
the information that is being provided to them, as well meaning as
it may be.

The other concern I have is the assumption that that informa-
tion will be effective also is dependent upon the fact that free
market activities are expected, or free market principles are ex-
pected to function within health care.

It doesn't function within health care. The free market does not
exist within health care. People seek health care services primarily
when they're desperate. They don't seek them on a regular basis,
except in unusual circumstances. But they do not seek medical as-
sistance except when they are required by some form of medical
problem or catastrophe.

And the ability to exercise the kind of choice that otherwise
would be exercised by consumers in the selection of a refrigerator
or a television set is not exercised with respect to the selection of a
provider.

So having information alone will not be sufficient.
Additionally, there has been an effort on the part of the Health

Care Financing Administration to provide for additional informa-
tion on individual physicians, as well as individual institutions. But
that has also been fraught with difficulties in interpretation.

And finally, there is the registry that was to be established this
past year through the contract with the American Medical Associa-
tion that would provide for a clearinghouse of all physicians who
had been sanctioned in the various States. My understanding is
that for funding reasons, that has not yet been initiated.

MALPRACTICE AND LEGAL REFORM

So the issue with respect to malpractice is, one, that, indeed, is
costly. But I think more important is that it has destroyed the rela-
tionship between patient and doctor. They are becoming increas-
ingly adversarial and the only way of resolving that may be for a
change with respect to the entire tort fault system, one that pro-
vides an administrative process and at the same time, provides in-
creased deterrence.

Representative ScHEuER. I think you're absolutely on target. As
a matter of fact, we had a hearing Tuesday of this week on alterna-
tives to the present tort system. I am convinced that we should be
moving in that direction and perhaps we'll make some advances on
a State-by-State basis.

Do you think moving to an alternative to the tort system should
come incrementally by individual States sticking their toe into the
water, so to speak, and gaining some experience that we can all
look at? Or should it come through the Congress and the next ad-
ministration, and should we try some uniform approaches across
the country, perhaps some alternative approaches?

Dr. AXELROD. My feeling would be that experimentation at the
State level with various approaches to alternatives to the tort fault
system may be the most effective way of determining the best kind
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of approach because there are different problems in different
States. Malpractice costs in different States are quite different. The
nature of the problem is quite different.

I think that the Federal Government should evaluate the experi-
ences that can be had by virtue of some 50 States embarking upon
a series of experiments before mandating a series of changes that
could result in disaster or catastrophe for everyone.

So I would certainly encourage a State-by-State approach. Per-
haps the Federal Government could provide some assistance in
terms of special financing through medicare or whatever to States
that embark upon major changes in tort fault without fully under-
standing what the direct impact would be upon the costs associated
with the delivery of those services.

The existing malpractice system among all other things is one of
the most inequitable systems that we possibly could have put in
place. And I think that if we are indeed to attempt to achieve some
equity and equality, then there has to be a major modification of
the system. And that may be costly initially with respect to making
everyone who has an adverse event eligible to receive certain bene-
fits. But I believe those benefits may have to be covered by, initial-
ly, at least, by insurance carriers or third-party payers in one form
or another.

DISSEMINATING CONSUMER INFORMATION

Representative SCHEUER. Dr. Axelrod, you've been testifying
before us for almost an hour and I fear we've abused your patience.

Let me just ask you one last question. You say that you're
making advances in New York in empowering consumers with a
great deal more knowledge than they've had before, and you so tes-
tified in a hearing we had a week or two ago in New York City.

Dr. AXELROD. Yes.
Representative SCHEUER. And we welcome that, and we applaud

that; what you're doing in New York State is a quantum jump for-
ward.

Would you think that New York State and other States might
experiment somewhat in how that information is prepared for the
benefit of health consumers? And I would particularly cite the
HCFA release of hospital data that came in seven volumes each ap-
proximately the size of a telephone book. That is not very helpful
to consumers.

Would you consider that maybe we can do some research and ex-
perimentation on how that information can be prepared and how it
can be disseminated? And that possibly in the dissemination proc-
ess, there might be some counseling involved there. As you suggest-
ed, these are very tricky, very sophisticated, very complicated,
sometimes very scientific questions that many, if not most, health
consumers are not able to judge very well.

Could you envisage a system whereby information is made avail-
able in a looseleaf book, computer terminal, or whatever, with the
presence of a health counselor there, perhaps in a public library,
perhaps in a high school, perhaps in a hospital?

Who knows where? Perhaps in a community center, a church, a
synagogue. Who knows? A place where you would combine the
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advice of a sophisticated, well-trained counselor who could consult
with a person on general health behavior, preventive health behav-
ior, and their particular health emergency that requires them to
pick a health provider, a counselor who would help give a little bit
more meaning and understanding to the kind of data that you're
about to prepare.

Dr. AXELROD. I think that the formulation that you have provid-
ed is one that should be pursued. I think the idea of embarking
upon a number of experiments in the various States is a worth-
while suggestion.

I am convinced that in order to make that information available,
it needs to be provided in supermarkets, in bodegas, in drug stores,
rather than necessarily in libraries, because I think libraries do not
necessarily bring to them a significant portion of the population
that is most in need of consumer health information.

So I would certainly opt for dealing more with marketplace type
operations than I would with educational institutions, except that I
would encourage, certainly, the schools and libraries to become
part of a network to provide information.

But I think in order to be effective for some of the populations
for whom we are most concerned, it will have to be in consumer-
related areas, such as stores, bodegas, wherever.

And the question, I think, also becomes, is it affordable? At what
level? And, again, I think the reason for the experimentation is to
determine the cost effectiveness of each of the programs that could
be structured to provide that information. It even could be-a
series of comparisons could be carried even within a given State on
ways to provide that information, the location of that information,
the multiple languages in which it would have to be provided in
States like New York to ensure that it was effective.

I think all of those things need to be evaluated. But, certainly,
the time has come for us to stop talking about it and do it.

Representative SCHEUER. On that wonderful note, stop talking
about it, but doing it, we'll end your testimony and thank you very
much for coming.

Dr. AXELROD. Thank you very much.
Representative SCHEUER. Thank you for the marvelous quality of

your testimony. We know how busy you are and we're very grate-
ful that you came.

Dr. AXELROD. Thank you very much.
Representative ScHEuER. Thank you very much, Dr. Axelrod.
I want to ask unanimous consent that we keep the record open

for inserting selected material from a hearing on the quality of
care, information for health consumers, which was conducted by
the Committee on Science, Space, and Technology on June 6, 1988,
in New York City.

This material will be made part of the record of this hearing
under the rules of the Science, Space, and Technology Committee
regarding the editing of transcripts.

[The selected material follows:]
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INSERTS FOR THE RECORD
SELECTED MATERIAL FROM JUNE 6, 1988 HEARINGS OF

COMMITTEE OF SCIENCE, SPACE, AND TECHNOLOGY
U. S. HOUSE OF REPRESENTATIVES

WASHINGTON, D. C. 20515

SUBCOMMITTEE ON NATURAL RESOURCES, AGRICULTURE RESEARCH
AND ENVIRONMENT

HEARING ON

QUALITY OF MEDICAL CARE: INFORMATION FOR CONSUMERS

OPENING STATEMENT BY CONGRESSMAN JAMES H. SCHEUER, CHAIRMAN

WITNESS LIST

PANEL I: Is There A Problem?

Dr. Lowell S. Levin, Professor
Yale University School of Medicine

and Author, Medicine on Trial

Ms. Sondra Bauernfeind, Founder
Victims Against Medical Abuse

accompanied by
Ms. Marian Stackhouse

Sullivan County Coroner

Mrs. Elaine O'Rourke, Secretary
Stop Hospital and Medical Errors (SHAME)

Mr. Louis Krieger, Chairman
New York City Legislative Committee

American Association of Retired Persons

Mr. Robert Krughoff, President
Consumers' Checkbook

Ms. Esther Lustig, Director
External Affairs and Development

Lexington Center for the Deaf and Hearing Impaired
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PANEL II -- Defining the Problem

Dr. Jane Sisk
The Ouality of Medical Care: Information for Consumers

Office of Technology Assessment

PANEL III -- Government's Efforts to Solve the Problem

Mr. William Toby, Regional Administrator
Health Care Financing Administration

Dr. David Axelrod, Commissioner
New York State Department of Health

PANEL IV -- Solutions from Health Care Providers

Dr. Charles J. Sherman, President
Medical Society of the State of New York

Dr. Juanita K. Hunter, President
New York State Nurses Association

Ms. Suzanne-G. Martin, Assistant Vice President
Medical Case Mix and Utilization Management
New York City Health and Hospital Corporation

Mr. Kenneth Raske, President
The Greater New York Hospital Association

Ms. Carolyn F. Scanlan, Executive Vice President
Hospital Association of New York State

Ms. Carol Dye, Executive Director
Hospital Trustee of New York State

Additional Witness: Ms. Rose Ann Liveo
President of SHAME
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THE QUALITY OF MEDICAL CARE: INFORMATION FOR NUM
JUNE 6, 1988

Today we will hear testimony on an issue which is critically
important to every citizen of this country -- namely the quality of
medical care they receive. Despite the tremendous emphasis we as a
society place on medical technology, very little attention has been
paid to making information available to consumers about the quality of
health care services.

Although consumers can obtain information to guide them in making
the purchase of everyting ranging from cars to stereo equipment and
washing machines, there is really no place that consumers can
reference information about the quality of care offered by hospitals
and physicians.

Almost two years ago, the Health Care Financing Administration
(HCFA) released the first Medicare Hospital Mr tality Index. This was
a watershed in health care, throwing the weight of the government
behind the notion that health care is, like anything else Americans
purchase, subject to consumer judgements about cost and quality. I
strongly commend HCFA for this undertaking. The survey was confined
to an analysis of Medicare billing information and as such had certain
limitations. While it provided information on hospital mortality
rates, it did not address the performance of individual physicians and
nurses.

The time has come, I believe, to make information regarding the
quality of health care available to consumers in a form that is
intelligible, accessible and easy to read. Two years ago, several
Members of Congress joined me in requesting the Office of Technology
Assessment to consider how this Herculean task could be accomplished.
The report which we are releasing today, The Quality of Medical Care:
Information for Consumers, informs us that there are indeed certain
indicators of quality -- which go beyond whether or not a patient dies
-- which when taken in the aggregate give an accurate impression of
the care that an individual is likely to receive.

Health care professionals have been quick to point out that
various indicators of quality can be misleading. I agree. To
consider a single item such as a hospital's unadjusted mortality rate
without considering whether that hospital treats a high percentage of
terminally ill patients, like Sloan-Kettering Cancer Center is unfair
to the institution and misleading to consumers.

This report suggests that consumers be given information on
several indicators such as: Whether a physician is board certified
and practicing in his or her area of training: Whether a physician has
been sanctioned or disciplined by a state medical board: Whether the
hospital has been accredited and whether there are areas in which the
hospital has deficiencies: Whether the rate of nosocomial infections
at a particular hospital exceeds the norm: Whether a certain surgical
procedure is performed ten times a week or ten times a year.

Taken together, information such as this will aid consumers in
choosing medical services with as much thoughtfulness as they make any
other major purchase. Maybe even more -- the stakes are higher.

New York State has been a leader in developing techniques to
assess the quality of health care and in disseminating this
information to the public. I am delighted to welcome the
distinguished representatives from the New York Health care industry
who will testify today.

I also welcome the representatives of Victims Against Medical
Abuse and SHAME -- Stop Hospital and Medical Abuse. This group gives
a voice to those who unfortunately cannot represent themselves. I
have been told that if a consumers' guide to hospital and health care
services had been available, Mrs. Elaine O'Rourke of Brooklyn, would
have made a different decision in seeking medical treatment for her
little boy.

I will be working with my colleagues in the House to develop
pilot programs to make this information available to consumers. I am
looking forward to hearing the suggestions that will be presented
tni-n,
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Testimony of

LOWELL S. LEVIN

Yale University

I am Lowell S. Levin. Professor of Public Health. Yale University

School of Medicine, New Haven, Connecticut and Chairperson of the

Board of Directors of the People's Medical Society, a national

non-profit health advocacy organization with its headquarters in

Emmaus. Pennsylvania.

My teaching and research over nearly two decades have focused on

health consumerism, with a particular emphasis on how to help

people gain more control over their health destinies. The first

pre-requisite for this process is access to information about the

range and seriousness of health hazards and access to irformation

that can help irdividuals and communities reduce their hezlth

risI<. Such rist reductions ster from lnowiedge that improvee

health decision-meimig aamong informed choices for action.

Fo- year= now the federal government has collected and disseirnated

to the public a vast amount of- health risi data on a t:mely basis.

We have been warned about salt. cholesterol. suyar. amoi nsq. drug

use, alcohol consumption. obesity. lacd of exercise and all manner

of environmental pollutants a- well as some, if not all.

occupational hazards. And now AIDS Indeed there has been a

veritable blizzard of health advisories and alerts. perhaps even, to

a point where some persons have been rendered desensitized and
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bewildered to a point that they simply give up and go bacd to their

original not-so-healthy behavior. Overall, however. the

level of health consciousness has never been higher with the public

eagerly seeking and pursuing ways and means to preserve and promote

their health. Most of this interest has been related to lifestyle

behavior where the message is directed at individual responsibility

for change. The goal is to raise the level of personal protection

from those diseases Inown to have a major behavioral component in

their etiology.

In; sharp contrast to the commendable government and voluntary health

sector efforts to inform the public about lifestyle-related risi

there is virtually a total void in information on the vast source

disease, disability. and death emanating from those institutions and

professionals providing medical care. So-called iatrogenic or

doctor/hospital causei disease or injury is par.demic irn the United

States. Ef fecling approv.xmately 20 percent or hospitawi:ed pctients

End En uninoar. proportion of patients being cared for in doctors

off:ces.

I have recently co-authored a bool on this subject entitled.

Medicine or, Trial (Prentice Hali. 19881. which catalogues the

shockingly high levels of disease end injury through the entire

hospital experience. The data reported in this bool were drawn

from the medical. peer reviewed. literature itself. mainly primary

resources. Critiques and interpretations of these studies also
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were drawn from medical experts knowledgeable about each subject ol

study.

The material is organized in terms of major problem areas, including

physician and nurse impairment, overdependence on and breakdown of

medical technology, anesthesiology-related complications, diagnostic

error, failures in professional training, laboratory testing abuse

and error, unnecessary surgery and surgical error. nosocomial

(hospital caused) infections, medication error, breakdown in the

caregiver-patient relationship. and failures in the profession of

medicine as well as the institutions in which they worn to

effectively monitor quality and competence and to tale disciplinary

action. I shall submit a copy of Medicine on Trial as an e.hibit

for your detailed review.

Hospital caused illnesses and injuries are, of course, (noon tc. tne

public on the basis of individual eperiernes but the massiE e

overall incidence of these assaults are not well appreciated b) the

public. Collecting and categorizing literally thousands of studie-

done over the last decade revealed the overall pattern of the

problem as systems wide with the hospital in the center. O,,a

at;
national expert has called the situation on "iatrodemic." All

hospitals appear to some degree to offer poor quality in one or

another aspect of the care they provide. Just how bad the sitUlalir,

is cannot be precisely determined. We are at the mercy of

inadequate audit systems, episodic studies in depth. research



643

studies that vary in populations studied and observational

techniques, and above all. we (the public) are rarely, if ever.

informed about the results of audit or special studies. The public

is simply left in the darn on matters relating to the safety and

quality of health care provided by hospitals. The public is unaware

of the level of risi they run for hospital neglect. malfeasance. or

sheer incompetence. There is precious little hospital

accountability to the public. There is even less public involvement

in the quality control process. How many of you can recite the

nosocomial infection rate at your community hospital? How many of

you are aware of the medications error rate there' Do you Inow the

relative frequency with which certain surgical or medical management

procedures are done We knoa. for example. that hospitals that dc

more of procedure Y predictably have a better success rate with th-t

procedure. Bout such data are not routinely Inorn to the public. In

effect. the public is buying an item sight unseen, decidne. on the

bA-ss of blind falth rather than an irfosnreo jLadomet. I

heare it said. in unbelie'able arrogance, that sunch insor-vatic-n

would simply confuse the public or reduce its confidence Jn medlcai

cate to the point that people would avoid seeaing care. Health

profescionAls often find if convenient to infantalize lay people.

s-.gestiny that a compliant. unquestioning patient is a good

patent. A little Inowledge may be a dangerous thing. but no

Inowledge at all can be fatal'
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It is my own position. and the position of the People's Medical

Society, that we should mandate full public disclosure of data

pertinent to the quality of hospital care. These data must be

provided annually in a language and style which is easily

understood by ordinary citizens. Given the inequities in the

implementation of medical care standards among states, it is argued

here that federal disclosure legislation be enacted to affect all

hospitals in receipt of federal funds, either capital or operating.

The People's Medical Society asked Lori P. Andrews, an attorney

with the American Bar Foundation and Vice-Chairperson of the Board

of Directors of the People's Medical Society. to prepare a Model

Hospital Disclosure Act. This Model Act can be found on pages

:14-22: of Medicine on Trial.

It is our contention that public access to such information as

called for in this Model Act cart have a powerful affect on the

qsiitty aend cost of health care in two wayE. First, it poc-=

deta vita! to an informed choice of hospita. 
4
or the patient eealinc.

care. Secondly, the simultaneous and standardized publication cf

hospital quality data invites public comparisons_ among hospitals and

this could stimulate hospital efforts to institute tighter qualit/

control, including more forthright disciplinary action, improved

selertior. of personnel. enhanced continuing education. 2nd the

revision of what care they undertake to provide. It Ur&y even

encourage hospitals to undertale demonstrations in qjality control.
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I want to give special emphasis to this last point on the importance

of quality control demonstrations. While I do believe full

disclosure of hospital quality data is a sine qua non for reform. I

am under no illusion that it in itself is sufficient. It is

necessary, but not sufficient. There needs to be, as well,

substantial resources put into designing and testing innovative

approaches to enhancing the quality and safety of hospital care. We

should approach such studies as carefully and diligently as we would

approach other areas of medical research and public health research

related to disease prevention. After all, we are dealing here with

a general category of disease, which in its combined categories, 35

by far and away the most prevalent disease in the industrial world.

Yet we have no National Institute of latrogenic Disease and we give

but paltry support to the field of clinical epidemiology for

purposes of quality control research. And I must sadly add thet m,

olrn field of public health has received little encouragement through

-earnts and contracts to support hospital-based demonstrations in

qual ity control .

The issue we face in reducing hospital iatroenic disease is, of

course, far too serious to leave exclusively in the hands of

hospitals and physicians -- even public health experts. There --t t

be a serious commitment as well to involve the public in the pro-e-s

of research and demonstration. It is the public that may provide

the innovative hypotheses, the innovative strategies for reform.

Without public involvement, my fear is that we shall sim-l,

)e O9.tg, uc..it. cv g-.feir 
1

'a>' nauL,~. rTV uj-I.,As.(ds.ua w
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encourage the fo: to continue as warden of the chiclen coop. The

self-policing tract. record of hospitals and physicians does not

offer much encouragement.

The present system of hospital quality control has failed us. And

the public, by default of adequate information about the negative

aspects of medical care, has in effect been lied to. A11 the

efforts and resources purportedly at worl to protect the public (arnd

those that in recent days have been promised) are woefull'

inadequate, conceptually, technically, and politically. Only ver,

small and uneven incremental change can be ex;pected without a

national program of quality control that starts with full disclcsure-

and is accompanied by diverse demonstrations with full public

:n.olvement. The burden of human suffering and e.cessive costa of

h.sp,:tal iatrogenesis is simply too high to allow business as u=ucl.

These hFerirngs reprssernt ar. opportunity to inforim the public o; the

,o'e: end c-r g_.nsant's deep concern t. erect fit-st ta,-

fad aa legislet;c0- on the road to a soiutiwr.. Th- People's Mezacel

Soc-aet as well as. I a. sure. other vol Unta,- health edQc.cOa2

oroups. are ready to help in concert aith a ;ederal initietie. T-h

healtF. care syste, is a public trust. And it is tzm- that the

public c.ercises a crucial aspect of its control ovae that sy te...

If is toc late fo, hospitals to plea bargarn their a., out of

greatel public oversight. We reed fkll hzspital d:sclosure a,-nd we

need it now.
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Thani you for your attention.

Respectfully submitted.

Lowell S5. Levi n Ed.D., M.P.H.
Professor of Public Health
Yale University School of Medicine
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TESTIMONY: CONGRESSIONAL HEARI1G JUNE 6, 1988

HON. JAMES H. SCiiUER, CHAIRMAN

SUBCOrhITTEE ON NATURAL RESOURCES, AGRICULTURE RESEARCH

AP.D ENVIRONMENT

The regimen I adopt shall be for the benefit of my patients accordi

to my ability and judgment, and not for their hurt or for any wrong.

I will give no deadly drug to any, though it be asked of me, nor will

I counsel such, and especially I will not aid a woman to procure

abortion. Whatsoever house I enter, there will I go for the benefit

of the sick, refraining from all wrongdoing or corruption, and

especially from any act of seduction, of male or female, of bond or

free. Whatsoever things I see or hear concerning the life of men,

in my attendance on the sick or even apart therefrom, which ought

not to be noised abroad, I will keep silence thereon, counting such

things to be as sacred secrets." So stated Hippocrates almost

2500 years ago.

It seems that the only part of the Hippocratic oath which the medical

world fights to keep is the part about secrecy. And it is this

very secrecy which poises a threat to the medical consumer.

fty name is Sondra Bauternfeind. I reside in Mongaup Valley, New

York . I am the founder of Victims of Medical Abuse and chairman

of the Sullivan County Conservative Party. I am a science teacher

by profession and a victim of medical abuse by accident.

Today I will present to you documentation which will prove to you

without a shadow of doubt that the medical profession has slipped

behind a " Brotherhood of Silence" to hide the true facts which

take place when medical abuse exists. This secrecy extends from

the doctors to the nurses to the hospital personnel to the very

S4ew York State Department of.41ealth in a network of cover-up to

protect the medical profession to the detriment of the victim.

The unsuspecting victim offers up his body as the sacrificial

lamb to the medical profession when in complete ignorance he

seeks medical treatment from a person who has been anointed

with the title of " doctor ".
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The topic of today's hearing focuses on the concern that information

regarding the quality of medical care providers and facilities is

not available to consumers. I wholeheartedly agree with you in this

concern. If we had only known before the fact instead of after.the

mistakes had been made. I truly believe that my husband would be

alive today.

tMy late father was a country doctor and there were many times when

I would drive him to a patient's home in the wee hours of the morning

when he would.he called upon to administer to the sick. It always

seemed as though people got really sick at'2 A.M. in the morning.

I remember one evening house call during a blizzard when the car

could not go down the country lane which was blocked with drifting

snow and my father, black medical bag in hand, walked through knee

deep drifted snow over half a mile to get to his patient. I also

remember the dinner lectures about gallstones pomplete with the

specimens filling a tmall glass bottle set on the table while we

ate supper. My father still was making house calls at 79 to a few

of his patients who just would not let him retire.

Mry father loved his chosen profession and along with his own practice,

he served as the emergency room doctor and the anesthesiologist in

Community General Hospital. It was sometime in the 1970's that I

started to hear my father express disgust with some of the doctors

with whom he was acquainted. I remember one instance which made

him very upset. A young mother of two was to be delivered with her

third child. She was extremely distraught and my father was to give

her the anesthesia. He said that he tried to talk the obstetrician

into waiting until the woman had calmed down. Instead, the obstetricia

insisted on doing the Cesarean section and got another doctor to give

the anesthesia. The woman went into shock and died. The baby was

not breathing and was discarded into the plastic bucket on the floor.

Ny father grabbed the baby and proceeded to give it CPH and brought'

the baby back to life. When he told my husband and me of this

incident he said " At least she did not die in vain. Her baby lived."

I do not know if this incident was ever reported to the Department

of Health, but this is an example of what can be covered up by the
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"Brotherhood of silence". It is so bizarre and horrible the question

is who would ever believe one doctor if the others involved would

not verify what was said.

My first exposure to medical abuse, although at that time I did not

realize it by its name, was back in 1960 when my late husband caught

diabetes while in the Army. He had been exposed to Coxsackievirus

B 4 while on mess duty. His temperature soared to 106 and he was

packed in ice. He survived that incident and returned to duty as

a telephone installer with the Signal Corps. About three months later

he started to realize the classic symptoms of diabetes - extreme

thirst and excessive urination especially at night; blurred vision;

fatigue ; unsteadiness; numbness of the extremities - When he went

for medical help he was given two asprin and " G.I. gin" and told

to report for duty. When he persisted in asking for help, he was

sent to see a psychiatrist who told him it was all in his head.

Finally, after almost a year of uncontrolled diabetes, he was now

numb up to his knees and could no longer climb telephone poles to

hook up the range phones. He went back to the company doctor. This

time there was a new doctor on base who ordered a blood glucose test.

Upon getting the results of a blood glucose of over 500, my husband

was immediately ordered into the base hospital where he remained

until his honorable discharge. The May 24, 1979 issue of The New

England Journal of Medicine ( pp. 1173 - 1179 ) discloses a study

conducted by Dr. Yoon of the National Naval Medical Center at

Bethesda, Maryland which is entitled " Virus-induced Diabetes Mellitus"

In this study a healthy 10-year-old boy was admitted to.the hospital

in diabetic ketoacidosis within three days on onset of symptoms of a

flu-like illness. He died seven days later and virus pathogens

taken from his pancreas were isolated and inoculated into mouse,

monkey and human cell cultures. All organisdi- inoculated developed

diabetes. Both the clinical picture and animal studies suggested

that the boy's diabetes was virus induced.

It wasn't until January 5, 1979 that my husband again met with

medical abuse. Up until that time, my father was always there to

intercede on our behalf and medical disasters were diverted.
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Sometime in late November, 1978, my husband was adding another

12 inches of glass wool insulation to the attic. He bumped his

elbow and got a small piece of glass wool in his eye. This caused

him to be absent from his New York Telephone Company job for three

days. Because of an 'Absence Control " policy, he had to be seen by

a Telephone Company doctor. Upon such an examination, the telephone

company doctor told my husband that if he stopped and saw a doctor on

his way home it would not be too soon as his blood pressure was so

very high. My father was retired at this time and suffering from

cataracts, so he advised my husband to see a particular doctor in

a near-by town some 12 miles away. My husband wanted to see a doctor

in the town.where he worked so that he could walk to the doctor's

office on his lunch hour and not miss any time from work.

We looked in the Yellow Pages of the telephone directory and found

a M~edical Group. My father knew some of the doctors associated with

the group and suggested that we make an appointment to see one that

he recommended. An appointment was made with this doctor, but when

my husband arrived for his appointmenthe discovered that he had been

switched to the " new boy in town". My father did not know anything

about him except that he had privileges at the local hospital. Big

mistake Number One - accepting another doctor than the one planned

on being seen by.

Big Mistake Number Two - when the doctor brags that he is the "best

internist in the county - if you do not run out of the office you

may be in for Big Biistake Number Three:

Big Mistake Number Three - I cannot regulate you out of the hospital.

You must go in for tests. The mistake is when you do not seek a

second opinion especially in regard to high blood pressure , particula

when the nurse gets a much lower blood pressure reading than the

doctor within minutes of being tested. We now know about " white

coat hypertension": The high reading may be caused by the doctor.

On Miarch 15,1979,without proper informed consent, my husband was

given an IVP using a radiopaque contrast agent called Renografin.

He was left unattended on the metal slab in the radiology room for

approximately two hours, where my father found him unconscious when

he went looking for him after learning that he had been given the

test.
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According to the Physicians Desk Reference, Renografin should be

given "under the direction of personnel with the prerequisite

training and with a through knowledge of:-tbe partioular prooadkwe

tC be performed." It also states " Consideration must be given

to the fundctional ability of the kidneys before injecting this

preparation." Although my father had several conversations with

this doctor and had advised him that there may be kidney problems,

the test was ordered anyway.

Unfortunately, two days later, on March 17, 1979, my husband had

to be transferred to the Intensive Care Unit suffering from acute

kidney failure and vomiting blood. At this time I was told that it

could be due to a "brain tumor or an intestinal obstruction." But

by now I had in my possession a copy of the Physicians Desk Reference

and had looked up Renografin and knew the adverse reactions to the

agent. When I realized that I was being lied to about the cause of

my husband's condition, which included a general rash, vomiting

blood and extreme tachycardia with two missed heart beats in a row

and a pulse rate of over 140 beats per minute, I fired the doctor

right there on the floor of the ICU. My father advised us to

bring a malpractice suit against the doctor and the hospital.

This suit was settled out of court and we were put under a "gag

order". The hospital go off scott free, however. My husband left

the hospital after eight days in the intensive care unit, under

the care of the doctor orginally suggested by my father.

Ironically, after my husband passed away on February 7, 1983, I

was contacted byjthe daughter of a woman who had been taken to this

same hospital D.O.A. on August 19, 1982. In the emergency room,

this same doctor worked on her for seven(7) minutes until she was

pronounced dead. Although the medical records of this incident

show that there was no implantation of a pacemaker or of an arterial

blood gas test, this same doctor fraudulantly billed Medicare $672.50

for both services. After over a year of trying to correct this

incorrect billing, we finally turned the case over to the Inspector

General's Hot Line and the money was returned to Medicare.

Although my husband returned to work following the I.V.P. episode,

he did not feel right and gradually his kidneys stopped working.

On May 13, 1983, he was placed on peritoneal dialysis for chronic

kidney failure. My father had passed away in February of 1980.
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By this time my husband was blind in the left eye from improper

laser surgery done in 1979, but still with an undaunted spirit

and determination to go on with life. He was driving, shopping,

going to dog shows and meetings and handling the affairs of the

household as far as bill paying and outside yard work.

On December 14, 1983 I was called out of my classroom to the

office for a telephone call from Dr. Guy McCoy from Albany Medical

Center Hospital. He had been trying to get my husband that morning

to advise him that there was a kidney available for him . John

was out getting his car greased and the oil changed and was getting

an IRA certificate at our local bank. And so I was called to

see if I knew where John could be reached. I wish I had broken

both legs on the way to the office so that I could not have answered

that telephone call. But fate did not let that happen and I spoke

to Dr. McCoy and eventually John came home and his sister reached

him and told him to call Albany Medical Center Hospital. And that

was the beginning of the end.

I have never seen such gross disregard for scientific method or

proper medical care as I witnessed at Albany Medical Center Hospital.

Even before my husband was taken to surgery, a resident put in a

central line catheter "atypically" and his right lung collapsed. The

same resident put in an I.V. catheter in his left arm - and he got

four different pathogens and blood poisoning at this location. All

this is confirmed in the medical records. And yet the New York

State Department of Health could find nothing wrong with this

treatment. The medical records comprise 1260 pages in length and

include,in some cases, downright lies ie. " Quiet night without

complaints " when in fact my husband was vomiting 800 cc of blood

and I was catching it in emesis containers.

His diabetes was allowed to run uncontrolled because residents

were prescribing improper amounts of insulin. A urninary tract

infection was disregarded for three months because "they" assumed

the specimens were being taken improperly. If anyone was voiding

cloudy, foul smelling urine, the person would immediately go to

a doctor. Here he was in a hospital with doctors all around and

no one seemed to care even though he was running a constant fever

of " undertermined origin ".
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Here are some questions I must get answers to:

1) why didn't the surgeon, Dr. Neil Lempert, give my husband

the information needed for him to make an informed consent to the

renal transplant surgery? Why was this left up to two residents,

who never signed the back of the informed consent form?

2) Why was a foley catheter left in place for 17 days when it is

dangerous to leave one in for more than five days due to infection?

3) Why were the staples left in for almost a month and were so over-

grown with flesh that some had to be cut out?

I4) Why was there a hair entwined in the narcrotic tissue which I

had to remove after the transplanted kidney was removed and after

an undetected abcess was finally opened leaving my husband with 
a

wound large enough for me to get both hands into as I had to wash

it out with a water pick and then stuff with Betadine soaked gauzes?

5) Why is it impossible for the victim to take part in any

investigations being conducted on their complaint by the Department

of Health?

6) Why is the victim left at the mercy of the medical provider

with no one to really intercede on the victims side?

7) W.hy is it impossible to find out information about the people

to whom the patient entrusts his or her very life when one can

read about a toaster or acautomobile or a resort hotel?

8) Why is there no provision for negligent homocide in cases where

gross negligence results in the death of the patient?

9) Why are interns and residents allowed to work on patients without

an experienced attending physician present and directly supervising

their work? A teacher cannot teach properly when the pupil is not

observed in technique and procedure.

10) Why does it take so long for incompetent doctors and other

medical personnel to be removed from the profession?

Since Victims of IMedical Abuse has been operating as a self-help

volunteer group, hundreds of people have asked for help.Most of

their stories have a familiar ring - all have been seeking help

from the Department of Health or other sources and finally in

desperation, turn to this organization. Just the fact that someone

is willing to believe their story is a great comfort. The usual
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answer from the Department of Health is the standard " We have

investigated your complaint and can find nothing to substantiate

your claim." One must have the temperment and perseverance of a

pit bull terrior to continue seeking the answers which one knows

to be the truth.

There is a Second Holocaust which is sweeping our nation today. It

is in the medical profession, and just as the First Holocaust almost

brought civilization to its knees, this Second Holocaust is Much

more dangerous and insidious for it is disguised as health care.

There must be a nationwide network which will give consumers of

medical care the information they need to make wise and informed

decisions about the health care provider they choose to care for

them.

There must be a means for the medical consumer to check on the

quality of medical care provided by health care facilities

which include the attitude concerning "Do Not Resuscitate " orders

and whether a hospital has a " quiet room" where patients are put

to die. It would help if the patient knew that being placed in a

particular room meant that the doctor had given up on him. The

patient may want to protest such treatment.

f..edical records must be changed so that all the information for

one day is easily determinable at a glance instead of having to

search through five or six different areas to check on one patient.

jt is no wonder that many drug reactions are missed or that doctor's

orders are mis-read. I would suggest that these medical records be

made standard so that every health care provider will know exactly

where to look for certain information. Just as traffic lights are

standard, so should medical records be standardized.

There must be a way that the victim can offically challenge the

information or mis-information contained in the medical records

so that the medical. records represent a true picture of all of the

medical care provided.

In closing, I wish to compliment you on holding a hearing such as

this because it is imperative that consumers be able to get the
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information they need to make intelligent choices for their health

needs. Health care is the largest part of our national and local

government budgets. We all know that without health there is no

wealth, for one cannot buy health. Please continue in your efforts

to help those in need of medical care get the proper care they are

searching for. Thank you.

l~rs. Sondra iauernfeind, Founder

Victims of Medical Abuse
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TESTIMONY OF XhAXNZ O'ROURXZ
BEFORE THE COMITTEEZ ON

SCIENCE, SPACE AND TECHNOLOGY

JUNE 6, 1988

GOOD MORNING. THANK YOU CONGRESSMAN SCHETER, AND DISTINGUISHED
GUESTS. NY NAME IS ELAINE o0'ROURE. I'M HERE TODAY TO TELL YOU
ABOUT NY SON PATRICK.

PATRICK WAS A NORMAL, HEALTHY LITTLE BOY. LIKE ALL LITTLE BOYS,
HE PLAYED BASEBALL WITH HIS FRIENDS, RAN AROUND THE HOUSE CHASING
HIS SISTER, AND LOVED TO PLAY OUTDOORS. ABOUT NINE YEARS AGO,
THIS ALL CHANGED.

OUR SON PATRICX WHO WAS EIGHT YEARS OLD, ENTERED LUTHERAN MEDICAL
CENTER IN BROOKLYN, NEW YORK. PATRICK NAB GOING INTO THE
HOSPITAL FOR A VERY MINOR PROCEDURE. PATRICK WAS EMBARRASSED
THAT HE WAS STILL BED WETTINC.

UNDER THE ADVICE OF OUR FAMILY PHYSICIAN AND A UROLOGIST, PATRICK
NEEDED A SMALL OPENING IN THE PENIS, WHICH IS CAlLED MEATAL
STENOSIS. THIS IS A PROCEDURE TEAT CAN BE DONE IN A DOCTOR'S
OFFICE. THE SURGEON ADVISED MY HUSBAND AND I THAT IT WOULD BE
BEST TO HAVZ THE SURGERY DONE IN THE HOSPITAL BECAUSE IT WOULD BE
MORE CONFORTABLE FOR PATRICK AND AFTERWARDS, TESTS COULD BE
PERPORMED.

PATRICK WAS TO BE IN THE OPERATING ROOM 15 MINUTES. WE WAITED
FRANTICALLY, FOR OVER THREE HOURS AND HEARD NOTHING Or THE
RESULTS Or THE SURGERY. AFTER INSISTING ON SEEING OUR SON, THE
SURGEON AND ANESTHESIOLOGIST FINALLY CAME TO TELL US THAT THERE
HAD BEEN A PROBLEM AND WITH THE *HELP OF GOD", PATRICK WOULD BE
ALRIUHT.

WE WERE TOLD NOTHING, NOTHING OF HIS CONDITION. WE WERE TAKEN TO
THE RECOVERY ROOM TO SEE PATRICK. PATRICK WAS LAYING ON A TABLE
HOOKED UP TO MACHINERY AND A RESPIRATOR TO ASSIST HIM IN
BREATHING.

WE FOUND OUR THAT PATRICK HAD GONE INTO CARDIAC ARREST ON THE
OPERATING TABLE. HE HAD DIED. NY HUSBAND AND I DO NOT XNOW HOW
LONG HE WAS DEAD. PATRICK WAS RESUSCITATED BUT HE WAN LEFT IN A
COMA WITH SEVERE BRAIN DAMAGE. WE WERE TOLD THAT HE WOULDN'T
LIVE MUCH LONGER.

EVEN AS I SPEAK TO YOU TODAY, I DO NOT XNOW WHAT REALLY HAPPENED
TO PATRICK. THE SURGEON TOLD MY HUSBAND AND I THAT THE STAFF IN
THE OPERATING ROOM WERE BUSY WHEN THEY NOTICED A MONITOR WENT
OFF. AS THE NURSE WENT TO GET NEW LEADS, THE SURGEON REALIZED
THAT PATRICK HAD SUFFERZD A CARDIAC ARREST.
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DURING a NOVM(BER 1976 ZNTZRVZIW ON TZLMVISI0W, TEZ SURGRON .
TALKED ABOUT TInB MEDICAL TRAGEDY AND SAID THAT PATRICK wA8 NOT
BEING MONITORED CAREFULLY.

IN JANUARY 179P, THE KWM YORX STATE DEPARTMENT OF H8ALTH STARTED
AN INVESTIGATION Or OUR SON'S CASE.

WE WMRE NOT AWARE TEAT TRESS KINDS or MEDICAL ACCIDENTS HAPPZN IN
HOSPITALS. WE WERE NOT AWARE THAT PATIENTS WERE NOT MONITORED
PROPERLY.

WE ALSO FOUND OUT THAT WE WERE NOT ALONE. ZIGHT WEEKS EARLIER AN
18 MONTH OLD CHILD ALSO SUFFERED A CARDIAC ARREST DURING A
TONSILLECTOMY. I CALLED THE MOTHER OF THIS CHILD. I CRIED TO
HER THAT Ir SHE HAD COME FORWARD AND TOLD MHR STORY TO THE
MEDICA, PATRICK WOULD NOT BS IN THE SERIOUS CONDITION HZ 8 IN
NOW.

THE MOTHER TOLD ME THAT SHE TRIED TO COME FORWARD BUT SHE IS A
PUERTO RICAN WOMAN ON WELTARE. 88Z DIDN'T THINK ANYONE WOULD
LISTEN TO HER STORY.

IF WE ONLY HAD SOME WAY OF SEARING MEDICAL INFORMATION, WZ COULD
PREVENT TRAGEDIES LIKE THIS FROM HAPPENING.

THE NEW YORK STATE HEALTH DZPARTMZNT POUND DzEICIENCY IN LUTHERAN
MEDICAL HOSPITAL IN BROOKLYN, HOWEVER, IT IS VERY MINOR
DEFICIENCY IN INTAKE AND OUTTAXE PROCEDURLS, DIETS NOT BEING
RECORDED, NURSES NOT SIGNING NOTES, ETC. THERE WAS NEVER A
DEFICIENCY IN THE OPERATING ROOM.

THIS TERRIBLE INCIDENT HAPPENED TO PATRICK NINE YEARS AGO. NY
HUSBAND AND I WORKED HARD TO TRY TO MAKE THE PUBLIC AWARE OF
BEING BETTER CONSUMERS OF MEDICAL CARE. WE URGE PEOPLE TO ASK
QUESTIONS AND "SHOP AROUNDW FOR QUALITY MEDICAL CARE.

OUR STORY HAS BEEN TOLD BY LOCAL NEWS, IN NEWSPAPER ARTICLES AND
ON NATIONAL TELEVISION IN A 20/20 SEGMENT. BUT WHAT HAS REALLY
CHANGED? NO LAWS WERZ CHANGED. MOST PEOPLE FEEL THAT THESE
THINGS DON'T HAPPEN TO THEM - ONLY TO OTHERS.

PATRICK IS NOT THE ONLY VICTIM or MEDICAL NEGLIGENCE. THROUGH
THE ORGANIZATION SHAME, STOP HOSPITAL AND MEDICAL ERRORS, I HAVE
MET MANY OTHER VICTIMS OF MEDICAL NEGLIGENCE.

ROSE ANN LIVEO LOST HER MOTHER-IN-LAW, ANNA, IN ANOTHER BROOKLYN
HOSPITAL. ANNA WENT INTO THE HOSPITAL FOR A BUNION REMOVAL. THE
WOMAN NEVER CAME OUT OF THE HOSPITAL AND LAID IN A COMA FOR 28
DAYS AND THEN DIED.

JOE AGUNZO LOST HIS NINETEZN YEAR OLD SISTER LISA ANN, WHO
ENTERED THE HOSPITAL FOR SINUSITIS. THE FAMILY WAS ADVISED THAT
LISA ANN HAD TO HAVE HER SINUS DRAINED. LISA DIED IN THE
HosPITAL.
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BILLY ALBANESE, AGE 12 WAS RUSHED TO AN EMERGENCY lO AT RASSAU
HOSPITAL NOW CALLED WINTHROP UNIVER7ITY HOSPITAL IN KINEOIA. 8E
WAS IN A LIFE AND DEATH SITUATION. DILLY WAS 8EEN BY TWO
UNLICENSED DOCTORS, AT A VERY CRUCIAL SSIN IN HIS LIPF. HE DID
NOT RECEIVE THE PROPER CARE. HIS FATHER WAS TOLD THAT BILLY WAS
IN A CHRONIC VEGETATIVE STATE AND WOULD NEVER COME OUT OF HIS
COMA. NOW, 3 1/2 YEARS LATER, BILLY IS OUT OF HIS COMA. HE CAN
WALK WITH ASSISTANCE.

DAVID AND KATHY ASTOR WERE TESTED NEGATIVE FOR TAY-SACHS DISEASE.
THEY HAD A BABY WHO WAS DIAGNOSED WITH THE DISEASE. DUE TO
IMPROPER LAB TESTING, THESE PARENTS ARE NOW WATCHING THEIR T8REE
YEAR OLD DAUGHTER DIE A PAINFUL DEATH.

UNFORTUNATELY, THOUSANDS OP CASES OF MEDICAL NEGLIGENCE CONTINUES
TO HAPPEN.

SO WHAT HAVE WE LZARNED FROX ALL OF THESE STORIES?

I'VE LEARNED THAT WE NEWD INFORMATION. WE NEED TO XNOW AS MUCH
ABOUT OUR MEDICAL PROFESSIONALS AS WE DO ABOUT THE ILECTRONIC
EQUIPMENT WE BUY.

AS CONSUMERS Or MEDICAL CARE, WE, THE PUBLIC NEED TO DE ABLE TO
CHECK ON A DOCTOR'S CREDENTIALS, AND ON THEIR TRACK RECORD.

I HOPE THAT NO ONE IN THIS ROOM HAS TO LOSE A LOVED ONE, OR SEE
SOMEONE LEFT PERMANENTLY INJURED DUE TO MEDICAL NEGLECT.

TODAY, PATRICK REMAINS SEVERELY INCAPACITATED WITH SPASTIC
PARALYSIS, TOTALLY DEPENDENT FOR DAILY CARE AND UNABLE TO DO
ANYTHING FOR HIMSELF. HE REQUIRES 24 HOUR NURSING CARE. THE
PROGNOSIS IS VERY PooR FOR ANY SUBSTANTIAL IMPROVEMENT.

I KNOW THAT FOR THE REST or NY LIFE AND FOR THE REST OF PATRICK'S
LIFE, I WILL CONTINUE TO DEDICATE KY ENERGIES TO CHANGING THE WAY
OUR MEDICAL SYSTEM WORKS.

I AM A XEMBER or SHAME. THIS ORGANIZATION SEEKS TO:

- ENCOURAGE QUALITY HEALTH CARE FOR ALL PATIENTS,

- GATHER AND PUBLISH INFORMATION, AND

- PROVIDE SUPPORT FOR INJURED PATIENTS AND THEIR FAMILIES.

WE DON'T NEED ANYMORE DEATHS AND INJURIES TO TELL US IT I6 TIME
FOR CONSUMERS oF MEDICAL CARE TO TAZZ MORE CONTROL OVER THE
QUALITY OF THESE SERVICES. WE KNOW THE TInE IS NOW.

THANX YOU CONGRESSMAN SCHEUER FOR THE OPPORTUNITY TO SPEAK TODAY.
I HOPE WE CAN BOTH WORK FOR CHANCE.



660

MRP

STATEMENT

of the

AMERICAN ASSOCIATION OF RETIRED PERSONS

*on

INFORMATION FOR CONSUMERS
ABOUT QUALITY OF MEDICAL CARE

before the

HOUSE COMMITTEE ON SCIENCE, SPACE AND TECHNOLOGY

SUBCOMMITTEE ON NATURAL RESOURCES,

RESEARCH AND ENVIRONMENT

Field Hearing
New York, NY
June 6, 1988

Presented by:

Chairman, New

Louis Krieger,

York City Legislative Committee

American Association of Relired Permmns, 1909 K Street. N W.. WathingIon. D.C- 20049 (202i 872-47(1l

L-iuj D Cro-k h-hkw Horace B. Ict 1let n ) Dih .



661

Thank you, Chairman Scheuer.

My name is Louis Krieger, Chairman of the AARP New York City

Legislative Committee. The American Association of Retired

Persons is pleased to participate in this hearing marking the

release of an important Office of Technology Assessment report

concerning consumer access to information on the quality of

health care services.

The authors of the OTA report have produced an impressive

descriptive and analytical piece. The thoughtful discussions of

quality indicators and policy options will not only enable the

research and policy communities to better understand important

interrelationships, but will also facilitate wiser judgments on

the most efective use of the increasing flow of health care

quality data.

In this testimony, I will discuss the Association's goals

for implementation of the national malpractice data bank, the

proper scope of a quality assessment and information disclosure

system, and conclude with specific comments on HCFA and PRO data

disclosures

I. Proper ImDlementation of a MalDractice Data Bank

on one specific indicator, malpractice actions, the report

points out current difficulties involved in using malpractice

data as a quality indicator; it also properly points out that the
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to-be-implemented Health Care Quality Improvement Act of 1986

will provide a very useful new source of data for researchers.

In this connection, however, the recently published proposed

regulations on the HCQIA national data bank lack any required

mechanism for informing the public as to whether the overall

goals of the Act are being achieved, i.e., 1) whether the

required information on malpractice payments, and licensure and

privileges actions is being reported; and 2) whether hospitals

and other health care entities are using the information in

making prospective privileges decisions.

To rectify this we urge the following requirements be added

to the regulations:

1. A requirement that the data bank contractor produce

reports at least annually, but preferably semi-annually,

containing aggregate statistical information on various

categories of data being collected.

2. A requirement that the data bank publish a list of any

hospitals or licensure boards that are known to be out of

compliance with the obligation to consult the data bank.

Inasmuch as all hospitals uust consult the bank at least once

every two years, it would be a simple matter to track hospital

compliance and report accordingly.
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II. Parameters of a quality Assessment and Information
Disclosure System

The Association wishes to share its observations on several

major areas of concern regarding the public's access to quality

of care information.

Public disclosure of comprehensive, analyzed and uniform

data can yield two positive results: 1) a more informed

patient community that is also more confident about its health

care choices and 2) a new health system dynamic that will lead

health care providers to compete on the basis of quality. The

debate about data disclosure has shifted from a focus on whether

information should be published at all, to how to release data so

consumers can use it effectively. We must rise to the challenge

of turning raw statistics into a picture patients can understand.

Determinations of quality must be based on the entire

episode of illness, not just on a particular setting of care.

Thus, HCFA's efforts to link Parts A and B data must proceed as a

high priority project. Moreover, physicians must be required to

include uniformly-coded diagnosis data on Part B claims. Such

information is important to the measuring and monitoring of

quality in various settings of care. Finally, high priority must

be given to the development of patient-oriented quality
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assessment in post-hospital care, such as skilled nursing

facilities (SNFs) and home health care.

Constructing such a data-based quality assessment and

assurance system will require much greater coordination among the

HCFA contractors administering Medicare. Intermediaries,

carriers, and PROs must begin to collect and process basic data

elements in a uniform way to assure comparability among

providers. Standardization of quality of care measures and

methodologies will give greater assurance to beneficiaries about

the quality of their medical care and lead to nationally

representative information.

The information collected by this quality assessment and

assurance system should serve as the basis for a national

epidemiological data base of relevant patient-level data on the

overall quality of care to Medicare patients, regardless of the

setting of care. Such a data base will be an invaluable tool for

assessing beneficiaries access to the various levels of care and

lead to a greater understanding of the ways in which quality

affects beneficiaries' health status and quality of life.
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III. The HCFA Mortality Data Releases

In 1986, HCFA opened the door to publicly available

statistically-based quality analysis when it published hospital

mortality data for hospitals with significantly aberrant

records.

Last December, in its second major release of hospital

mortality data, this time for every hospital participating in the

Medicare program, HCFA published categorized numbers of Medicare

patients treated, the percentages of Medicare patients who died

within 30 days of admission, and predicted ranges of mortality

based on the patient population of that hospital.

AARP views the HCFA mortality data disclosures as

important steps in an evolving public process. The disclosures

do not constitute a report card on any particular hospital; they

do, however, mark a significant milestone in the drive towards a

comprehensive health care data disclosure strategy.

Mortality is an outcome measure, a gross measure of the

quality of care provided to Medicare patients. But mortality is

just one measure of outcome. AARP expects to see a variety of

process of care and outcomes of care measures developed and

reported to the public on a routine basis.

89-804 0 - 89 - 22



666

Mortality data alone cannot establish a particular

hospital's quality of care. Such data is most useful to

consumers as a basis for questioning medical professionals about

the significance it may have in a particular patient's case.

Thus, if one is anticipating treatment at a particular hospital,

that individual can examine the mortality rate for that hospital

and compare it to the hospital's expected mortality rate. If it

is outside the range, or at the high or low end of the range, the

individual can ask his or her physician about it and about the

significance of any explanatory comments the hospital has made.

The disclosure of hospital specific mortality data on

Medicare patients should also help generate a constructive

dialogue between providers and consumers of health care on what

constitutes quality of care, and how best to measure it; in the

process, society's expectations of health care encounters will

likely become more realistic. This could well help to ease what

has come to be called the "malpractice crisis.n The best way to

align society's expectations of medicine more closely with

clinical performance, is to provide more information, presented

in an understandable way to the public.

The Association continues to analyze this data and plans to

offer suggestions for improving the third data release set for

next December. AARP believes that any risks of disclosing

imperfect data are outweighed by the value of the information-
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dynamic fostered by this release, and its contribution to

improving hospitals' performance over the long term. In this

connection, the Association foresees that data disclosure will,

in and of itself, propel the generation of ever more reliable

data.

IV. Data Disclosures By Peer Review Organizations

We want to take this occasion to note the ongoing

importance of another aspect of the disclosure issue, namely,

Peer Review Organizations's sharing of information with the

public.

The new PRO scope of work places increased emphasis on

quality of care review and a corresponding intervention

strategy. From beneficiaries' point of view, quality review

should be the raison d'etre of the PRO program. Thus, the

Association is gratified that since the first scope of work, and

with AARP's urging and prodding, there has been a continued

evolution in PRO priorities towards greater emphasis on quality.

In this connection, the scope's requirements for greater

profiling of PROs' review findings is a further step towards

translating the mass of raw review findings into information

about patterns of care that, in turn, can lead to improvements in

care.
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At the same time, Mr. Chairman, there is an overriding need

for analyzed, comparative data and information about the outcomes

and implications of PRO review activities. PROs' role as

disseminator of data will become ever more critical to an

informed public.

Under the PRO confidentiality regulations, a PRO may

currently l)release to the public "interpretations and

generalizations on the quality of health care that identify a

particular institution"; and 2) disclose practitioner information

with the practitioner's consent. In addition, an institution or

group of practitioners may redisclose PRO quality review study

information (limited to health care services they provide.

Two years ago California Medical Review, Inc (CMRI), the

California PRO, became the first peer review organization to

initiate, under its discretionary authority, a disclosure of data

regarding hospital care in its state. CMRI's action was a

commendable step in the direction of providing access to detailed

performance data on a provider and procedure specific basis. As

part of the PRO regulatory framework, CMRI solicited and

published the comments of the hospitals covered by the report.

The result, a combination of statistics and explanations, was a

harbinger of the development of an important tool in identifying

and analyzing performance problems.
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Further efforts in this direction should include individual

PRO releases of information based upon their much increased

profiling and beneficiary complaint tracking responsibilities.

In addition, in view of the fact that HCFA will soon be receiving

data from PROs in a non-report format, i.e., as data elements on

tape, the agency itself should develop a set of useful reports

that could regularly be disseminated to the public.

When all is said and done, AARP remains concerned about the

lack of public information available to assess the actual thrust

and focus of PRO review activities along the entire continuum of

review, from generic screening to forthcoming quality denials to

the rare but highly charged resort to sanctions authority.

From the public's point of view, what contributes to

impatience and skepticism about the emphasis on the peer

education process is the fog that envelops the peer review

process. PRO decisions should be based on the best clinical

interests of the patient community; the only way to determine

whether that is in fact occurring is through disclosure of data

and information that communicate what performance standards are

being used to affect physician and provider behavior.

The public needs to know, for example, under what

circumstances and according to what criteria physicians are being

questioned on their hospital admitting practices; the public
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needs to know what quality of care concerns lead to the

imposition of a corrective action plan or a sanction

recommendation. We are not talking in this particular connection

about the identification of individuals, but the identification

of patterns, criteria, standards and case-specific examples that

can assure the public that the grant of review authority to the

professional community, with all the attendant self regulation

privileges and immunities, is being exercised properly.

In summary, Mr. Chairman, PRO-held data, if carefully

analyzed and compared, could yield important insights into the

quality of health care services for patients and the impact of

PRO review, both in a given PRO area and between PRO areas. I t

may in fact be time for a major reexamination of the rules on

PROs' public disclosures, with a view towards the development of

a revised regulation that will produce greater data sharing

without undermining PROs' ability to perform their review

mission.

AARP appreciates this opportunity to offer our views in

connection with OTA's release of its report. We want to conclude

by saluting your own deep interest in and commitment to the goal

of greater public access to health care data.
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STATEMENT OF ROBERT M. KRUGHOF,
RYRESMNTING CONSUMERS' CHECKBOOK MAGAZINE

before
SUBCOMMITTEE ON NATURAL RESOURCES, AGRICULTURE RESEARCH AND ENVIRONKENT

U. S. HOUSE OF REPRESETATIVES

June 6, 1988

Thank you for for inviting _ and Consumers' CHECUKBOK magazine, of

which I am president, to participate in your exploration of ways to make

information os the qy-lity of medical care available to consumers.

Since you have a nuer of experts to testify before you, and since

you have an excellent report by the Office of Technology Assessment to provide

broad backgrounj for your deliberations, I will focus my remarks on a

description of the practical experience my organization has had in making

inforintiom on quality of providers available to consumers - and on some

opportunities we have spotted in the process for the federal governat to

make additional useful information available.

Mine is a nonprofit organiaioa. Ason other activities, we publish a

magazine in two versioas, entitled Washington (D.C. Consumers' CMECKSOOK and

Say Area [San Francisco! Consumers' cHmcKfOO. This magazine, with a paid

circulation of about 40,000 in the Washington metropolitan area and about

25,000 in the San Francisco Day Area, evaluates local service establishments,

such as, auto repair shape, plumbers, baks, and hospitals. We attempt to do

for local services what Consumr Reports magazine does for products.

We also publish occasional books for distribution nationally. Two

such books in the health care field are our Guide to Health Insurance Plans

for Federal Employees (which we have published every year since 1979 and which
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typically sells about 35,000 copies per year) and a brandnew book entitled

Consumers' Guide to Hospitals. This latter book contains general advice on

choosing a hospital, getting the best care wherever you go, and cutting

hospital costs The bulk of the 200-page book, however, is composed of data -

information from Medicare records on hospital size, ownership and control,

teaching programs, and medical school affiliation - and mortality data on

nearly 6,000 hospitals, reprinted (without the thousands of pages of hospital

comments) from HCFA'a 7-volume, Dec mber 1987 release.

Publicly Available Data We've Published

our articles in CHECKBOOK magazine reveal a wide range of publicly

available data. The following are examples of some of the kinds of

information we have published on various types of health care providers:

Hospital inpatient care

o Mortality data. We published unadjusted mortality rates for specific

diagnostic/procedure categories from data earlier released by

California Medical Review, Inc. We published mortality rates, which

we adjusted for patient age and sex, using data from discharge records

maintained by the Maryland Health Services Cost Review Commission.

And we published data on perinatal mortality rates, adjusted for sex,

race, birth weight, and plurality (twins vs. single birth) from a

database maintained by the Comnunity and Organization Research

Institute, University of California, Santa Barbara.

o Volume data. We published data on overall bed count. In addition, we

published data an number of cases in certain diagnosis/procedure

categories, based on discharge records maintained by the California

Office of Statewide Health Planning and Development and the Maryland

Health Services Cost Review Commission. We selected

diagnosis/procedure categories in which mortality appeared to be
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related to volume in an analysis done for us by Harold Luft and

Deborah Garnick of the University of California, San Francisco.

o Malpractice s*ttlements. W* published data from the California

Department of Health Services showing the number of malpractice

settlements of over $3,000 per 100 beds. (We gave our readers

especially strong cautions about the great difficulty of deriving any

meaningful conclusions from these data.)

o Board certification of physicians. we reported the percentage of

physicians on *ech hospital's medical staff who were board certified

according to hospital-filed reports maintained by the California

Office of Statewide Health Planning.

o 24-hour coverage of key services. Using data from reports hospitals

must fila with the California Office of Statewide Health Planning and

Development, we reported whether hospitals had 24-hour coverage of

such kay *ervices as aneatheaiology, laboratory, and operating room.

o Ownership and control, medical school affiliation, and teaching

programs. using data we collected from the hospitals themselves and

checked in the American Hospital Association's Guide to the Health

Care Field, we reported on ownership/control, residency programs, and

university affiliation.

o Physicians' ratings. We mailed questionnaires to all the physicians

in the two metropolitan are" and published for each area more than

420 respondents' ratinge of the hospitals with which they were

familiar with regard to quality of laboratory services, sufficiency of

the number of nurses on duty, overall average quality of nurses,

average skill of attending physicians, quality of czunication within

the hospital's staff, pleasantness of rooms, and other factors.

o Nurses' ratings. We mailed qusdtionnaires to more than 25,000 nurses
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in each metropolitan area and published for each area about 2,000

respondents' ratings of hospitals in which they had worked. The

ratings were on the same types of factors as those listed above for

physicians.

o Patients' ratings. We published for each ares the average rating

given each hospital by about 3,000 CHECKBOOK and Consumer Reports

magazine subscribers whom we surveyed by mail.

o Prices. Based on our surveys of hospitals, we published prices for

semi-private roams, intensive cars rooms, and an hour in the operating

room for major surgery.

Health Maintenance Organizations

o Percent of physicians who are board certified, percent who are

American medical graduates, and percent who have faculty appointments.

We published these ratios based on our surveys of the HMOs. We

corroborated the HKO'claius about individual physicians by checking

the American Medical Association Directory and the Directory of

Medical Specialists. Where HMOs did not respond, we secured names of

physicians from HM marketing materials and from reports filed with

the federal Office of Personnel Management and the California Public

Employees Retirement System.

o Percent of doctors listed in book, 'Best Doctors in the U.S.' This

book is based on the opinions of surveyed doctors (mostly university

faculty) when asked which doctors in the U.S. they thought were best.

o Hospitals used. This information, gathered from the HMOs, was related

to our earlier evaluation of hospitals.

o Midlevel professionals per physician in primary care. Based on survey

of HCOs.

o Physician turnover. Based on our examination of physician lists for a
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series of years.

o Percent of federal employees who transferred out of plan during a

recent 'open season.' From data maintained by the federal Office of

Personnel Management, we reported both the actual transfer out

percentage and an adjusted percentag we calculated based on a

regression analysis we did to take into account such non-quality-

related factors as plan premium, presence of HMO competitors in the

area, and age of plan members.

o Average wait for an appointment. Based on tests in which our

researchers tried to schedule appointments for general physicals and

for treatment of a minor stomach upset.

o Free or discounted classes offered by plan in a recent period. Based

on our researchers' attempts to schedule classes of various types by

calling plans.

o Patients' ratings. In both areas, we surveyed more then 1500

CHECKBOOK and Consumer Reports magazine subscribers for their ratings

of physicians affiliated with the various HMOs. We asked them to rate

the physicians with regard to making them feel at ease when they

described their concerns, explaining the nature of their case,

arranging to see them promptly, being easy to reach by phone, giving

helpful advice by phone, and other factors.

o Patients' choices at time of treatment. We surveyed the plans for

their policies on patients' choice of doctors within plan, rights to

see specialists outside plan, and rights to second opinions.

o Physician compensation formulas. we surveyed plans for their

contractual arrangements for compenseting physicians - capitation,

fee-for-service, salary, holdbacks, risk pools, etc.

o Premitis and benefits. We surveyed plans for their premiums and



676

benefits. To allow easier comparison of benefits across plans, we

calculated an actuarial estimate of the value of each plan's benefits.

Physicians

o Patients' ratings. Based on a survey in which we collected more than

10,000 ratings from CHZECKOOK and Consumer Reports sub eribers, we

published ratings of individual physicians on making their patients

feel at ease when the patients' describe their concerns, arranging to

see patients quickly, and the other factors described above in

connection with HMO physicians.

o Board certification, mdical school attended and date of graduation,

and hospital staff seuberships. We gathered these data from the

physicians and confirmed with directories and hospitals.

Other types of providers

o For nursing homes, incidenee of bedsores, Medicare inspection

deficiencies, and ratings given by surveyed mbers of the clergy who

regularly visit the homes.

o For dentists, ratings by ore 8,700 surveyed patients who evaluated

their dentists on such factors as doing the work properly, discussing

symptoms, instructing on prevention, being gentle, arranging

appointment promptly, and keeping a clean office.

o For hospital *mergency services, ratings by nurses, ratings by

ambulance operators who visit regularly, number and qualifications of

physicians an duty at various times of day, and patient ratings of

staff pleasantness, staff attentiveness, and average waiting tim_.

Our reports reveal large provider-to-provider differences on the

various measures we have used. For example, we 'v found hospitals where fewer

than 40 percent of physicians are board certified while at other hospitals 100

percent are board certifiedl we've found hospitals where fewer than 60 percent
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of the nurses gave favorable ratinga to the quality of the other nurses while

at other hospitals more than 90 percent gave such favorable rating a w 've

found KMsa where, after adjustment, the rats of out-transfers was as high as

16 percent while at other HHOa the out-tranafer rate was as low as 6 percentl

and we've found doctors whoae effort to explain patients' diagnosis,

treatment, and outlook for recovery wa rated *euperior' by fewer than 30

percent of surveyed patients while other doctors got 'superior' ratings from

100 percent of their surveyed patients.

Making more and better data available

Although I've pointed out many types of data that are available to the

public, what's available falls dramatically short of what is needed if

consumers are to have enough information to reduce even modestly the risk of

sub-optimal choice of medical care provider.

(Note that even a number of the data items I've described ara not

available in all parts of the country. For example, information on the

certification of hospital physicians and on malpractice settlements is

available in public records in California but not in the Washington, D.C.,

area jurisdictions we study, discharge records are available in state agencies

in California and Maryland but not in Virginia or the District of Columbial

and information on 'open season transfers-out of Hhs is available for plans

that have a substantial number of federal employee members but not for plans

that do not.)

Several levels of effort are needed over the long run. First,

research is need to develop better ways to control for patient condition in

relating provider performance to outcome. Second, an on-going research effort

must be maintained at a high level to build a far broader body of knowledge of

the relationships between various treatment techniques/processes and outcomes.

Third, efficient means of gathering data on patient condition, treatment
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processes, and outcomes (including negative outcome other then death) must be

developed - along vith mane to assure that they are accurately implemnted.

And, of course, research is needed to determine the best mean to cemznicat-

provider-quality information to the public so that it is used to make

decisions.

But there are steps that can be taken eaily in the short run. One

area of opportunity is for the federal government to cease being so

paternalietic about its data. In a concern that data would be midused, HQCA,

for example, published only the range of predicted mortality rate' and the

actual mortality rate for each hospital and case category in its December 1987

release. Possibilities for further analysis of the data would have been

greatly enhanced if HClA had also published the beat estimate of the expected

mortality rate for each hospital for each case category. But HQCA was

concerned that the media would misuse this information. Worse still, HCFA

refused to release in electronic form even the information it published in

printed form. This for all practical purposes prevented any further analysis

of the deta - for example, to *ssess the relationship between case volume and

outcome.

Also, there are many data elements that it appears could be collected

and/or made available at relatively modest cost. For example, it seem that

the federal government could mke a condition of participation in the Medicare

program a hospital's public disclosure of all deficiencies found by JCAH.

Similarly, hospitals could be required to report to HQCA the percentage of

physicians who are board certified. (not only is this information currently

reported to the state of Californial it is also reported voluntarily to the

American Hospital Association, which markets it at a high price to comercial

users under a license that prohibit' its being released to the public.)

The hospital discharge records maintained by HClA don't contain
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information on the K0O or PPO, if any, under whose auspices a patient was

being cared forl adding such information would seen to be easy and might allow

meaningful comparison of outcomes for HH4s and PPOs.

The records derived from nurs ing home inepections might be enhanced to

include information on staff turnover and more information on the use of

physical and chemical restraints

The details of the performance of medical laboratories on individual

samples might be required to be made available, not just the overall pass-fail

decision of the certifying agency.

Hospitals, physicians, HI4OC, home health care agencies, nursing homes,

and others could be required an a condition of Medicare participation to

dispense at the end of each complete service transaction a patient

satisfaction questionnaire for return to an independent data analysis agency.

This is just a sampling of the possibilities. The point is that at

relatively little cost a much improved body of information on provider quality

could be assemled.
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The CHAIRMAN. Thank you very much.
Now, we'll hear from Esther Lustig, Director of External Affairs

and Development for the Lexington Center for the Deaf and Hear-
ing Impaired, and to my knowledge, a person who is very well
plugged in to the entire New York City health care delivery
system, both public and private.

Ms. Lustig, why don't you tell us what you feel can be done and
ought to be done to empower consumers with the knowledge that
they need to make intelligent decisions on health care providers?

Ms. LUSTIG. I believe that the greatest obstacle to the free flow of
information to the consumer is the lack of knowledge by the con-
sumer. They ought to be demanding this information.

Most consumers are not aware that they can, nor have we made
them aware that they have an obligation to ask before they walk
into a doctor's office or before they enter a hospital situation.

In a system as entrepreneurial as ours, I really believe that if
the demand were there, the supply would come. Some very savvy,
private sector group, not for profit group, government sector groups
would spend a great deal of time developing information and in-
forming the public if the public made it very clear that they
wanted this information to be known.

Most of us spend an enormous amount -of time shopping for a
wide range of consumer goods and services. We would not consider
purchasing a car or a washing machine or any one of a number of
consumer goods without reading a number of publications, without
becoming informed. Although we've never worked on an assembly
line in Detroit, we feel perfectly competent to ask a whole series of
questions about how a car is put together, what it will do, how it
will perform.

We even have this pattern that we use for picking professional
services. No one in this room would enter a university and spend
that kind of money without making site visits, without checking it
out, without knowing what that particular university offers us-

The CHAIRMAN. And comparing it with other universities.
Ms. LUSTIG. Exactly. No one would consider doing that. When it

comes to the most important service one can personally utilize, we
somehow don't feel we have a right to ask.

I have seen the most active consumers become shrinking violets
when it comes to asking their doctors certain questions, informing
them, finding out about hospitals.

One of the hospitals that was mentioned here today is now
closed. It's closed because of bad medical practice. It happens to be
the hospital that is closest to my home. I wouldn't consider using
that facility. I didn't consider using it 5 years ago, I wouldn't con-
sider using it 10 years ago, yet people in my community did.

The CHAIRMAN. How did you get information to make the judg-
ment that that facility was unacceptable to your point of view?

Ms. LUSTIG. The first thing I do when I walk into a doctor's office
is I do look up at the wall. And I do see where that doctor was
graduated from and I do make some value judgments, and I might
not always be right. But when it comes to my personal health care,
I'd rather err on the side of caution than on the side of having
made a very great mistake.
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The CHAIRMAN. You're evading my question. What I asked you
was how were you able to come to the decision 5 years ago that led
you to the conclusion that that hospital was offering inadequate
quality of health care, and that you wouldn't under any circum-
stances go there? What made you different from all those people in
your community who did go there? What knowledge did you have
that they didn't have and how did you acquire it?

Ms. LUSTIG. I have had the benefit of certain knowledge and my
value judgments were not based on a precise science. My value
judgments were based on my feeling that a majority of the doctors
that were part of this particular facility had not been graduated
from what we know to be the best medical schools that this coun-
try has to offer, they were not doctors that had other affiliations
with university hospitals and so on.

I felt more comfortable just using another facility. It was not a
perfect science, but it was something that I was comfortable with.

The CHAIMAN. Did you have any reason to believe 5 years ago
from the way you absorbed information, more or less by osmosis,
through gossip, through however you're plugged in to the health
care community, that this hospital was systematically delivering
an inferior and unacceptable quality of health care?

Ms. LUSTIG. No. I didn't have the benefit of that knowledge. But
I do think that the public would have been informed much sooner
if enough people had asked that question.

There is also another reason why I think consumers don't always
work at becoming informed and that is because whether or not
they perceive it we know it's not a reality, they frequently don't
pay for the service directly. It is paid for by a third party provider.

Therefore, one does not feel the same need to go out and find out
why a person is being billed or what the service that they're get-
ting involved.

I received a statement this weekend from my health care provid-
er informing me that they had made certain payments to my
doctor, and I don't question the validity of that billing.

What I do question is the fact that it tells me the date of my
visit, which department processed it, the charges that were submit-
ted, that I don t have to pay for this, it's covered in full-terrific. I
can put it in my drawer.

What it doesn't tell me anywhere on this bill is what's been
billed. If anyone of my credit card companies had sent me a bill
without telling me what I purchased, I would be calling that credit
card company to raise all heck. But there isn't a need to here, be-
cause I am not paying for it directly.

In conclusion, the way that we can best inform the consumer is
by making the consumer first aware through a wide variety of
sources-public service messages, part of teaching at the very earli-
est age in the school system that this is an area where you have
not only a right but an obligation to become informed.

You need to have a healthy respect for the profession, you need
not be in awe of it.

The CHAIRMAN. Thank you for that very sensitive and thoughtful
presentation.

Dr. Levin, we're up to you. We've saved you
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I am Jane Sisk, Senior Associate at the Office of Technology Assessment.

My testimony today is drawn from a report that OTA recently completed on Ib&

Oualitv of Medical Care: Information for Consumers, which this subcommittee

requested.

The report addressed whether valid information on the quality of medical

care can be developed and made available to the public to guide their choices

of physicians and hospitals. There is growing interest in Congress and

elsewhere for better information for consumers on the quality of care. In

part, this interest reflects a societal trend to promote the role of

consumers. Specific to medical care, recent changes in how physicians and

hospitals are paid have raised concerns that providers facing restricted

budgets and low payment rates might skimp on services to the detriment of

patients' health and that third-party payers will seek low-cost providers

without sufficient attention to the quality of care.

Advocates of better quality-of-care information expect that individuals

and organizations would use it to select hospitals and physicians, thereby

exerting leverage on these providers to improve their performance. Besides

individual consumers, employers, unions, third-party payers are engaged in

selecting physicians and hospitals and in monitoring their performance, and

all to some degree have lacked information on the quality of care. Medical

providers themselves have lacked such information and could use it to make

decisions: physicians to select hospitals for staff appointment, to select

hospitals and other physicians for patient referral, and to interpret data for

patients; hospitals to monitor their performance and to grant physicians

admitting privileges.

The OTA report concluded that several indicators of quality offer useful

information to individuals and organizations selecting hospitals and

physicians. Although none of the indicators give conclusive evaluations of a
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physician's or hospital's quality across the full range of medical care,

purchasers of care and medical providers could use several of these indicators

to flag areas of concern for further exploration. To improve the validity of

the information, the report advises consumers to combine data from more than

one indicator and to draw information from more than one year.

The report evaluated the following possible indicators of quality:

hospital mortality rates; adverse events in hospitals, as illustrated by

infections acquired in hospitals; formal disciplinary actions by State medical

boards; sanctions imposed by the Department of Health and Human Services (HHS)

based on recommendations from utilization and quality control peer review

organizations (PROs); malpractice compensation; evaluation of physicians'

performance for a particular condition, such as hypertension; volume of

services in hospitals or performed by physicians; scope of hospital services,

with emphasis on emergency services, cancer care, and neonatal intensive care

units; physician specialization; and patients' assessments of their care.

Although OTA attempted to select the most promising indicators, the ones

evaluated may not include the best measures for consumer use.

Quality assessment techniques have not progressed to the point that one

may rely solely on information about patients' outcomes (patients' health and

satisfaction). For hospital mortality rates and adverse events such as -

hospital-acquired infections, it is important to follow a two-step process:

first, to collect data about the adverse event, and second, to examine medical

records to determine whether a quality problem exists. For hospital-acquired

infections, infections in surgical wounds can be measured more reliably than

hospital infections overall.

For consumers who consider physicians' character as well as skills in

judging the quality of care, formal disciplinary actions by State medical

boards provide the most valid information about poor-quality physicians. The
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PRO/HHS sanctioning process is also rigorous, but it is newer and still

undergoing refinement. Single incidents of malpractice compensation have

little significance for a provider's technical quality, but repeated awards,

especially for similar errors, justify attention. Evaluations of a

physician's performance for a particular condition, such as hypertension, can

produce valid assessments of quality if assessment criteria relate to medical

services that have been shown to be efficacious. How well a physician manages

one condition, however, is not necessarily generalizable to other conditions.

For certain services, such as coronary artery bypass surgery and total

hip replacement, lower volumes in hospitals have been associated with higher

rates of patient complications. This relationship has not been documented for

all services studied or for services performed by physicians. Consumers would

be well advised to consider hospital volumes for more than one year and to

consider volume along with other possible indicators of quality, such as

hospital mortality rates. External guidelines based on expert opinion appear

to offer a reasonable basis for assessing the adequacy of a hospital's scope

of services. This indicator, however, has not been validated by linking the

results to patients' outcomes or to the appropriate use of services.

Physicians practicing in the area of their training are likely to deliver

higher quality care; certification by a medical speciality board, however, has

not been associated with the quality of a physician's care.

Patients' ratings of their care provide valid information about the

interpersonal aspects of ambulatory and inpatient care. Patients' ratings of

the technical aspects of care also appear to be promising, especially for

physicians' ambulatory care. Patients' ratings, like other measures of

patients' outcomes, may reflect factors other than quality, such as the

preferences of the particular patients in a physician's practice.
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The OTA report places high priority on improving information on

indicators that are already being disseminated and used, namely hospital

mortality rates, adverse events, HHS sanctions recommended by peer review

organizations, and physician specialization. The report also gives higher

priority to efforts to identify and improve physicians and hospitals whose

quality falls below acceptable levels than to efforts to distinguish among

good-quality providers.

Individuals could use quality-of-care information to question their

providers about possible problems. But patients may be reluctant to question

their physicians, and physicians may not be a reliable or knowledgable source

to interpret the data. Organized purchasers, such as employers and third-

party payers, and consumer advocates may have experts to interpret the

information. Such organizations also have more leverage to exert through the

market. As mentioned earlier, physicians and hospitals might use quality-of-

care information in establishing relationships with other providers and in

examining their own practices.

Difficulties may arise from the providers' response to quality-of-care

information. Using some of the indicators may encourage undesirable behavior;

for example, providers might relax their criteria for using a procedure to

increase their volume of certain services or they might fail to document

certain adverse events. A conflict may thus arise between a climate to

encourage providers to examine and improve their care and efforts to make

quality assessments more publicly available. This unresolved conflict is

troubling, because most quality assessments depend on the participation of

medical professionals.

The report developed policy options that Congress could consider to

address several problems in five areas of quality assessment. The first would

fund research and demonstrations to improve quality assessment techniques.
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Current techniques do not adjust adequately for patient and environmental

factors that influence patients' health and satisfaction independently of the

quality of care. This problem affects the validity of using hospital

mortality rates to evaluate the quality of care.

The second set of options addresses the problem of ensuring the quality

of assessments that are made. Under these options, Congress would require

that the Medicare and Medicaid programs select and apply indicators to assess

the quality of physicians and hospitals participating in these programs.

Congress could also require MiS to brief State and local groups on selected

indicators and methods of constructing them.

The third set of options would seek to improve the availability of data

required to assess the quality of care. The options relate to demonstrations

to collect clinical data and a task force to develop uniform requirements for

reporting data.

In the fourth category are options relating to making available to the

public information that is now reguarly compiled. One option would require

Medicare and Medicaid hospitals to make public certain indicators, including

any contingencies from the accreditation process that the Joint Commission on

the Accreditation of Healthcare Organizations conducts. Another option

relates to disclosure of PRO data on specific physicians.

To improve the dissemination of quality-of-care information, the fifth

set of options considers establishing an HHS office or conducting research and

demonstrations on how to disseminate information. How individuals and

organizations use quality-of-care information and how information can most

effectively be communicated remain largely unexplored.

I would be glad to answer questions on the policy options or any other

facets of the report.



688

BIOGRAPHICAL SKETCH

JANE E. SISK

Jane E. Sisk is a senior associate in the Health Program of the Office

of Technology Assessment, U.S. Congress, Washington, D.C. She has been a

project director at OTA since 1981, when she returned after three years as a

Veterans Administration Scholar based at the National Center for Health

Services Research. She recently directed a project on evaluating the quality

of medical care for consumers and a study on the effectiveness of AIDS

education. Her previous projects have dealt with the costs of AIDS, Medicare

payisent for physician services, cost-effectiveness analysis of vaccines,

policies related to the medical devices industry, and assessments of specific

medical technologies. Her interests center on financing and prevention. She

received a Ph.D. in economics from McGill University and a B.A. in

international relations from Brown University.



689

DEPARTMENT OF HEALTH & HUMAN SERVICES

Washtinton, D.C. 20201

STATEMENT OF

WILLIAM TOBY

REGIONAL ADMINISTRATOR

HEALTH CARE FINANCING ADMINISTRATION

BEFORE THE

SUBCOMMITTEE ON NATURAL RESOURCES, AGRICULTURE

RESEARCH AND ENVIRONMENT

COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY

JUNE 6, 1988



690

Mr. Chairman, I am William Toby, Regional Administrator of the

Health Care Financing Administration. I am pleased to discuss

with you HCFA's agenda for promoting quality medical care and the

important role of sharing information about the quality of

medical providers with the public.

Allow me to begin by assuring you that the Health Care Financing

Administration has no higher priority than ensuring that

Medicare beneficiaries receive the high quality health care they

deserve. Quality is, and will continue to be, at the top of our

agenda.

The Medicare program has entered its third decade. As Medicare

matures, its focus continues to evolve. The emphasis during the

1960s, the program's early years, was access to medical care.

Increased access, the high cost of health care and other

variables, however, led to rapidly escalating expenditures and a

subsequent call for cost containment in the 1970s. Concern that

efforts to curb costs could also hinder quality has encouraged

closer scrutiny of services paid for by Medicare and the

mechanisms in place to ensure quality care. I would like to

share with you today HCFAs perspective on quality, and the system

we have in place to safeguard it.

Structure. Process and Outcome

Quality is a complex notion which has often been explored in
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three ways: the structure of health services delivery, the

process by which providers render care, and the outcome of that

care. Because structure and process are relatively easy to

define and measure, they have been the focus of past quality

efforts. More recently, however, we have sought to complete the

structure-process-outcome trilogy by adding measures of outcome

to our evaluation of quality in the Medicare program. And, an

integral component of our outcome-oriented approach is the

dissemination of the data we collect to providers, researchers

and consumers.

An Overview of the Current System

Medicare currently uses a two-tiered quality assurance system.

The first tier is composed of the Medicare Conditions of

Participation: these are requirements all institutional providers

such as hospitals and skilled nursing facilities must meet in

order to receive Medicare payments. One Condition of

Participation, for example, is the requirement that all hospitals

conduct utilization review to assure that only medically

necessary and appropriate care is being provided. State survey

agencies monitor the correction of any deficiencies identified

through this mechanism. In addition, Federal teams also perform

institutional inspections to validate state surveys.

The second tier focuses on the quality of care rendered to

Medicare beneficiaries. The backbone of this quality assurance
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system is the Peer Review Organizations (PROs). PROs are state-

wide physician organizations with which HCFA contracts to review

the quality, medical necessity and appropriateness of care

provided to beneficiaries. PROs currently review about 25

percent of all inpatient records. In order to enforce quality

standards, PROS have the authority to undertake such corrective

actions as provider education, intensified review and payment

denials.

While the PROs initially focused more on utilization review, HCFA

emphasized and strengthened quality assurance in the second

contract scope of work in 1986. In addition, review of health

maintenance organizations which serve Medicare beneficiaries has

recently begun. During the third scope of work which begins this

October, PROs will be required to enhance communication between

providers and the PROs, increase emphasis on beneficiary outreach

programs and meet other expanded requirements. PROs which fail

to meet their contractual obligations will not have their

contracts renewed.

A Third Tier

While the Medicare Conditions of Participation and PROS have

contributed much to assuring high quality of care in the Medicare

program, we can -- and must -- do better. We have requested

increased budget authority for quality assurance and research

activities while we continue to make significant strides within
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the context of our present budget. HCFAs current efforts are

directed at building a third tier to assure quality care while we

continue to preserve and strengthen the first and second levels.

The foundation for the third tier will be the generation and

dissemination of quality-related data to providers, researchers

and the general public. We at HCFA believe that sharing such

information rewards providers of quality care and facilitates the

public's interest in health care information.

Oualitv Information Release

In December, 1987, HCFA released Medicare Hospital Mortality

Information which focused on deaths within thirty days of

admission for sixteen illness categories at approximately 6,000

hospitals. The release was the culmination of over a year of

work at HCFA in consultation with industry experts and consumer

representatives. The mortality information for each hospital was

adjusted to account for many of the factors known to affect the

probability of death including age, sex, prior hospital

admission, diagnosis on admission and the presence of co-existing

health conditions. This information permits hospitals and PROs

to identify potential problems for further review.

The release of hospital mortality information is a significant

step toward providing consumers with information about the

quality of the health care they receive. We hope that such

information will help beneficiaries ask questions of their
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physicians and make informed choices about their health care.

In addition to the hospital mortality data release, HCFA is

preparing to make available information about the quality of care

received in nursing homes. In order to measure quality in

nursing homes, we have developed indicators related to such

resident outcomes as proper nutrition and adequate health care.

These indicators will be observed during state survey agency

inspections and used as the basis for facility-specific profiles.

We expect the information to be released this summer.

As with the hospital data release, we have worked closely with

providers, consumers, academicians and state and federal

officials to ensure that the release is clear and informative.

We believe than an information release structured with the help

of experts and supplemented by appropriate explanatory material

will be a landmark in our attempt both to measure quality in

nursing homes and to share available information with the public.

The Effectiveness of Medical Services

An important component of promoting a high quality Medicare

program is ensuring that the services provided to beneficiaries

are clearly effective as shown by good medical evidence. This

task is challenging because of the growing body of knowledge

suggesting there is much uncertainty about the effectiveness of
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many medical procedures. For example, John Wennberg of Dartmouth

Medical School has found that residents of New Haven were about

twice as likely as residents of Boston to undergo coronary artery

bypass surgery, but the probability of undergoing carotid

endarterectomy is reversed for residents of these two urban,

academic communities. In addition, Mark Chassin and his

colleagues at the RAND Corporation found that as many as 17

percent of coronary angiograms and upper gastrointestinal

endoscopies and 32 percent of carotid endarterectomies were

inappropriate.

HCFA strongly believes that additional information is needed on

what works in the practice of medicine and has initiated a number

of activities in this regard. We are currently analyzing the

effectiveness of several medical procedures, and are continuing

to study variations in medical practice, re-hospitalizations,

mortality patterns and outcomes across both large and small

geographic areas.

In addition, we have several ongoing research activities

examining broader quality issues. For example, we have entered

into a cooperative agreement with the Institute of Medicine to

design a strategy for reviewing and assuring quality of care

under Medicare.

We have also compiled a hospital admission data base, known as
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the Medicare Provider Analysis Review (MEDPAR) file, which

permits analysis of patient outcomes. The file contains data

from hospital bills of Medicare beneficiaries discharged from

Medicare certified hospitals including demographic information,

diagnoses, surgical procedures, and utilization of hospital

resources.. We used the MEDPAR file to construct information for

the hospital mortality release. In order to facilitate

effectiveness research, HCFA published a notice in the Federal

Register on May 3, 1988 notifying the public that a version of

the MEDPAR file will be available for approved effectiveness

research.

We believe that better information on the effectiveness of

medical services will allow the medical community to build

consensus on appropriate medical practice. Such consensus will

likely lead to a more clearly defined standard of practice, an

end which we believe can only promote quality of care for

Medicare beneficiaries.

conclusion

HCFA will face unprecedented challenges and opportunities during

Medicare's third decade. As the population continues to age and

the federal deficit exerts its pressure, we must have in place a

solid quality assurance mechanism for the Medicare program. We

believe that the three-tiered system we envision can withstand

those pressures and ensure that Medicare beneficiaries are
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receiving the quality of care they demand.
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BIOGRAPHY OF WILLIAM TOBY
REGIONAL ADMINISTRATOR

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

William Toby has served as Regional Administrator of the Health Care
Financing Administration in Region II since the formation of this new
agency on June 19, 1977.

Mr. Toby is responsible for the Medicare and Medicaid programs. On a
total basis, these provide funds in the amount of $14.2 billion to
more than 8.2 million people in New York, New Jersey, Puerto Rico and
the U.S. Virgin Islands.

Prior to this appointment, Mr. Toby was Regional Commissioner of
HEW's Social and Rehabilitation Service (SRS) in Region II, with
responsibility for Medicaid, public assistance, and social service
programs.

Before being named SRS Regional Commissioner, Mr. Toby had served New
York City's Office of the Mayor as inter-governmental relations
officer and held top positions with HEW and the National Urban
League.

Mr. Toby has been the recipient of numerous awards, including the
U.S. Department of Health and Human Services' Award for Exceptional
Achievement in controlling Medicaid costs in New York State, the
first Health Care Financing Administration Leadership Award for
outstanding service in managing the Medicare and Medicaid programs in
Region II, a Gubernatorial Citation from Governor Hugh Carey, and an
Appreciation Award from the International Health Economics and
Managment Institute.

Mr. Toby was born in Augusta, Georgia, on August 12, 1934. His
family later moved to New York City, where he dropped out of high
school at the age of 16. He completed his high school education
during the Korean War while serving with the Air Force in England.

After being discharged from the service, he earned a bachelor's
degree at West Virginia State College in Spanish studies in 1961, a
master's in social work at Adelphi University in 1963 and a master's
in public administration from Harvard University in 1986.

Mr. Toby is married to the former Diane Anderson, of Aberdeen, South
Dakota. They live at 129 Willoughby Avenue, Brooklyn, with twin
twenty-two-year-old sons, Kenneth and Michael.
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STATEMENT OF DR. DAVID AXELROD, COMMISSIONER OF
NEW YORK STATE DEPARTMENT OF HEALTH

Dr. AXELROD. I think that I would first like to deal with a series
of statements perhaps that would place the conditions of health
care in New York State in better perspective.

One of the statements that we have heard is that New York
State is no better or worse than other states, those major industrial
states, the larger states in the Union and I would suggest to you
that I think New York State is better.

New York State is better because the comparisons are being
made by the use of actual data that are available in New York
State, that are probably not available in any other state in the
union. The state of New York has never felt that it could delegate
responsibility for assurance to any voluntary organizations. It
views the responsibilities for the assurance of the quality of health
care as a basic, non delegatable responsibility.

While we can worry about the precise definition of quality of
care, the problem is really not to formulate a precise definition but
to evaluate the components and decide on how we can inform the
consumer, how we can deal with the problems that the consumer
faces in the selection of a physician and the selection of an institu-
tion for the kind of care that he or she may require.

What has not happened is an evaluation of the quality of serv-
ices rendered and the focus on the quality of health care at the
same time as these very major changes occurred in medical tech-
nology. The level of expenditure that's been associated with quality
activities has been relatively low in comparison with the extraordi-
nary cost associated with many of the procedures.

I'm sure that had we had a more careful evaluation of coronary
bypass surgery, it is likely that we would have been much more
cautious with respect to numbers of individuals who have been sub-
jected to coronary bypass surgery.

It is because of this lack of data on the quality of health care
that New York State embarked in the last several years on one of
the most comprehensive analyses of quality in the entire country.
We have focused on both the physician, as well as the institution.
With respect to the physician, we have attempted to develop a
mechanism for assuring that we monitor the development of com-
petence, that we provide for a mechanism that assures the mainte-
nance of competence and that we provide an effective mechanism
for the monitoring of that competence, all of which become part of
the public domain.

With respect to the development of competence, I'm sure you
have heard of the proposed regulations that would limit the
number of hours of continuous on-call duty for house staff. That is
not a humanitarian instinct. That is a concern with the quality of
care that can be rendered by an individual resident who is exhaust-
ed, sleep-deprived and the impact that he or she will have on the
patients for whom they have responsibility.
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Our concern relates to the entire training process. It also in-
volves medical students. It provides for a credentialing of medical
students in terms of the procedures which they can carry out.

The public should have a clear indication of what procedures can
be carried out by medical students or residents who are in training
and at what point they may be allowed to carry out those specific
procedures.

With respect to the maintenance of competence, we have suggest-
ed that there be a recredentialing process, that every third licen-
sure application for a position should be accompanied by a certifi-
cation of the physician's continuing competence in the area inwhich he has demonstrated his specialization.

We do not believe that a simple examination is going to provide
all of the information required. We are in the process of developing
a multi-tiered review, which will include a chart review of the ac-
tivities of that physician to assure that he is providing quality.
That information should be available to the public and will be
available to the public, that every third licensure application will
contain within it a certification of an examination or a review by a
properly credentialing body of that individual's capabilities.

The difficulty is we have two groups of physicians with whom we
have to concern ourselves. One is those who have hospital privi-
leges and whose- capabilities are continuously being peer-monitored,
peer-reviewed, and we also have some 20 percent or so of physi-
cians who have no hospital privileges and who are not monitored
by peers.

In addition, we also have those same physicians who in a hospi-
tal environment, may have one quality of practice as opposed toanother quality of practice that may characterize their office as op-
posed to their hospital practice.

In the development of a mechanism for credentialing and recre-
dentialing, we must assure ourselves that all elements of the physi-
cian community are properly evaluated.

We also have a mechanism for the continuous monitoring of the
competence of physicians through the impaired physician program,
through misconduct proceedings, through malpractice information
and through the PRO.

One of the difficulties we have had in accessing the PRO infor-
mation is while there has been a certain recognition of the respon-
sibility of the Department of Health and the state of New York inproviding for a monitoring physician competence, we have not been
able to access the PRO information on a timely basis so that we
can provide to the public an assurance of the quality of care ren-
dered by each of the physicians.

With respect to hospitals, we have a public incident reporting
system where every adverse event occurring in an institution is re-
ported to the Department and becomes a part of the public record.

We also have the joint JCAH review which has been modified to
a significant extent over the past several years as a result of the
Department's concern that the JCAH review was process oriented
and not sufficiently outcome oriented.

As a result of some cooperative agreements that have been en-
gendered by the new president, Dr. O'Leery, we have been able to
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reach an accord with respect to the future of the acceptance of the
JCAH review, JCAHO review now in the state of New York.

Because of the lack of focus on outcome, we had at one point con-
sidered dropping the JCAHO review as being equivalent to the
state review for the purposes of accreditation for Medicaid. We now
believe that we have moved to the point where there is a greater
focus on outcome and that we can accord the JCAHO review the
kind of responsibility, the kind of consistency that we believe it
should have with the desires of the Department.

We have a complaint investigations division, which is responsible
for investigating every compliant that comes into the department
within 48 hours to determine whether or not it represents an immi-
nent hazard to the individuals within the institution. If it does not,
then it follows a more routine investigation.

Beyond all of that, we have recently instituted a new mechanism
for providing gathering of data, comparison of data within institu-
tions, that is designed to assist institutions, rather than the Depart-
ment in evaluating the quality assurance within its own institu-
tion.

It's called the Platform Project. It provides for an opportunity for
hospitals to become part of the integrated data system which the
New York State Department of Health has managed for a number
of years. It does not provide the department with the opportunity
to access data except for that which is statutorily required, but it
does provide the institutions with an opportunity to compare each
his own data, or its own data with that of other institutions or
enter into agreements with the exchange of information that will
help the institution with respect to its own quality program.

This past year, the Governor directed that we create a Consumer
Health Information Council, which we-are designed to assist the in-
dividual in the interpretation of information, to provide for a full
recognition of the responsibilities that we have to make the infor-
mation accessible as well as intelligible to the general public.

It consists of a number of representatives of major groups within
the state who have had continuous concerns about their ability to
access and to access intelligible information.

We have put out a report that deals with cardiac surgery. The
mortality rates associated with various institutions, whether it re-
lates to coronary bypass surgery, the catheterization procedures, or
whether it relates to a variety of procedures. Each of the institu-
tions as categorized by the numbers of procedures, the age distribu-
tion, the payor source as well as the morbidity and mortality as we
have defined it.

We are also about to release a report on volume mortality stud-
ies, which identifies certain procedures in which we have been able
to identify a relationship between mortality and the number of pro-
cedures that have been performed at certain institutions.

For example, several of the procedures in which we have been
able to identify a clear volume mortality relationship are graft pro-
cedures for abdominal aneurysms, gastrectomies-these are the
kinds of procedures where there appear to be clear relationships
between the number of procedures performed and the ultimate
mortality associated with it.
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But there is a very major problem, and that problem relates to
informed consent. I don't know how a patient can provide proper
informed consent. What kind of information can be given to a pa-
tient at the time at which he or she makes a determination that
this is an appropriate procedure for him or for her?

We have a major problem in defining in language that is clearlyunderstood by the individual that that is a true judgment based
upon his best information that can be provided to him. Dr. Robin
and his definition of an iatrogenic epidemic of major proportion,
has suggested that there be a video tape prepared for each of the
major procedures which are being thrust at the public, that prior
to a hysterectomy or prior to a Caesarean section or prior to a gas-
trectomy, that the patient be fully apprised of the nature of the
procedure, the mortality, the morbidity, the likelihood of success,
all of the kinds of factors that one would hope would be part of a
development of the protocol for the individual institutions provid-
ing that information.

I do believe that there is an urgent need for a greater recognition
of the kind of information that is provided to an individual for in-
formed consent.

We are in the midst of a major revolution. We are in the midst of
catching up with the enormous advances that have been made in
technology without which there could have been no development of
the technological capability for analysis, for assessment, for the
gathering of data, for the development of the kind of policy that
would assure that the public is fully informed of all of the elements
that are part of the health care system.

We have to make certain as a governmental entity that neces-
sary services are being provided, that they're being provided at the
highest level possible and that there is a continuous public account-
ability by not just government but by the voluntary providers as
well.

We also have to make certain the licensure and certification pro-
cedures achieve what they are intended to achieve, and that is, the
continued competence of individuals who are responsible for pro-
viding the care of those individuals on whom they are practicing.

Recognizing the development of the extensive data that has oc-
curred within the department as well as throughout the country,
the Consumer Health Information Council which the Governor cre-
ated has embarked on a number of other activities which, I think,
bear careful scrutiny. I think they are indicative of a role that can
be played by a Consumer Council.

The Consumer Council is concerned with the different popula-
tions, the different languages being spoken, the level of literacy
throughout the population-all of the things that are going to have
to be dealt with if we are going to have a truly informed public.

The publication of a doctors' directory that offers information on
costs for procedures, that identifies the specialties, the affiliations
with respect to individual hospitals and the certification status of
than individual or recertification where it relates to board certifica-
tion by an independent board.

The council has suggested, and we are in the process of imple-
menting the creation of a state-wide and regional hot line referral
service capable of linking citizens with the services they need or to
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TESTIMONY OF THE MEDICAL SOCIETY OF THE STATE OF NEW YORK AT
A PUBLIC HEARING CONDUCTED BY THE U.S HOUSE OF
REPRESENTATIVES SCIENCE, SPACE AND TECHNOLOGY SUB(OMMITTEE ON
NATURAL RESOURCES, AGRICULTURE RESEARCH AND ENVIRONMENT AT
THE GSA BUILDING, NEW YORK CITY, JUNE 6, 1988, 10:00 AM

I am Doctor Charles D. Sherman, president of the Medical

Society of the State of New York. I am a clinical professor of

surgery at the University of Rochester School of Medicine and

Dentistry and maintain a private surgical practice In Rochester.

The State Medical Society represents nearly 28,000 physicians

In New York State. On their behalf, I would like to thank the

subcommittee for this opportunity to present our views on the

Issues mentioned In Congressman Scheuer's letter to me of May 26,

1988.

As I understand It from that letter, you wish to know how

Information about the quality of medical care can be compiled and

made available to the general public. You also wish to hear

testimony regarding Initiatives taken by the Medical Society

toward assuring the highest standards of medical care.

It Is self-evident, I believe, that the quality of medical

care provided to patients depends initially and fundamentally on

the quality of medical education that physicians receive during

their medical school years, In post graduate education programs

and In continuing medical education throughout their careers. I

am particularly pleased to respond to your Inquiry because

medical education has been a special Interest of mine throughout

my medical career. In addition to my teaching duties at the
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University of Rochester, I am a member of the American Medical

Association's Council on Medical Education and Its Canmission to

Review Standards for Evaluating Medical Education and Training.

I also serve as vice chairman of the AMA's Accreditation Council

for Continuing Medical Education and as a member of the AMA

Committee on Foreign Medical Graduates. Finally, I am actively

Involved In the worldwide educational efforts of the

International Union Against Cancer and the World Health

Organization.

With all that, I must concede to you that the term "quality

of medical care" Is not easily defined. The American Medical

Association Council on Medical Service report, "Quality of Care"

(adopted by the AMA House of Delegates In June 1986), Included

the comment that care of high quality "is consistently related to

favorable patient outcomes... Patient outcome reflects the

degree of effectiveness with which health care professionals

combine their skills and compassion with the use of technology

for the patient's benefit."

Quality health care Is directly related to quality medical

education. For centuries, the medical profession has held this

concept as one of medicine's most Important credos.

In the frontier days of America very few trained physicians

"braved the new world." Anyone could claim to be a doctor -- and

all sorts of people did. Slowly a small cadre of physicians
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trained In Europe arrived and took apprentices. Then "medical

schools" developed. In the 1840s New York physicians were

Instrumental In forming the AMA primarily because of a felt need

for setting higher standards for education at the national level.

In the 1890s the founding of Johns Hopkins set the highest

standards of all. The great watershed In U.S. medical education

came with the Flexner report, In 1910, which recommended high

standards for ALL schools Including a four year curriculum.

Within a short time over half the schools closed.

In addition to setting standards for medical schools, an

increasingly sophisticated system of accreditation was

established to make certain that those standards were, In fact,

met. Today each school is surveyed periodically by a bjih

powered team representing the A.M.A. and the Association of

American Medical Colleges (AAMC).

From the twenties through the fifties the development of the

specialty societies and specialty boards were very Important

factors In setting the standards for Internship and residency

training and for developing site visits by "residency review

committees" to ensure that the standards that had been

promulgated were followed.

Fran the very beginning the concept of learning through

working with patients and of Increasing responsibility under
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supervision has been a unique feature of American medical

education.

During the last half of the twentieth century there has

been such an explosion In Information that knowledge doubled

every few years. Much of what one learned In medical school was

out-of-date within a decade or so after leaving formal.

educational programs. While medicine had always been considered

a profession where "lifetime learning was vital to the care of

the patient," It has become even more Important to try to ensure

that physicians keep up-to-date as much as possible after leaving

their residency training programs.

Formalized continuing medical education (conferences,

courses, and seminars) has been developed, and attention paid to

attempts to improve the standards In continuing medical

education. Although we now have a national Accreditation Council

for Continuing Medical Education, (ACCME) many of us feel that

these more formalized programs at the national level are only a

relatively small and less Important part of all the things that

the profession does to keep up-to-date. There are now several

national organizations committed to a variety of activities in

continuing medical education, and one of the most Important of

these Is the Alliance for Continuing Medical Education (ACME).
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The ACME was organized by a New York physician, Dr. William

Felch, who was Its first executive director. It Is now headed by

another New York physician, Dr. Richard Pierson. So, you can see

that New York continues to take a leading role In medical

education. Many consider CME the most Important part of medical

education, since it lasts the several decades of a physician's

practicing career.

In today's world, the educational programs at the hospital

level are among the most important ways that we guarantee quality

care of the public. These include, but are not limited to:

1) Death and complications conferences to analyze problems

that occur and devise means of preventing them In the

future.

2) Case rev lews and chart reviews so that each hospital

case Is reviewed after discharge for Inadequacies and

for additional data needed to complete the chart. Any

problems Identified are referred back for action.

3) Tissue committees to make sure that the Indications for

surgery correspond to the pathological specimens

resected.

4) Each specialty and almost every subspecialty in the

hospital has frequent conferences covering special cases

and subjects of interest In their field.



708

5) Special lectures, symposiums, courses, and other

educational programs are organized.

6) Hospital directors of continuing medical education have

been appointed In many hospitals to help the

educational programs of the entire Institution.

7) Qual ity assurance departments are now standard in most

hospitals and use a variety of methods to ensure quality

care.

8) Just as with medical schools and with residency training

programs, the process of setting standards and ensuring

those standards are adhered to has been developed

voluntarily by the medical profession which formed the

Joint Commission on Accreditation of Healthcare

Organizations for this purpose (JCAHO). While this

process remains Important, the JCAHO today is trying to

go one step further and evaluation ouitcomea, to make

even more certain that all patients receive quality

care.

Other quality control measures Include the following:

1) Physicians are required by law In New York State to

report misconduct of their peers to the OPMC.
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2) All reimbursement systems have quality control

mechanisms so that payments are not made for

inappropriate care.

3) The AMA and the Federation of State Medical Boards have

organized a nationwide reporting system for serious

Infractions.

4) Medical Society of the State of New York has a Committee

for Physicians' Health to Identify and treat physicians

with substance abuse or mental health problems.

The quality and necessity of medical care under the Medicare

program are reviewed In each state by a Peer Review Organization

under contract to the federal government. In New York, that work

Is done by the State's Medical Society's Empire State Medical,

Scientific and Educational Foundation. The Foundation's

responsibility includes dissemination to the public of

Information on the rights of patients under Medicare.

The Medical Society of the State of New York has been In the

forefront of util ization review and quality assurance since 1972

when It encouraged, stimulated, and directly assisted development

of local peer review groups known as Professional Standards

Review Organizations (PSROs) by serving as the State's PSRO

Support Center.
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As the PRO for New York State, The Foundation reviews the

quality of care of approximately 28% of all Medicare discharges.

In addition The Foundation conducts preadmission and preprocedure

reviews in specific diagnoses related groups, review of Inpatient

and Intervening care for Medicare risk-sharing Health Maintenance

Organization (HM~s), and also conducts an aggressive outreach

program for patients (consumers), physicians, and providers.

This educational component -- with special emphasis on

identification of actual or potential problems, and subsequent

education for physicians is, In our opinion, the most vital part

of the Foundations' activities.

Elected to the Foundation's policy making Board are two

consumer representatives -- one from the American Assolcation of

Retried Persons and one for the New York State Senior Action

council. The Foundation's cammitment to patient advocacy equals

that of its commitment to physician education. Its publications

for consumers on patient rights under medicare have beeen

proclaimed as being among the best such publications In the

country. Since September 1986, thirty-nine physicnas have been

called In for potential sanction by the Foundation, and 21 have

satisfactorily met our conditions. Two have not, and these ±WQ
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have been referred by the PRO for sanction to the Secretary of

Health and Human Services. The remaining 16 are pending a final

outcome. The Health Care Finance Administration and the PRO agree

that sanctions are a failure of the peer review system, and the

number of sanctions referred Is far less a measure of a PRO's

effectiveness than are the PRO's actions to Intervene to correct

deficiencies, thus Improving the quality of care while not

removing otherwise competent physicians from the community,

especially In rural areas.

The American medical profession can be proud of the fact that

it has over a period of many decades continuously developed and

refined the many mechanisms that have brought medical care In the

United States to a level of quality that Is unsurpassed In the

world.

Our record Is less clear with respect to educating the public

to the Indicators of quality that they can look for. The public

wants health care Information, wants to know how to select a

physician or hospital, and so on, and often finds such

information hard to find, Incomplete, confusing and hard to

understand.

That Is not to say that we haven't tried to meet this need.

We do provide public referral services to qualified physicians
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through the county medical societies. We do publish Information

handouts on health issues that reach the public through

physicians' offices and at such events as state and county fairs.

We do provide public service announcements on health care Issues

for broadcast by radio and television stations. Through the Peer

Review Organization we publish Information designed to assist

Medicare patients with questions they might have regarding their

care.

The AMA, the State Medical Society, county medical societies,

medical specialty societies, hospitals and other institutions,

the pharmaceutical Industry and others all contibute to this

Information stream.

Most reliable, perhaps, or at least most common, Is the kind

of word-of-mouth that has always helped newcomers In a community

Identify professionals In all fields who are reliable and of high

quality.

But the public needs to know the right questions to ask on

subjects ranging from their physicial condition to the latest

health care news to the meaning of the diplomas and certificates

hanging on the physician's office wall.

Obviously, much more needs to be done In the area of

Informing the public.
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Council Report

Quality of Care
Coxnd on Medical Seemce

AS GOVERNMENT, business, and oth-
er payers search for methods to reduce
their health care costs, and as competi-
tion intensifies in the health sector,
efforts to preserve the quality of health
care will become increasingly impor-
tant. Pressure will grow for changes in
delivery and financing systems that
may tend to reduce the quality of care
provided. Public debate will increasing-
ly focus on how to define and measure
quality, as health professionals payers,
and consumers address such issues as
ensuring quality of care in contracting
with provider groups; deceptiveness of
advertisements stating that certain
providers give 'the highest quality
health care available"; the feasibility of
incorporating a measure of quality in
reimbursing hospitals or any other
health care providers; and evaluating
the effectiveness of various treatment
modalities and delivery systems.

The Council believes that the chal-
lenge posed by this evolving health
care environment is threefold: to foster
a broader public understanding of
what is meant by the term 'high-
quality medical care" and of the cur-
rent mechanisms used to sssess and
ensure quality, to develop guidelines
regarding appropriate methods for
assessing or measuring the quality of
care; and to encourage wide and syn-
tematic use of quality assessment find-
ings to improve the care delivered, and
thus increase overall access to care of
high quality.
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The present report is intended to
inform the House of Delegates of the
activity undertaken by the Council on
Medical Service in response to this
challenge and to enlist the House's
support in that effort.

Definition of Cars of Ngh Qluity
At the 19t Annual Meeting, the

House of Delegates adopted Council on
Medical Service Report I, which con-
ceptually defined cave of high quality
as care "which consistently contributes
to improvement or maintenance of the
quality and/or duration of life." This
definition essentially characterizes

uch core as that which is consistently
related to favorable patient outcomes.
It recognies that, wahen other variables
that oid affeci outcome (eo pabsent
age, as, living environment, aolitude
toward i ms, health history, severity
ofillness, nalatr history of the disease,
etc) are adequately measured and
acmwtedfor, patient outcome reflects
the degree of effectiveness with which
health professionals combine their own
skill mad compassion with the use of
technology for the patient's benefit.
Implicit in the definition is the need to
develop more precise and meaningful
criteria of 'favorable outcomes

The Council believes there ar a
number of important elements in addi-
tion to favorable outcome that can be
used to identify care of high quality.
AU have an important relationship to
successful patient outcomes, but can be
evaluated independently of oueb out-
comes. Including favorable outcome as
one characteristic, therefore, the Coun-
cil believes that care of high quality
should (a) produce the optimal im-
provement in the patient's physiologi-
cal status, physical function, emotional
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and intellectual performance, and com-
fort at the earliest time possible con-
sistent with the best interests of the
patient; (b) emphasize the promotion of
health, the prevention of disease or
disability, and the early detection and
treatment of such conditions; (c) be
provided in a timely manner, without
either undue delay in initiation of care,
inappropriate curtailment or discon-
tinuity, or unnecessary prolongation of
such care; (d) seek to achieve the
informed cooperation and participation
of the patient in the care proess and in
decisions concerning that process, (e)
be based on accepted principles of
medical science and the proficient use
of appropriate technological and pro-
fessional resources; (f) be provided
with sensitivity to the stress and anui-
ety that illness can generate and with
concern for the patient's overall el.
fare; (V) make efficient use of the
technology and other health system
resources needed to achieve the desired
treatment goal; and (h) be sufficiently
documented in the patients medical
record to enable continuity of care and
peer evaluation.

7Te Council believes that these eight
"essenltial elements of quality" pyomde
a loical frjnmeork around which to
orssjua*e prqfesionually conducted qual-
ity asesment programs and on which
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to construct specicw criteria for tuch
assewsment In addition, a number of
these elements can provide patients
with a better frame of reference to
make judgments about the quality of
care that they receive.

Recommendation
The Council on Medical Service rec-

ommends that the Association endorse
these elements as essential characterins-
tis defining medical care of high
quality and that this definition be
communicated by the Association to
the profession, the payers, and the
public through all appropriate chan-
nels.

To further enhance public under-
standing of the complex factors in-

,fluencing quality of are and facilitate
informed choice, the Council has pre-
pared a brochure for distribution
through physicians' offices and other
channels. It describes the major ap-
proaches utilized by medicine to assure
care of high quality, ranging from
licensore, certification, and accredita-
tion through continuing education and
peer review. The Council is now explor-
ing preparation of a second brochure
providing specific suggestions as to
how patients can evaluate the quality
of care they receive.

Guidelines for Quality
Assessment

The heart of any program to assess
the quality of medical care is peer
review, or the evaluation by practicing
physicians of the quality and efficiency
of services ordered or performed by
other practicing physicians. At the
1981 Interim Meeting, the Council pro-
poued and the House adopted nine
Principles for Voluntary Medical Peer
Review (Council on Medical Service
Report A, December 1981). These prin-
ciples were intended to be generic, and
should be found in ny organization or
system concerned with assessing the
quality of medical care.

To supplement these 1981 Principles
and further assist in the development
of effective peer review programs, the
Council has prepared the following
guidelines as to the scope and process
of quality assessment activity. These
guidelines are based on the Council's
continuing study of this subject and its
discussions with other groups and indi-
viduals concerned with improving the
quality assessment process. The Coun-
cil believes that they should be incorpo-
rated into any peer review system,
whether voluntary or government-
mandated, whether sponsored or con-
ducted by medical societies, medical
groups, hospital medical staffs, payers,
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foundations, corporate review pro-
grams, or federal agencies These
guidelines help to delineate the "how"
of any quality measurement process;
the essential elements identified ear-
lier in this report constitute the
"what," or the characteristics to be
measured. The guidelines are as fol-
IowE

1. The criteria utltised to assess the
degree to which medical care erhibits
the essential elesnente of quality should
be developed and concurred in by the
professiuvals whose perfo,-nice will
be reViewed Such participation is
imperaive sot only to the acceptability
of the assessment pmeess, but to
unsure the relevance of the criteria
developed.

? Such criteria can be derived from
any one of the three basic variables of
cre: structure, process, or outcome
However, emphasis in the review proc-
em ohould be on stotiulically verijfing
linkages between specific elements of
structure and process sad favorabhe
outcosnes, rather than on isolated
eaxminatioo of each suriabla 'Struc-
ture" is generally defined as the
facilities, rsipmevt, services, and
manpower available for care and the
credentials and qualifications of the
health professionals involved. "Proc-
ems" refers to the content of care, ie,
how the patient was moved into,
through, and out of the health care
system and the services that were
provided during the care episode. Out-
come" refers to the results of care, and
can encompass biologic changes in dis-
ease, comfort, ability for self-care,
physical function and mobility, emo-
tional and intellectual performance,
patient satisfaction and self-perception
of health, health knowledge and com-
pliance with medical care, and viability
of family, job, and social role function-
ing. While all three care elements have
individual merit as indicators of quali-
ty. the review system siould also
attempt to statistically identify and
"validate" on an ongoing basis those
elements of structure and process that
are consistently associated with favor-
able patient outcomes. This enables
more informed attempts to change
physician practice behavior when indi-
cated, as well as assuring the relevance
of the structure- and proess-based
criteria used in asnessment.

a To better isolate the effects of
structure and process on outcome, out-
come studies should be conducted en a
prospective as well as retrospective
basis to the degree possible. It can be
difficult to distinguish between the
effects of care provided and other
factors that can also influence out-

come, such as patient age, history and
life-style, stage of disease, and attitude
toward illness. As opposed to after'
the-fact outcome evaluation, the identi-
fication of expected" outcomes on a
preservice basis, and subsequent com-
parison with actual reults, can allow
better identification of individual risk
factors and the allocation of patients to
similar risk categories better suited to
analysis.

4. The evaluation of "intermediote"
rather than 'final" outcomes is on
aeceptatble technique in quality assens-
ment As a practical matter, it is often
more feasible to use intermediate out-
comes or immediate treatment results
as indicators of quality rather than
long-term morbidity and mortality
data. In addition, the direct effects of
care received are progressively ob-
ncured over time.

5. Blanket review of all medical core
proviled is neither practical nor
needed to assure high quality of care
Review can be conducted on a tarpeted
basis (eg specific diagnoses services, or
providers), a sampting basis, or a com-
hinalion of both, depending on the goals
of the revu-w process The review sys-
tem may isolate specific aspects of
medical care for analysis, such as ser-
vices exhibiting high variation in
regional utilization rates or a high
utilization rate generally, diagnoses
associated with high morality or mor-
bidity or for which multiple treatment
options exist, or even specific practi-
tioners or institutions. However, judg'
mente as to performance of specific
practitioners should be based on
assessment of overall practice patterns,
rather than solely on examination of
single or isolated cases, because of the
inherent variability of biologic sys-
tems. By contrast, when general
assessment of the quality of care pro-
vided by a given health care system or
across systems is desired, random sam-
pling of all care episodes may be the
more appropriate approach.

6. Both explicit and implicit criteria
are useful in assessing the quality of
core. Explicit criteria are highly struc-
tured, specific, and written-eg, "spe-
cific laboratory/diagnostic tests indi-
cated in treatment of chronic urinary
tract isfections-and require little or
no individual judgment by the evalua-
tor. Implicit criteria tend to have little
or no formal or written structure and
tend to be based more on the internal-
ized expectations and judgment of an
expert practitioner acting as an evalua-
tor. Explicit criteria are needed to
maintain consistency and objectivity in
the assessment process, implicit crite-
ria are needed to accommodate legiti-
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mate professional differences regard-
ing optimal treatment and allow the
unique features of each individual crse
to be considered.

7. Prio conoultoaion as appropriate,
concurrent peer reviese, and retrypec-
tine per retew ore all aid aopects of
quality asmennent. Professional eon-
soltations when appropriate before a
course of treatment is initiated can
help assure a medical consensus as to
the appropriate course of care and
contribute to improved quality. How-
ever, the Council shares the strong
conviction of this House that the
increasing number of payer-instituted.
cost-driven programs calling for prior
review of the necessity for surgical,
medical, or hospital core should not be
implemented in a way that woud
impair the quality of care provided.
Two other Council reports before the
House at this meeting-Report B and
Report D-contain recommendations
designed to ensure payer accountability
for any prior authorization decisions
that may adversely affect the patient
and to improve the administration of
prior authorization programs contrib-
uting to improved quality of cace.
Similarly, concurrent and retrospective

review, when conducted on the same
bas can also make special contribu-
tions to the quality assessment process,
through 'on-line" identification and
correction of care deficiencies in the
former instance, and increased empha-
sis an patient outcomes in the latter.

a. Any qauitvy amet proarom
should be lied awith u quality assur-
anee nat seherebta aroent cc-
salt are Used to iMprove pe amanc
The purpose of quality assessment i to
improve the care of patients Accord-
ingly. the results of such assessment
should be systematically conveyed to
the practitioners reviewed, and such
professionals should be assisted in
improving their knowledge and in mod-
ifying their practice behaviors where
indicated.

9. e quality awiussent process
iseff Rhould be subject to continued
eohuation axd modVication as raeede
The criteria by which quality of cre is
assessed, and the quality assessmsent
methodology itself, must be continu-
ously reviewed and revised by the
physicians using them to reflect
increased scientific knowledge, im-
proved technologies. availability of
resour-. and other developmenbs re-

lating to the demand for and provision
of medical care.

Racommendation
The Council on Medical Service rec-

ommends that the Association endorse
these guidelines for quality assessment
and encourage their incorporation into
and use in any system designed to
review the quality of medical care.

The Council will continue ito study of
quality assessment programs and will
bring additional recommendations con-
cerning the operation of such programs
to the House of Delegates as appro-
priate. The Council also plans to evalu-
ate the effectiveness of various ap-
proaches to quality amruraoce, or the
use of assessment findings to improve
the core delivered, with the goal of
increasing overall access to care of high
quality. To assure their equity and
validity, all such quality assurance
systems must be sensitive to the multi-
ple differences between patients with
ostensibly the 'same" condition. and
should be based on evaluation of over-
all practice patterns rather than on
adherence to specified criteria in single
cases. The Council will report ito find-
ings to the House in this ares as well.
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Editorials

The 'New' AMA
A Rededication to Excellence

to poo the i-e and ad of medicine and the betoe-ot of
pahic health

This is a JAMA theme issue on quality. It stems from our
overriding current professional concern with preserving the
quality of care for the sick. The issue was inspired by the
tenor and achievements of the June 1986 Annual Meeting of
the AMA, which reflect clearly the extraordinary active
directions now being taken by organized medicine in the
United States

The tone of the meeting was struck early by outgoing
President Harrison Rogers, MD, who, in a characteristically
straight-to-the-point speech, summarized the intense activi-
ty of his year as official spokesman and listener for the
Association. Urging the highest standards of quality of care,
President Rogers has frequently emphasized that the golden
age of medicine is ahead, not behind. He maintained that
there is so longer any one best way to practice medicine but
that competent, conscientious, and effective physicians
practice equally well in many settings and in many practice
arrangemento. He challenged physicians to be visibly good
citizens and encouraged them to ran for public office. And
he reminded us once again that our professionalism, our
freedom, our welfare, and our success will always be
determined by the final arhiter of every issue in this
cuontry- 'the court of public opinion." Incming President
John Coury, MD, whose inauguration address appears in
this issue, calls for rededication to the best possible patient
care.' In between thes two speeches, politics ran hot but
dignified. The House, recognizing the unusual strengths of
existing leadership, returned all eligible members of the
Board of Trustees, promoted its chairman, Willianm S.
Hotchkiss, MD, to President-Elect, and added two more
scientists, Ray W. Gifford, MD, and Stefano Bertozzi, to the
Board.

The 1847 Preamble to the Constitution of the American
Medical Association declared the purposo to be:
for caltivating amd sd-aaeing medie kl1oawlodg.y for etetiog the
stadard of medical edoestion; for promating the sfulfneas, honor
and intereut of the medical profession; for eulightening and
directing public opinion in regard to the duties, respossibiities and
requirements of medical men;... and for facilitating and foaturing
friendly inteeoursr between those engaged in iL
By, 1901, the statement of purpose had evolved into the
following
to federate into one compact organization the medical profession of
the United States, for the porpose of faturing the growth and the
diffusion of medical knowledge, -of aeorig the enactment and
esfurcee-nt of medical taw... and of representing to the w-rtd
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the practical scmptishomena of wientifie mdiein, mitt power to
aquira snd hold property, publish jsrealo, etc."

By 1920, Article 2 of the constitution stated that "the
objects of the association are to promote the science and art
of medicine and the betterment of public health."

Against that historical backdrop, let an look in siome detail
at a selection of the remarkable activities that characterize
the AMA in 1986.

Initlatives In Science and Education
For much of the past, the AMA has been central to the

process of medical education and deeply involved in support-
ing science. Through JAMA and the family of specialty
journals, this tie has remained solid for many decades The
editors of the AMA's journals are chosen from academic
medicine by a riforous aearch process, and they and their
edi'nriul boards ave absolute editorial freedom. But critics
ho suggested that in some other parts of the AMA the
commitment to science and education has been less cansist-
ent Today's AMA is characterized by a rededication to the
ceutrality of science and education in the current mission
and function (as much as by any other one element). The
recently established (1976) Council on Scientific Affairs and
its solid record of accomplishments in assessing and dissem-
inating medical scientific knowledge from its members, from
distinguished panels, and from excellent staff illastrate this
emphasis. Recently, AMA leaders have successfully
recruited top medical administrators, educators, and scien-
tisat in their most productive years from academia. Among
them are .Roy Schwran, MD, Carlos J. M. Martini, MD,
William R. Hendee, PhD, and DeWitt C. Baldwin, Jr, MD.
The excitement and enthusiasm generated by their presence
and plans demonstrate the AMA's commitment to the
intellectual advance of medical science, along with its
long-standing involvement in clinical practice, politics, and
economics as thes affect phyuicians individually and collec-
lively.

Etlical InitUaives
On its founding in 1847, the AMA established a code of

medical ethics that informed physicians of the conduct
expected of them by their peers. In I858, the first committee
on ethics was appointed for the purpose of implementation.
In 1873, the Committee on Ethics had its name and structure
changed to the Judicial Council, established to decide all
questions of an ethical or judicial nature relevant to the
AMA. Reflecting the profound changes being produced by
oar current technological revolution and the resulting
wrenching moral and ethical human dilemmas physicians
face every day, the AMA changed the name of this body in
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June 1985 to the Council on Ethical and Judicial Afflim. Not
long thereafter, in Marceb 19S8 this emenil issued an
enormously important statement regarding the withholding
of life support in terminally ill patients.' This statement han
drawn worldwide attention and has already been used as a
guide in courtroom proceedings

InItlatives In Public Health *nd Prevantlve Meulcina
Conaistent with some of ito earliest objectives, the AMA is

vigorously puersing many public health isitiatives on a wide
variety of subjects through educational efforts, smpport for
research, pursuit of taw change, and litigation. Among these
initiatives are increased nse of automobile seat belts,
prevention of transmission of the AIDS virus, and preven-
tion of driving after drinking alchoL Bot the prototype is
the all-out attack on tobacco. Te overalt goal, of corms, is a
tobacco-free society by the year 2D9D. But aiong the way to
this goal are many steps. The 196 Annual Meeting
considered eight separate resolutions from four states and
the resident physician and medical stadent sections and
adopted a consolidated 12-part substitute resolution that
calls for
e-ctmeust of anti-smoking policies inehudino * brn soarookisn at
all AMA-pnored meetings and the delopnet of -mokig
policies for members and staffc suppoet of federal leginlation to
control smoking in publiU planes to permit besa goveroment to
adopt anti-mokig regutltionss to ben ensokg mahine udes of *11
tobacco products, and to -t the mininmm lega Ige fan poeeh neg
tohoceo products at 21; continued tppt of legiolation to rea o the
federal escie ta on digarettes, with s gong to Medar.;
oupport for legisation bning the sale of toleceo products in
health cmre inuitution, sopport of leislation beaning snokiog on
commed-cil airline flights, nd cotioued suppt of edrntiondl
effort. to worn young people about the harards of tott

Ouality Asaurance Inillativaa
The American Soliety for Quality Control (ASQC) defines

quality an "the totality of features and characteristics of a
product or servies that bears on it. ability to satisfy given
needs." The ASQC defines quality control as 'the opera-
tional techniques and aetivities which sustain a quality of
product or service that will satisfy given needs' Clearly,
noting a problem is not sufficient in quality control. A
proper system finds it necessary to take corrective ctiom to
eliminate the causes of the problem and to prevent its
recurrence Thus, quality assurance becomes "all those
planned or systematic actions nenotry to provide adequate
confidence that a product or service will satisfy given
needs.'

The AMA has been extremely active in quality control and
assurance for a long time Among the many areaa in which
it attempts to assure quality are the following

a The AMA participates in the liaison Committee on
Medical Education, the Accreditation Comni for Graduate
Medical Education, the Accreditation Coun(il for Continuing
Medical Education, and the Committee on Allied Health
Education and Accreditation and Residency Training Pro-
granm Supervision.

* The AMA has been a corporate member of the Joint
Commission on Accreditation of Hospitalh since its forma-
tion in 1951.

* The AMA is the world's largest medical publisher,
constantly contributing to medical knowledge
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a The AMA is involved in assessment of geographic
variations in utilinsti.
* The AMA's Dfaignosir and Therapeutic TerhnolsW

Asessient (DATTA) project evalute s new medical tech-
nologis.
* The AMA physician master file contains confidential

current and historical information on all Doctors of Medi-
cine in the United States, both members and nonmembero of
the AMA, from their earliest days in medical school until
death, providing a physician profile service to hospitals and
other health rme and licensing organistions to ensure that
individuals applying for staff privileges possess the training
and credentials claimed.

a The AMA has developed model legislation that many
states have used to encourage physician participation in the
peer review proess.

a To identify physicians who misprescribe therapeutic
drugs, the AMA has introduced the Prescription Abuse Data
Synthesis (PADS) model into 25 states, hosted in each state
by the medical association.

a At least 26 states have enacted one or more legislative
provisions that have been patterned after AMA model
legislation on medical discipline The AMA drafted the
Hatch-lnouye-Lent bill on professional liability for federal
legisiative consideration. If passed, this bill would provide
major reforms in the reas of peer review, discipline, and
risk management

Major new initiatives in the ar of quality of care were
adopted by the House of Delegates in June 1986. These
include the report of the Council on Medical Service entitled
"Quality of Caom that defines quality at many levels and
the report of the Board of Trustee entitled "AMA Initiative
on Quality of Medical Care and Professional Self-regula-
tion"' both of which are published in this issue.

Legal Initiatives
The AMA long has been active and successful on the

federal level and in cooperation with members of the
federation on the state level in promoting proposed new laws
and regulations it supports and preventing the enactment of
proposed new laws and regulations it opposes. Recently, it
has expanded ito efforts in the courts as well as in a series of
creative and sweeping actions to protect physician and
patient interests, particularly in the Supreme Court Its bold
and energetic general counsel, Kirk B. Johnson, JD, working
with an excellent staff as well as superb private attorneys,
should he given principal credit for these and other
initiatives

* The AMA has intervened, a amicos ceris, together
with the NAACP, the AI-C1O, and the Sierra Club in a
Supreme Court case in which the Department of Justice is
challenging the right of associations to represent their
members in the courts.

a The AMA has filed an amicus brief on behalf of itself
and the Joint Commission on Accreditation of Hospitals
asking the US Court of Appeais for the ninth circuit to
overturn the ruling in the Astoria Clinic rase in which two
hospital members awm found guilty of antitrust violations
for participating in peer review.

* And, of course, the Supreme Court recently, at the
AMA's urging, strongly reaffirmed the importance of
parental, physician, and community involvement-as op-
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posed to federal intervention-in the difficult decisions
about treatment of severely impaired infants. In this famous
"Baby Doe' case, the court found no evidence of discrimina-
tion and struck down government regulations.

Represntallon InItlativos
The number of physicians in the United States is at an

all-time high and is increasing rapidly. The total number of
AMA members in also at an all-time high (1985 peak
239 000, exluding students). There was a time, as recently
as 1958, when an overwhelming majority of physicians
(Cro3) belonged to the AMA. But that was when dues were
$25 per year and unified membership in state and county
medical societies along with the AMA was commonplace.
Thin percentage began to decline in 1963 and fell steadily
until about 1980, when it became fairly stable at about 45%.
Our detractors try to make political hay from that decline.
What they fail to realize is that official policy of the AMA is
formulated by the House of Delegates. Voting members in
the House in 1986 include representatives of 50 state
associations, 66 national medical specialty societies, the
resident physician and medical student sections, the section
on medical schools, and the hospital medical staff section
and one delegate each from the Army, Navy, Air Force,
Public Health Service, and Veterans Administration.
Through this form of representative government, the AMA
speaks not only for the 45% of physicians that are members
but in fact speaks for the approximately 90% of US
physicians who belong to one or more of these groups
represented in the Home.

Managemnt n Inlitatives
In an imaginative approach to Improved management, the

AMA adopted the Lewis Allen system in July 1985. Imple-

mentation hba been proceeding step by step from the top
down with extensive participatory management as well A
reorganisation at the top has resulted from this extensive
self-study, and Whalen M. Strebhar, a longtime successful
AMA administrator, was appointed earlier this year as the
chief operating officer with the title Deputy Executive Vice
President. This move was made to provide more effective
and efficient daily management and to free up medicines
great communicators, James H. Sammons, MD, and James
S. Todd, MD, the Executive Vice President and Senior
Deputy Executive Vice President, respectively, to carry the
message on the major medical political issues of the
time-professional liability, quality of care, professional
self-discipline, and similar challenges-to the public, the
profession, and Congress. Each major management position
has created a comprehensive position charter, with critical
objectives and measurable standards of performance. This
interlocking system engenders flexibility, utilizes ongoing
strategic planning to the fullest extent, and streamlines the
organization for top performance.

All this and fiscal responsibility too. It is enough to make
a person proud to be a member and even prouder to work for
the AMA. The future is bright and filled with frmh
challenge as physicians everywhere strive for the highest
possible quality of care. We enter this future eagerly.

Ceorge D. lndbacg, MD
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The Setting of Standards of Care
The opportunity for self-determination, for being one's own
boss, has been for many of us one of the pluses of being a
physician. With surprising and somewhat painful alacrity.
elements of this independence are being constrained as
external societal forces try to control coste and guarantee
the outcome of care The article that appears in this issue by
Eichhorn et al entitled "Standards for Patient Monitoring
During Anesthesia at Harvard Medical Sehool" exemplifies
an interesting, creative response to these forces. As ouch, it
is presented not so much to enlighten JAMA's readership
concerning monitoring as one aspect of anesthetic care, hut
as an example of a process for extracting a collective
minimum standard from individuals long accustomed to
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defining their own destiny and unaccustomed to others
telling them what they should do. The essence of our role as
problem-solving givers of care is independent thought and
action. Anything that appears to constrain that freedom will
be viewed as threatening one's ability to provide care in the
way each of us believes to be the best.

Sac also p 1017.

We are being provoked to be accountable for both the
costs and benefits of our care. Regrettably, this provocation
is coming more from without than from within our
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Board of Trustees Report

AMA Initiative on Quality of Medical
Care and Professional Self-Regulation
Background: Physicians and
Quanty Assurance

Providing quality care is the phy-
sician's foremost ethical obligation,
and it is the basis of public trust in
physicians. Improving the quality of
medical care has been a central pur-
pose of the American Medical Associa-
tion (AMA) since it was established in
1847.

Quality is difficult to measure, and
even where measurements exist, they
are often challenged as to their preci-
sion and application. But there is little
doubt that Americans receive high-
quality medical care The evidence is
that the quality both of care and of the
health care professional have never
been higher in this country. Taking
just one crude measure, mortality rates
for virtually every major surgical oper-
stion have fallen substantially over the
lat decade.

Physicians and their professional
organizations have established a vare-
ty of mechanisms to protect the quality
of the care of patients. The quality
standards of US medical education,
residency training, and hospital care
derive from physicians and from orga-
ninations that physicians helped estab-
lish and that physicians maintain
today. The leading clinical and educa-
tional journals in medicine are pub-
lished by physician organizations. The
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only complete source for physician data
and rredentialing in maintained by a
physisian organioation. The most mnm-
prehensive data base on drugs and
dis is compiled and disseminated
by that sane physician organization.
The vast majority of physicians belong
to at least one professional association
that has an ita principal focus quality
assurance, rink mangement, impaired
physician programs, or continuing
medical education programs. Medical
ethico are vigorously debated, formu-
lated, and enforced in the first instance
by physicians themselves

Physicians al*s regularly engage in
self-policing in a most basic and impor-
tant way-they don't refer patients to
questionable colleagues-and, in ac-
cordance with criteria mandatd by the
Joint Commission on the Accreditation
of Hospitals (JGAH), physicians on
hospital medical staffs restrict or deny
hospital privileges to physicians be-
lieved to provide leIs than the best
medical camr Pbysitcann and their
organizations also work closely and
effectively with medial diadplinary
boards in many states, and procedures
for quality arance, peer review, and
discipline are largely in place tolay in
every state. Medial societies have
drafted or supported much of the
recent legislation that has strength-
ened those procedures.

True incempetence or serious im-
pairment that goes compietely un-
checked by all of the formal and infor-
mal control mechaniss occurs, but
Dot commonly. Even where state disci-
plinary boards are underfunded and
understaffed, their performance is bet-
ter than generally perceived. For every
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officially reported sanction by a sbtat
board, ten times as many cases are
handled by the boards in unreportd
yet binding agreements that both pro-
tet the public and permit good physi-
cians with problems to he rehabili-
tatebd

But the profession cn aend must do
more The challenge is to continue to
eoercise leadership in improving quali-
ty amsrance systems in an environ-
ment in which concerns of cost and
economics have become predominant
The profession must alao respond to
criticism that it has not taken strong
enough action in quality assurance,
particularly in disciplining within its
own ranks.

The public tends to measure the
effectiveness of quality control by the
number of official license revocations
by state medical disciplinary boards.
And on that measure, the record is not
good overall. In part, because of the
fear of personal liability, physicians
are reluctant to report colleagues to
state medical boards, and adverse hoa-
pital review determinations too often
sday within the hospital. Peer review
can be more careful. vigorous, and
uniform, and too little scientific evalu-
ation of the efficacy of quality assur-
ance and risk management programs
hao been undertaken.
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A Now InitIatIve
The profession must deal directly

with these problems while at the same
time addressing the broader issues of
quality assurance The Board of Trust-
ees therefore announces a new AMA
initiative-to go forward immediately
and in conjunction with a strengthen-
ing of its traditional quality assurance
activities. The elements of the initia-
tive are as follows

1. The AMA will call on all physi-
cians to renew their commitment to
report professional misconduct and
incompetence and to participate active-
ly in peer review, In additiont
* To symbolize its own commit-

ment, the AMA will review the rolls of
its 280 000 members and expel any
member who has engaged In serious
misconduct or has been found to be
incompetent
* The AMA will publish and make

available to its members and nonmem-
bers comprehensive, updated guide-
lines for peer review and reporting,
which, if followed, should provide pro-
tection from liability.
* The AMA will assist in the

defense of any county, state, or
national medical society that inscrs
litigation as a result of the society's
good faith efforts at peer review and
reporting incompetence.

* The AMA announces the initia-
tion of a cooperative effort with the
Department of Justice to clarify and to
expand areas of peer review that can be
performed free of antitrust exposure.
The Department has expressed its
commitment to assist physicians in
appropriate self-regulation.

t The AMA will expand and im-
prove its physician data bank so that
any hospital medical staff or other
appropriate body seeking to verify the
credentials and practice history of any
physician, including past disciplinary
actions by state medical boards, the
Department of Health and Human
Services, or other hospitals, may
receive complete record verification
within one week

The AMA's physician data bank-
known as the Masterfile-is the only
source of basic credentialing data on
every physician practicing in the
United States. Today, the data on each
physician include the physician's birth-
place, age, address, medical school,
residency training, specialty, board cer-

tification, hospital affiliation, states of
licensure, and any state medical board
disciplinary action. Most hospitals, and
several US government agencies, rou-
tinely use the Masotrfile to check phy-
sicians' credentials Over 250 000 re-
quests were filled in 1985.

The AMA's new initiative is (I) to
reduce the time necessary to obtain a
Masterfile credential cheek to five
days-through expanded computer use
and staffing (2) to make use of the
Masterfile mandatory by hospitals-by
proposing an amendment to Joint
Commission on the JCAH standards to
that effect; and (3) to improve the
Moaterfile's data base by seeking to
add hospital disciplinary actions and
significant Health and Human Ser-
vices sanctions.

(The AMA will ask for the coopera-
tion of the JCAH, the American Hospi-
tal Association, the Federation of
American Hospitals, and the Inspector
General of Health and Human Services
in obtaining the additional data. The
AMA will also continue to work closely
with the Federation of State Medical
Boards in sharing and facilitating the
dissemination of discipline data. In
states where good faith reporting to
the Masterfile would not be sufficiently
protected by statute, the AMA will, if
necessary, seek expansion of those
states' hospital licensing laws)

Through this initiative, two gaps in
the system will be closed: imposters or
dishonest physicians will be uncovered
more efficiently and medical staffs will
be aware of all significant past discipli-
nary problems of an applicant who has
moved from another state or hospital

3. The AMA will expand its activi-
ties in broader quality of care issues.
Physicians face new challenges in qual-
ity assurance as medical knowledge
and technology increase, as the number
of delivery mechanisms grows, and as
cost considerations receive overriding
emphasis. Included in this expanded
program are the following activities:

a The development, through the
Council on Medical Service, of a defini-
tion of quality and guidelines for mea-
suring quality.

To foster peer review mechanisms
that focus on true quality considera-
tions and take into account the state of
the art in medicine, quality measure-
ment tools must exist. Report A of the
Council on Medical Seriee (A-86)

defines eight essential elements of
high-quality care and provides specific
guidelines for quality assessment
methodologies. The AMA will further
develop and implement these quality
assurance and assessment methodola-
gpes.

* The design of improved peer
review and quality assurance systems.

The AMA will research and seek to
improve peer review and quality assur-
ance programs in all health care facili-
ties and will intensify its study of
variations in medical practice. In doing
so it will work with the Federation,
national medical specialty societies,
and the JCAH and its members, the
American College of Surgeons, the
American College of Physicians, the
American Hospital Association, and
the American Dental Association.

a The review of standards for medi-
cal education.

The AMA will appoint a commission
to study methodologies for evaluating
the clinical performance and behav-
ioral characteristics of medical stu-
dents. The commission will also study
methods to evaluate the competence of
graduates of foreign medical schools.

Quality in medical care is strongly
dependent on the standards of admis-
sion and progression through programs
of medical education. Council on Medi-
cal Education Report B (A-82), 'Future
Directions for Medical Education," rec-
ommended that the AMA, in coopera-
tion with others, continue to review
and define standards for medical edu-
cation at all levels. The AMA will
vigorously continue to do so.

Conclusion
The effectiveness of the AMA's role

as the primary representative of the
profession to the public derives in large
part from the strength of its efforts to
help physicians provide medical care of
the highest quality for patients. Qual-
ity assurance and self-regulation must
therefore remain at the heart of the
AMA's programs. The AMA should
represent the best in medicine and the
best in the profession. Vigorous pursuit
of the foregoing initiatives, in conjunc-
tion with the AMA's traditional quali-
ty assurance activities, will help the
AMA achieve thes goals. The Board of
Trustees will keep the House of Dele-
gates informed of the progress of this
program.
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1NALGURAL ADDRESS OF THE PRESIDENT

MR. PRESIDENT, FRIENDS, DISTINGUISHED COLLEAGUES,

GUESTS.

QUALITY HEALTH CARE IS DIRECTLY RELATED TO

QUALITY MEDICAL EDUCATION. FOR CENTURIES, THE

MEDICAL PROFESSION HAS HELD THIS CONCEPT AS ONE OF

MEDICINE'S MOST IMPORTANT CREDOS. IN THIS

PRESIDENTIAL ADDRESS I WANT TO OUTLINE FOR YOU WHAT

OUR PROFESSION IN AMERICA HAS DONE TO AMPLIFY THAT

CONCEPT, TO NOTE OUR CURRENT POSITION, AND TO

SUGGEST FUTURE ACTIONS. I INTEND TO CONCLUDE WITH A

SHORT STATEMENT OUTLINING WHY THIS WHOLE MECHANISM OF

EDUCATION FOR QUALITY CONTROL SHOULD REMAIN A

VOLUNTARY ONE OF THE PROFESSION, AND HOW IMPOSITION

OF AN OUTSIDE "RECREDENTIALING BUREAUCRACY" IMPOSED

BY OUR STATE HEALTH DEPARTMENT WOULD BE DISASTROUS

FOR THE PROFESSION AND THE PUBLIC.

I. EARLY FFFQRIS IN MEDICAL EDUCATION IN THE U.S.

IN THE FRONTIER DAYS OF AMERICA VERY FEW TRAINED

PHYSICIANS 'BRAVED THE NEW WORLD." ANYONE COULD CLAIM

TO BE A DOCTOR -- AND ALL SORTS OF PEOPLE DID.

SLOWLY A SMALL CADRE OF PHYSICIANS TRAINED IN EUROPE

ARRIVED AND TOOK APPRENTICES. THEN "MEDICAL SCHOOLS"

DEVELOPED -- MOSTLY PROPRIETARY, MOSTLY DIDACTIC,

SUPPLEMENTING THE PRACTICAL APPRENTICESHIPS. IN THE

1840s NEW YORK PHYSICIANS WERE INSTRUMENTAL IN
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FORMING THE AMA PRIMARILY BECAUSE OF A FELT NEED FOR

SETTING HIGHER STANDARDS FOR EDUCATION AT THE

NATIONAL LEVEL, IN THE 1890S THE FOUNDING OF JOHNS

HOPKINS SET THE HIGHEST STANDARDS OF ALL -- YOU EVEN

HAD TO HAVE A COLLEGE DEGREE TO BE ADMITTED. THE

GREAT WATERSHED IN U.S. MEDICAL EDUCATION CAME WITH

THE FLEXNER REPORT, WHICH RECOMMENDED HIGH STANDARDS

FOR ALL SCHOOLS INCLUDING A FOUR YEAR CURRICULUM.

WITHIN A SHORT TIME OVER HALF THE SCHOOLS CLOSED.

ONE OF THE SIDE EFFECTS OF THIS UPHEAVAL IN

MEDICAL EDUCATION WAS AN UNFORTUNATE ONE FOR

ORGANIZED MEDICINE. UP UNTIL THAT TIME ALL OF THE

LEADERS OF THE MEDICAL PROFESSION AT LARGE WERE ALSO

LEADERS IN THE AMA. AFTER THE FLEXNER REPORT, WITH

THE MARKED EMPHASIS ON UPGRADING THE QUALITY OF

MEDICAL SCHOOL EDUCATION, MANY OF THE LEADERS OF

AMERICAN MEDICINE CONCENTRATED UPON IMPROVING

THEIR MEDICAL SCHOOLS AND DID NOT PARTICIPATE NEARLY

SO ACTIVELY IN ORGANIZED MEDICINE. INDEED, IT IS NOT

UNFAIR TO SAY THAT DURING THE TWENTIES AND THIRTIES

ACADEMIA TENDED TO LOOK DOWN ON THOSE PHYSICIANS WHO

REMAINED ACTIVE IN ORGANIZED MEDICINE.

IN ADDITION TO SETTING STANDARDS FOR MEDICAL

SCHOOLS, AN INCREASINGLY SOPHISTICATED SYSTEM OF

ACCREDITATION WAS ESTABLISHED TO MAKE CERTAIN THAT

THOSE STANDARDS WERE, IN FACT, MET. TODAY EACH

SCHOOL IS SURVEYED PERIODICALLY BY A HIGH POWERED

TEAM REPRESENTING THE AMA AND THE ASSOCIATION OF

AMERICAN MEDICAL COLLEGES (AAMC).
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II. RESIDENCY TRAINING AND BOARD CFRTIFICATION

FROM THE TWENTIES THROUGH THE FIFTIES THE

DEVELOPMENT OF THE SPECIALTY SOCIETIES AND SPECIALTY

BOARDS WERE VERY IMPORTANT FACTORS IN SETTING THE

STANDARDS FOR INTERNSHIP AND RESIDENCY TRAINING AND

FOR DEVELOPING SITE VISITS BY "RESIDENCY REVIEW

COMMITTEES" TO ENSURE THAT THE STANDARDS THAT HAD

BEEN PROMULGATED WERE FOLLOWED. BOTH THE AMA'S

COUNCIL ON MEDICAL EDUCATION AND THE AMERICAN COLLEGE

OF SURGEONS WERE INSTRUMENTAL IN THIS DEVELOPMENT.

ALTHOUGH THE MEDICAL SCHOOLS AND THE SPECIALTY

SOCIETIES AND BOARDS INITIALLY CONCENTRATED ALMOST

EXCLUSIVELY ON EDUCATIONAL AND SCIENTIFIC MATTERS, IN

THE SIXTIES THEY BELATEDLY BEGAN TO RECOGNIZE THAT

THE SOCIOECONOMICS AND "THE ENVIRONMENT" IN WHICH

MEDICINE IS PRACTICED IS JUST AS IMPORTANT FOR

PATIENT CARE AS IS THE STRICT ATTENTION TO EDUCATION

ITSELF, AND BOTH GROUPS BEGAN TO DEVELOP POLICIES AND

ACTIONS IN THE SOCIOECONOMIC FIELD (ALTHOUGH

SOMETIMES AT ODDS WITH THE CONCERNS OF ORGANIZED

MEDICINE.)

(PARENTHETICALLY, IT IS INTERESTING TO NOTE THAT

TODAY 25-35% OF THE BUDGETS OF MEDICAL SCHOOLS COME

FROM THE PROFESSIONAL FEES EARNED BY THEIR FACULTIES)

BEFORE MOVING ON, ONE SHOULD NOTE THAT FROM THE VERY

BEGINNING THE CONCEPT OF LEARNING THROUGH WORKING

WITH PATIENTS AND OF INCREASING RESPONSIBILITY UNDER

SUPERVISION HAS BEEN A UNIQUE FEATURE OF AMERICAN

MEDICAL EDUCATION.
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111. CONTINUING MEDICAL EDUCATION

DURING THE LAST HALF OF THE TWENTIETH CENTURY

THERE HAS BEEN SUCH AN EXPLOSION IN INFORMATION THAT

KNOWLEDGE DOUBLED EVERY FEW YEARS. MUCH OF WHAT ONE

LEARNED IN MEDICAL SCHOOL WAS OUT-OF-DATE WITHIN A

DECADE OR SO AFTER LEAVING FORMAL EDUCATIONAL

PROGRAMS. WHILE MEDICINE HAD ALWAYS BEEN CONSIDERED

A PROFESSION WHERE "LIFETIME LEARNING WAS VITAL TO

THE CARE OF THE PATIENT", IT HAS BECOME EVEN MORE

IMPORTANT TO TRY TO ENSURE THAT PHYSICIANS KEEP

UP-TO-DATE AS MUCH AS POSSIBLE AFTER LEAVING THEIR

RESIDENCY TRAINING PROGRAMS. CONTINUING MEDICAL

EDUCATION IS PERSONAL AND SELF-DIRECTED. BILL RUHE,

THEN AN AMA VICE PRESIDENT, SHOWED A FEW YEARS AGO

THAT PHYSICIANS FEEL THEIR MOST IMPORTANT

CONTINUING MEDICAL EDUCATION IS DERIVED FROM READING

BOOKS AND JOURNALS. NEVERTHELESS, MORE FORMALIZED

CONTINUING MEDICAL EDUCATION -- CONFERENCES, COURSES,

AND SEMINARS, HAVE BEEN DEVELOPED, AND ATTENTION

BEGAN TO BE PAID TO ATTEMPTS TO IMPROVE THE STANDARDS

IN CONTINUING MEDICAL EDUCATION JUST AS HAS BEEN

ACCOMPLISHED IN MEDICAL SCHOOL EDUCATION AND

RESIDENCY TRAINING. ALTHOUGH WE NOW HAVE A NATIONAL

ACCREDITATION COUNCIL FOR CONTINUING MEDICAL

EDUCATION, (ACCME) MANY OF US FEEL THAT THESE MORE

FORMALIZED PROGRAMS AT THE NATIONAL LEVEL ARE ONLY A

RELATIVELY SMALL AND LESS IMPORTANT PART OF ALL THE

THINGS THAT THE MEDICAL PROFESSION DOES TO KEEP
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UP-TO-DATE. THERE ARE NOW SEVERAL NATIONAL

ORGANIZATIONS COMMITTED TO A VARIETY OF ACTIVITIES IN

CONTINUING MEDICAL EDUCATION, AND ONE OF THE MOST

IMPORTANT OF THESE IS THE ALLIANCE FOR CONTINUING

MEDICAL EDUCATION (ACME). THE ACME WAS ORGANIZED BY

A NEW YORK PHYSICIAN, DR. WILLIAM FELCH, WHO HAS BEEN

ITS EXECUTIVE DIRECTOR SINCE ITS INCEPTION, AND IT IS

NOW HEADED BY ANOTHER NEW YORK PHYSICIAN, DR. RICHARD

PIERSON. SO, YOU CAN SEE THAT NEW YORK CONTINUES TO

TAKE A LEADING ROLE IN MEDICAL EDUCATION. MANY

CONSIDER CME THE MOST IMPORTANT PART OF MEDICAL

EDUCATION, SINCE IT LASTS THE SEVERAL DECADES OF A

PHYSICIAN'S PRACTICING CAREER.

IV. HDBPiTAL-QUALITY CNTROL AND EDUCATIONAL

METHODS

IN TODAY'S WORLD, THE EDUCATIONAL PROGRAMS AT

THE HOSPITAL LEVEL ARE ONE OF THE MOST IMPORTANT WAYS

THAT WE GUARANTEE QUALITY CARE OF THE PUBLIC. THESE

INCLUDE, BUT ARE NOT LIMITED TO:

1) DEATH AND COMPLICATIONS CONFERENCES TO

ANALYZE PROBLEMS THAT OCCUR AND DEVISE MEANS

OF PREVENTING THEM IN THE FUTURE.

2) CASE REVIEWS AND CHART REVIEWS SO THAT EACH

HOSPITAL CASE IS REVIEWED AFTER DISCHARGE

FOR INADEQUACIES AND FOR ADDITIONAL

DATA NEEDED TO COMPLETE THE CHART. ANY

PROBLEMS IDENTIFIED ARE REFERRED BACK FOR

ACTION.
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3) TISSUE COMMITTEES TO MAKE SURE THAT THE

INDICATIONS FOR SURGERY CORRESPOND TO THE

PATHOLOGICAL SPECIMENS RESECTED.

4) EACH SPECIALTY AND ALMOST EVERY SUBSPECIALTY

IN THE HOSPITAL HAS FREQUENT CONFERENCES

COVERING SPECIAL CASES AND SUBJECTS

OF INTEREST IN THEIR FIELD.

5) SPECIAL LECTURES, SYMPOSIUMS, COURSES, AND

OTHER EDUCATIONAL PROGRAMS ARE ORGANIZED.

6) HOSPITAL DIRECTORS OF CONTINUING MEDICAL

EDUCATION HAVE BEEN APPOINTED IN MANY

HOSPITALS TO HELP THE EDUCATIONAL PROGRAMS

OF THE ENTIRE INSTITUTION.

7) QUALITY ASSURANCE DEPARTMENTS ARE NOW

STANDARD IN MOST HOSPITALS AND USE A VARIETY

OF METHODS TO ENSURE THE QUALITY OF CARE.

8) JUST AS WITH MEDICAL SCHOOLS AND WITH

RESIDENCY TRAINING PROGRAMS, THE ERDCE.U OF

SETTING STANDARDS AND ENSURING THOSE

STANDARDS ARE ADHERED TO HAS BEEN DEVELOPED

VOLUNTARILY BY THE MEDICAL PROFESSION WHICH

FORMED THE JOINT COMMISSION ON ACCREDITATION

OF HEALTHCARE ORGANIZATIONS FOR THIS PURPOSE

(JCAHO). WHILE THIS PROCESS REMAINS

IMPORTANT, THE JCAHO TODAY IS TRYING TO GO

ONE STEP FURTHER AND EVALUATE OUTCOMES, TO

MAKE EVEN MOPE CERTAIN THAT ALL PATIENTS

RECEIVE QUALITY CARE.
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V. OTHER QUALITY CONTROL MEASWREa

1. IN RECENT YEARS, PROFESSIONAL PEER REVIEW (PRO)

ORGANIZATIONS HAVE BEEN ORGANIZED ALL OVER THE

COUNTRY AND HAVE DEVELOPED CLINICAL CARE STANDARDS

FOR PATIENTS WITH EACH KIND OF ILLNESS. SPECIALIZED

PHYSICIAN REVIEWERS AUDIT CASES WHICH HAVE BEEN

IDENTIFIED FOR REVIEW BY LESS SOPHISTICATED

PERSONNEL. THE CONCEPT IS TO IDENTIFY IN MORE DETAIL

EXACTLY WHAT QUALITY CARE MEANS AND TO TAKE A VARIETY

OF ACTIONS TO ENSURE THAT EACH PATIENT GETS SUCH

CARE. SANCTIONS OF PHYSICIANS ARE MADE IN A FEW

INSTANCES, ALTHOUGH THE GENERAL APPROACH IS AN

EDUCATIONAL RATHER THAN A PUNITIVE ONE. REMEDIAL

ACTION MAY BE REQUIRED. SOME PHYSICIANS MAY BE

REFERRED TO THE OFFICE OF PROFESSIONAL MEDICAL

CONDUCT (OPMC) FOR REVIEW. IN NEW YORK STATE

THIS PRO IS ORGANIZED UNDER THE AEGIS OF MSSNY AND

IS, ONE OF OUR LARGEST ACTIVITIES. IT IS

IMPORTANT TO NOTE THAT THIS PROCESS INCLUDES REVIEW

OF OFFICE BASED PHYSICIANS.

2. PHYSICIANS ARE REQUIRED BY LAW TO REPORT

MISCONDUCT OF THEIR PEERS TO THE OPMC.

3. ALL REIMBURSEMENT SYSTEMS HAVE QUALITY CONTROL

MECHANISMS SO THAT PAYMENTS ARE NOT MADE FOR

INAPPROPRIATE CARE.

4. THE AMA AND THE FEDERATION OF STATE MEDICAL
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BOARDS HAVE ORGANIZED A NATIONWIDE REPORTING

SYSTEM FOR SERIOUS INFRACTIONS.

5. MSSNY HAS A COMMITTEE FOR PHYSICIANS' HEALTH

TO IDENTIFY AND TREAT PHYSICIANS WITH

SUBSTANCE ABUSE OR MENTAL HEALTH PROBLEMS.

VI. FACTORS BEYOND-PHYSICIAN-C-NIRB-L THTIAFEECI

EATLIENICARE

I THINK I HAVE SHOWN QUITE CLEARLY THAT OUR

PROFESSION HAS SET STANDARDS FOR EDUCATION AND

TPAINING THAT TRANSLATE INTO THE BEST MEDICAL CARE IN

THE WORLD. AND WE CONINUE TO FINE TUNE ALL OF THESE

THINGS THAT ARE NECESSARY FOR SUCH CARE. BUT THERE

ARE OTHER FACTORS THAT AFFECT THE QUALITY OF PATIENT

CARE AND MANY OF THESE RELATE TO THE ROLE OF

GOVERNMENT. LET ME ILLUSTRATE JUST THREE OF THEM:

1. FIRST AND FOREMOST, APPROPRIATE CHANGES IN

OUR LIFESTYLE, INDIVIDUALLY AND COLLECTIVELY,

WOULD MAKE A GREATER IMPACT ON IMPROVING OUR

HEALTH THAN ALL OTHER HEALTH ACTIVITIES

COMBINED. YET WE SPEND A FRACTION OF 1% OF THE

HEALTH BUDGET ON HEALTH EDUCATION IN OUR SCHOOLS

AND HEALTH PROMOTION IN ADULTS. WE MUST DEMAND

THAT OUR STATE GOVERNMENT DO A BETTER JOB.

PROBLEMS RELATED TO DRUG, ALCOHOL, AND TOBACCO

USE TAKE A HUGE TOLL ON OUR PEOPLE (ESPECIALLY

THE YOUNG) AND USE UP A LARGE PORTION OF OUR

HEALTH RESOURCES.
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2. SECONDLY, THE BUREAUCRACY SURROUNDING MEDICAID

AND MEDICARE HAS BECOME STIFLING. WITH EACH

SUCCESSIVE SET OF RULES AND REGULATIONS

TO CLOSE SMALLER AND SMALLER LOOPHOLES

PHYSICIANS ARE MORE AND MORE RESTRICTED IN

TRYING TO DELIVER QUALITY CARE. ALL OF US --

GOVERNMENT, PHYSICIANS, AND PATIENTS ARE

SPENDING SO MUCH TIME AND EFFORT ON PAPERWORK

AND PROCESS THAT PATIENT CARE OFTEN TAKES

SECOND PLACE. MAJOR OVERHAULS ARE DESPERATELY

NEEDED. MSSNY IS JOINING THE AMA TO FIGHT FOR

SUCH CHANGES.

3. THIRDLY, WE NEED A HUGE NUMBER OF NEW

NURSING HOME BEDS AT A COST WE CAN AFFORD.

LARGE NUMBERS OF OLDER PEOPLE REMAIN IN ACUTE

CARE HOSPITALS, SOMETIMES FOR OVER A YEAR,

BECAUSE THERE AREN'T NURSING HOME BEDS FOR THEM.

CHRONIC CARE BEDS ARE SIMPLY NOT AVAILABLE.

RULES AND REGULATIONS ARE SUCH THAT IT

COSTS ALMOST AS MUCH TO BUILD AND MAINTAIN A

NURSING HOME BED AS IT DOES FOR A HOSPITAL BED.

THE HUGE SPECTER OF AIDS LOOMING OVER US

COMPOUNDS THE PROBLEM OF ENSURING AN ADEQUATE

NUMBER OF BEDS. WE WILL CONTINUE TO URGE

STATE GOVERNMENT TO CORRECT THIS HUGE DEFICIT.

BUT THERE ARE OTHER IMPORTANT FAILURES OF

GOVERNMENT IN RELATION TO HEALTH, PARTICULARLY

TO THE HEALTH NEEDS OF MINORITIES.

89-804 0 - 89 - 24
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-- MANY OF OUR PATIENTS DON'T HAVE ENOUGH

EDUCATION TO UNDERSTAND HOW TO EVEN

UTILIZE THE MEDICAL CARE SYSTEM AVAILABLE TO

THEM

-- MANY PATIENTS ARE SICK BECAUSE OF INADEQUATE

NUTRITION

-- WE TREAT RAT BITES, LEAD POISONING, CRIME

VICTIMS -- AND THEN SEND THEM BACK TO THE

GHETTO FOR REPEAT PERFORMANCES

-- WE DEVELOP HIGH TECHNOLOGY MEDICAL CARE AND

DON'T ENSURE THAT IT IS AVAILABLE TO ALL --

MILLIONS OF AMERICANS HAVE NO INSURANCE AT

ALL.

To SUMMARIZE:

ADEQUATE EDUCATION, ADEQUATE NUTRITION, ADEQUATE

HOUSING IN A LOW CRIME ENVIRONMENT, ADEQUATE INCOME

FOR THE NECESSITIES OF LIFE INCLUDING HEALTH

INSURANCE -- ALL THESE ARE ESSENTIAL FOR GOOD HEALTH.

THE MEDICAL PROFESSION CAN'T ENSURE ALL THESE THINGS.

GOVERNMENT MUST TAKE THE LEADING ROLE TO SET THE

STAGE SO THESE PROBLEMS ARE OVERCOME.

IN THIS CONTEXT I WOULD LIKE TO COMMENT ON THE

DEPARTMENT OF HEALTH'S PLAN FOR THE "RECREDENTIALING"

OF PHYSICIANS. AS I HAVE SO CLEARLY DEMONSTRATED,
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THE PROFESSION ITSELF HAS CONTINUOUSLY DEVELOPED AND

REFINED MANY MECHANISMS FOR QUALITY CONTROL. THE

HUGE -- AND VITAL -- DIFFERENCE IS THAT NMX THE

DEPARTMENT OF HEALTH WANTS TO HAVE CONTROL OF THIS

PROCESS AND THEREFORE CONTROL OF THE PROFESSION. THE

DEPARTMENT OF HEALTH WANTS TO DEVELOP A STATE

BUREAUCRACY TO BE ABLE TO SEARCH OUT AND IDENTIFY THE

SMALLEST CRITICISM (WHETHER VALID OR NOT) FOR EACH

INDIVIDUAL PHYSICIAN AND TO USE THIS INFORMATION FOR

THEIR OWN PURPOSE. TO TRY TO ACHIEVE 100% PERFECTION

BY REQUIRING INCREASINGLY STRINGENT RULES AND

REGULATIONS WOULD STRANGULATE THE PROFESSION. I CAN

TELL YOU NOW -- THE MEDICAL SOCIETY OF THE STATE OF

NEW YORK -- AND, INDEED ALL THE PHYSICIANS IN NEW

YORK WILL SIMPLY NOT TOLERATE SUCH CONTROL. WE

ALREADY HAVE MANY MECHANISMS TO IDENTIFY ERRANT

PHYSICIANS AND THEY SHALL BE PENALIZED

APPROPRIATELY. BUT TO STIFLE THE PROFESSION WITH AN

EXTREMELY EXPENSIVE AND TIME CONSUMING BUREAUCRATIC

MORASS MAKES NO SENSE AT ALL.

SHALL WE REFUSE TO DEAL WITH THE COMMISSIONER?

OF COURSE NOT! OUR STATE GOVERNMENT HAS A HUGE STAKE

IN THE HEALTH OF THE PUBLIC - WE MUST CONTINUE TO

INTERACT BUT WE WILL NDI TOLERATE AN AUTHORITARIAN

BUREAUCRATIC CONTROL. LET US DEMAND THAT THE

COMMISSIONER AND STATE GOVERNMENT TURN FROM TRYING TO

DICTATE HOW DOCTORS SHOULD PRACTICE AND SPEND MORE

EFFORTS IN THE OTHER AREAS THAT HAVE A HUGE IMPACT ON

THE HEALTH OF OUR CITIZENS.
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VII. SO WHATLE2IHEI FUTURE?

A. WE MUST CONTINUE TO FINE TUNE OUR SYSTEM OF

MEDICAL EDUCATION IN DIRECTIONS THAT FURTHER

GUARANTEE QUALITY CARE. "FUTURE DIRECTIONS IN

MEDICAL EDUCATION" LISTS SOME 42 SUCH

RECOMMENDATIONS.

B. MSSNY NEEDS TO WORK MORE CLOSELY WITH THE

SPECIALTY MEDICAL SOCIETIES TO GIVE THEM SUPPORT

FOR THEIR SCIENTIFIC MEETINGS, OTHER EDUCATIONAL

PROGRAMS, AND TO DEVELOP PILOT PROJECTS FOR QUALITY

CARE.

C. MSSNY NEEDS TO COLLABORATE WITH THE DEPARTMENTS

OF MEDICAL EDUCATION IN OUR 14 MEDICAL SCHOOLS

IN STRENGTHENING CONTINUING MEDICAL EDUCATION

PROJECTS IN THEIR REGIONS, TO COLLECT INFORMATION

ON EDUCATIONAL NEEDS, TO IDENTIFY SYSTEM AND

INDIVIDUAL FAILURES AND TO DEVISE SOLUTIONS TO

PROBLEMS FOUND - INCLUDING REMEDIAL PROGRAMS.

D. MSSNY NEEDS TO COMBINE FORCES WITH THE HOSPITAL

ASSOCIATION OF NEW YORK STATE (HANYS) TO FURTHER

STRENGTHEN EDUCATIONAL AND QUALITY CONTROL

MECHANISMS IN OUR HOSPITALS, WHICH IS PROBABLY

THE SINGLE MOST IMPORTANT FOCUS WE HAVE -- THAT'S

WHERE THE REAL ACTION IS.

F. SINCE COSTS CONSIDERATIONS ARE FORCING US

MORE AND MORE TO PRACTICE OUTSIDE THE HOSPITAL,
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WE NEED TO DEVISE BETTER SELF-INSTRUCTIONAL AND

OTHER EDUCATIONAL METHODS FOR PHYSICIANS

IN THEIR OWN OFFICES.

F. AND FINALLY, TO DO ALL OF THESE THINGS MSSNY

MUST STPENGTHEN ITS EDUCATION DIVISION.

I BELIEVE WE CAN DO ALL THESE THINGS. WE MUST

DO ALL THESE THINGS IF WE ARE TO RETAIN CONTROL OF

OUR PROFESSION.



734

TESTIMONY

OF

THE NEW YORK STATE NURSES ASSOCIATION

BY

JUANITA K. HUNTER, EdD, RN

TO

THE SUBCOMMITTEE ON

NATURAL RESOURCES, AGRICULTURAL RESEARCH AND ENVIRONMENT

OF THE

U. S. HOUSE OF REPRESENTATIVES

COMMITTEE ON SCIENCE, SPACE,IAND TECHNOLOGY

June 6, 1988

New York, New York



735

Good morning. I am Dr. Juanita Hunter, President of the New York State

Nurses Association and also Clinical Assistant Professor of Nursing at the

State University of New York in Buffalo. The New York State Nurses Association

is the professional association of more than 30,000 Registered Nurses. We

are the oldest and largest nurses association in the country.

I am very pleased to have this opportunity to speak to you this morning

on behalf of the Board of Directors and our membership about the quality

of nursing care. As a former public health nurse, and in my current role

as project director for a grant funded program which provides nursing care

to the homeless, I am acutely aware of the multiple factors which enter in

to assuring quality care to all of our citizens.

The current crisis in health care related to the severe nursing shortage

nationwide gives us a new opportunity to address the multiple factors related

to retention and recruitment of nurses. The quality of nursing care consumers

can expect, now and in the future, is directly related to retention and recruit-

ment of nurses.

The several causes of the nursing shortage most frequently cited are:

1. The lack of standardization of nursing education;

2. Salaries and benefits which are not commensurate with nursing role

responsibilities and limited access to higher lifetime earnings;

3. A lack of control over nursing practice leading to job dissatisfac-

tion, job fatigue and burnout; and

4. Perception of nursing as less attractive or less prestigious than

other career opportunities for women.
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It is clear that the current health care environment severely limits

the ability of registered nurses to provide the high quality of care needed

by consumers. The increased demand for nursing care is without question

due to the advances in technology, shorter hospital stays, increased patient

acuity and the increased older, fragile patient population. The more complex

the health care needs, the more skilled nursing care that is needed.

The nursing profession has long been aware that the explosive advances

in science and technology, the dramatic changes in health care delivery systems

and the changing population demographics call for concomitant changes in

nursing education. Since 1965, the American Nurses' Association has held

the position that the minimum preparation for technical nurses should be

the associate degree in nursing and the minimum preparation for professional

nurses should be the baccalaureate degree in nursing. Two distinct careers

in nursing based on standardized nursing education systems would diminish

confusion on the part of consumers of nursing care. Further standardized

nursing education would facilitate career mobility for nurses. Additionally,

this would also decrease current misunderstanding on the part of prospective

students who seek nursing careers. The enactment of such legislation proposed

by the New York State Nurses Association every year since 1976 would address

several of the areas of concern related to the nursing shortage.

Roles for baccalaureate prepared nurses can be differentiated from nurses

prepared in other educational programs. Baccalaureate prepared nurses provide

greater flexibility in meeting the multiple client needs in current and future

health care systems. They have more knowledge of complex environments
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and they perform more autonomously in isolated environments. Substantial,

sophisticated clinical judgment and planning are increasingly required in

extended care facilities and in home health care. Increasingly, advanced

technological skills and knowledge of computers are required in health care

delivery. Baccalaureate nursing programs generally include content in their

curricula which focus on these areas. Tebbitt has outlined 10 qualities

which make baccalaureate prepared nurses more effective in acute care settings.

I have attached these to my written testimony.

Cost containment measures enacted in recent years also have implications

for quality nursing care. Both federal and state regulatory agencies must

look at their procedures for reimbursement to health facilities as they relate

to nursing costs and the effect on the compensation of nurses, including

salaries and benefits. Historically, shortages of nurses have always been

alleviated by improved wages and benefits. It is important to note that

the relative economic position of nurses when compared to other professions

has actually eroded since 1982. Despite significant publicity about the

shortage of nurses, nurses' wages increased only 4%, on average, in 1986.

In the 'National DRG Nurse Costing Study", data were compiled related

to the cost per case of delivering direct, hands-on nursing care. The data

reveal which DRG's require the most nursing resources. (See attachment).

For example, 82.6% of the cost of DRG #106, coronary bypass with cardiac

catheterization, is for nursing care. If patient acuity and nursing intensity

were factored into the reimbursement methodology, health facilities would

have more incentive to improve nurses' salaries and benefits. The reimbursement

frameworks must be reviewed. Improved compensation packages for nurses would
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make nursing more attractive and competitive for prospective students and

would decrease the numbers of nurses seeking employment outside the nursing

profession.

Nothing is more critical to quality patient care than the work environment

for nurses. One of the most confusing things for consumers and the most

frustrating misunderstanding for nurses is the rubric which equates health

care with medical care. This widely held view denies the interdisciplinary

coordination and collaboration necessary for successful patient outcomes.

A recent study by Draper found that hospital staff (physicians and nurses)

interaction and coordination was the only component that explained variation

in death rates in the intensive care units of hospitals. In this study,

the hospital with the significantly lower-than-predicted death rate utilized

primary nursing and a support system of master's prepared clinical specialists.

In this hospital, surgery was cancelled if adequate numbers of nursing staff

were not available. It is estimated that registered nurses deliver 90% of

all hospital care. Most consumers not needing nursing care do not require

hospital care. Quality care, then, can only be assured when there are adequate

numbers of well-educated and prepared nurses performing in a care environment

where they are provided the support resources, both human and technological,

to carry out competent nursing measures.

We must be very cautious in this time of nursing shortage and cost contain-

ment that we do not utilize unprepared personnel to perform nursing functions

beyond their scope of practice and preparation. This "downsubstitution"

will not solve the nursing shortage, but will have the effect of decreasing

the safety of clients in institutions and lowering the quality of health

care of our citizens.
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Registered nurses need facilities to expand the employment and utilization

of ancillary personnel to assist in the clinical and non-clinical tasks not

requiring sophisticated nursing knowledge. Provision of these support personnel

will permit registered nurses to carry out those patient care activities

which are most therapeutic, including; assessment, diagnosis, treatment planning,

and evaluation. The nursing care provided is based on the intensity and

complexity of the patient care needed.

Health facilities should also employ unit secretaries on a twenty-four

hour basis. Evening and night shift nurses are particularly burdened by

time-consuming tasks which secretarial staff could do. There must also be

sufficient numbers of personnel in ancillary departments, such as dietary,

housekeeping, transportation and pharmacy. Nurses should not be asked to

pick up trays from the dietary department or medications from the pharmacy.

Nurses should not be expected to take care of housekeeping chores on any

shift. Nurses should not be required to accompany patients to other laboratory

or treatment areas unless a patient needs professional nursing assistance

off the unit.

Health facilities should increase the utilization of more efficient

informational and systems technology to support patient care. This suggestion

relates to the chronic problem of excessive paperwork required to accommodate

the vast and often duplicative regulatory processes. All policies related

to routine documentation should be reviewed. Most of the paperwork undoubtedly

has been generated in the current climate of legal protectionism. However,

the result is often meaningless, time-consuming routine and repetitious documen-

tation.
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Computerized charting and bedside records should be encouraged. Access

to patient data on a computer could reduce inefficient and time-consuming

telephone calls.

Health facilities should implement patient acuity classification systems

and utilize these systems to determine staffing ratios and assignments of

nursing personnel. Further, hospitals should close beds to elective admissions

when there are insufficient nursing personnel to provide the intensity of

care required.

Implementation of nursing service delivery models that utilize and respect

the judgment of nurse unit managers with regard to staffing and patient care

needs should be encouraged. Decentralized nursing service departments and

models of shared governance have been successful in promoting satisfying

professional nursing practice environments.

The New York State Nurses Association has, thus, identified several

strategies or solutions which, if implemented, would assure a steady supply

of professional nurses to meet the current and future needs of consumers.

These include:

1. Standardization of nursing education for two careers in nursing,

the basis of the most rational and logical career ladder for nurses.

2. Improving economic rewards for nurses through increased salaries

and benefits commensurate with education and experience.

3. Improving the practice environment for nurses through increased

professional autonomy in decision making and increasing authority

of nurses over nursing practice.

4. Enhancing the image of nursing as a lifetime career for prospective

nursing students and consumers.
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Consumers should further be aware that nursing is a highly self-regulating

profession. Our nursing education programs withstand accreditation procedures

and individual nurses are licensed. The professional association for nurses

(ANA) has developed standards of nursing practice and a code of ethics.

Continued competency in nursing is assured through certification, continuing

education and peer review mechanisms. Through all of these processes, the

nursing profession assures the public that we have mechanisms in place for

quality control and accountability for nursing practice.

I will conclude my testimony with a series of indicators for consumers

seeking a nursing service model for quality nursing care:

1. The profession's standards for nursing care are utilized.

2. The nursing services provided are clearly identified to the consumer

in the hospital literature and in the billing process.

3. Quality assurance mechanisms are in place. The nursing department

evaluates patient outcomes.

4. Ancillary personnel are employed in sufficient numbers to carry

out non-nursing functions.

5. The institution fosters a professional nursing environment which

encourages:

(a) clinical career ladders

(b) creative staffing and scheduling

(c) continuing education and staff development programs

(d) comprehensive patient teaching programs
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(e) shared governance

(f) professional identity

(g) nursing scholarship and research

(h) community involvement

6. A patient acuity classification system is in place to determine

staffing needs. Policies are in place to close beds when there

are insufficient nurses to provide quality care.

7. The compensation and benefit package is sufficient to support a

professional identity and retain nurses in the system.

8. The Chief Nurse Executive has advanced preparation for a role in

finance, management, organizational leadership and policy development?

Though certainly this is not an. exhaustive list of all possible quality indica-

tors for nursing, we believe if these concepts were implemented, consumers

could be assured of quality nursing care.

Thank you for the opportunity to share with you the views of the New

York State Nurses Association. I would be pleased to answer any questions.
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10 Qualities Prepare BSN Nurses
For Acute Care, Director Says

Graduates of baccalaureate nurs-
ing programs exhibit 10 qualities
that make them especially effective
in acute care hospitals, according to
Barbara Volk Tebbitt, RN, senior
associate director and director of
nursing services at the University
of Minnesota Hospitals and Clinics.

Tebbitt described the knowledge
and skills of BSN nurses in testimo-
ny before the North Dakota Board
of Nursing at a hearing in Bismarck
Oct. 12. The hearing was the first of
nine conducted in cities across the
state to gather information in prep-
aration for decisions about pro-
posed rules and regulations affect-
ing the education and licensing of
registered nurses and licensed prac-
tical nurses. (See story on page 1.)

Tebbitt, who heads a staff of
1,800 nurses and administers an
annual budget of S68 million, said
that the list identifies skills and
knowledge she needs from new
graduates in the "rapidly changing,
technology driven" acute care set-
ting. She described the following
list as -a synopsis of the thoughts,
opinions and beliefs of the 44 head
nurses at the University of Minne-
sota Hospitals and Clinics."

. The head nurses perceive that
baccalaureate prepared nurses:

* Exhibit more comprehensive
understanding of the nursing
process, particularly assessment
and documentation. This relates
directly to patient care activities
which are most therapeutic to the
presenting condition.

* Demonstrate better patient
teaching skills in assessing needs
and setting priorities for teaching
because they have a basic under-
standing of the teaching/learning
process. Setting priorities to re-
spond to patient learning-readiness
is a key factor for effective and
efficient patient care since the
length of stay in hospitals has de-
creased.

* Appear to have broader expo-
sure to concepts of primary nurs-
ing, standardized care plans, nurs-
ing diagnosis or-nursing problems.
These are essential elements for
continuity of care in light of the
increased intensity and complexity
of patient care needs.

* Demonstrate better under-
standing of basic sciences (particu-
larly chemistry) and pharmaccu-
tics. After penetrating each orifice,
organ and vessel, science is now
combining pharmaceuticals for
treatment. The professional nurse
needs to know what is happening,
what is causing that response and
why, and then take appropriate ac-
tion.

* Are aware of underlying con-
cepts of care that can be transferred
or modified, although their techni-
cal and patient comfort skills are
initially underdeveloped. The bac-
calaureate nurse does not rely on
"rote" skills but on knowledge
bases and learns quickly. However,
it is imperative that technical and
clinical skills continue to be ad-
dressed by baccalaureate programs.

* Have experience in communi-
ty health which brings insight and
resources to the discharge planning
process. Again, this is an important
element in light of decreased inpa-
dent days and increased referrals to
outpatient facilities and communi-
ty agencies:

* Are more comfortable involv-
ing families in care and defining
appropriate parameters for that in-
volvement since many have been
introduced to the self-care frame-
work, which places responsibility
for certain care behaviors on pa-
tients and families. These activities
often relate to behaviors required
after discharge.

* Relate in a more collaborative
manner with other health care pro-
fessionals. They are oriented to an
interdisciplinary philosophy noting
the importance of their contribu'

Reprinted from:The American Nurse. vol. 17, no. 10

r (December 1985), p. 2 +.

tions to the team and ultimately to
the plan of care for the patient.

* Have increased ability to con-
ceptualize, solve problems and
make decisions by being able to see
beyond clinical/physical manifes-
tations and to incorporate a more
comprehensive, holistic view. This
includes the integration of the con-
cepts mentioned earlier.

* Have more exposure to leader-
ship theory and preparation for the
charge nurse role or strong primary
nurse role and are able to give
direction to others.

Tebbitt cited two additional
qualities of BSN prepared nurses
which, she said, contribute to their
effectiveness in the work setting:
they have better verbal and written
communication skills and are able
to deal with change and conflict in
flexible, objective and less biased
ways.

"Five years ago this differentia-
tion was not so apparent," Tebbitt
said. "Graduates of baccalaureate
programs in nursing have progres-
sively improved in the areas iden-
tified.' Tebbitt said she believes the
baccalaureate is essential to the
achievement of the goals of profes-
sional nurses.
-Tebbitt, who holds a master's

degree, said that as a nurse execu-
tive she has employed registered
nurses and licensed practical
nurses for the past 17 years in urban
and rural settings. She was appoint-
ed by the governor of Minnesota to
chair a 17-member task force on
nursing recruitment, utilization
and retention. She currently chairs
a IS-member work group for the
National Commission on Nursing
Implementation Project. She is a
member of the Council on Patient
Services of the American Hospital
Association, a member of the board
of directors of the American jour-
nal of Nursing Company and a
member of the board of the Ameri-
can Organization of Nurse Execu-
tives.
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The most expensive DRGs In terms of variable nursing labor costs per case

La Nursing labor RN cost 'A Average
DRG # Description cost per case component L0OS(days)

106 Coronary bypass with cardiac catheterization $1,547.80 .82.6% 1

110 Major reconstructive vascular procedures without pump
(patient over 70) .. .$1.497.68 78.6 158

I Craniotomy (patient over 17). except for trauma S1 492.18 '75 a 'i5s

:i: 148 .Major small and large bowel procedures (patient over 69) $1,263.491 70.4 14

* .462 Rehabilitation ' ~ .~ .., -$1.262.19 '.`o%55.2 '-.21 7

/ .'' =:. ' ', . 3;, ';;' . i7, ,.*7

12 irculatory dsorders wtth acute myocardial Irnfarction and
/ .complica .. , . .. i. $ 0 1 22 116.

210 Hip and femur procedures, except major joints (patient
over 90) *..$1,19570 650 14.2

14 Specific cerebrovascula iodrecp tanint '

.ischemnic attacks $1.018.76 678 n11.0

416 Septicemia (patient over 17) $981.61 '6 1 . 01

430 Psychoses $917.97 58,4 16.6

209 Major joint and limb reattachment procedures $865.85 63 7 13

..89 Simple pneumonia or pleurisy (patient over 69) $780 05 66 9 9 2

12 CIrculatory disorders with acute myocardial infarction and

/~~~~~~~~~~~~~~~~~~~~~~~~~~ ," ., , .._:; ,, l'i +t-,:,'_4' ................. .-!:.'\

W ...' without complications $748.93 t,83.1 '. 8:2

/3 -X.TETP20 64. B. I,^.j

3 KidneyDurinary tract infections (patient over 69) $728. 80 8 9 8 1

82 Respiratory neoplasms c $7.806 -6825 9

108 Other cardiovascular or thoracic procedures $710u31 796 .74

296 Nutritionallmiscellaneous metabolic disorders (patient
over 69) 6 0 . $6701 , .6.9 7.7

*127 Heart failure/shjock :- . .*$665.33 70.5 8.2

-' 88 Chronic obstructive pulmonary disease $569 .97 6 0 8.0

174 Gastrointestinal hemorrhage (patient over 69) $965 75 68 6 649

t-.s= MaiS Sysei. Co.p.. 18t6

Hi e.w, - .y it'

Hospitals November 5. 1986

1. I . r - . , . . .
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I am Suzanne G. Martin, an Assistant Vice President of the

New York City Health and Hospitals Corporation and I thank the

Committee for this opportunity to address the issue of public

dissemination of information on medical care provided by specific

health providers.

By way of background let me briefly describe HHC's

institutions, scope of services and patient population. HHC is a

public benefit corporation, consisting of 11 acute care

hospitals, 5 long term care facilities and over 40 community-

based outpatient clinics. Our mission is to provide quality

medical care to all, regardless of ability to pay. Over 16% of

our inpatients and 40% of our outpatients are medically indigent;

51% of our inpatients have Medicaid and 12% have Medicare

coverage. We deliver over 2.6 million days of hospital inpatient

care and 5 million clinic and emergency room visits a year. We

provide a full range of services but our service mix is unlike

most hospitals: 11% of our discharges are from psychiatric or

substance abuse units, about 27% of our inpatients are maternity

related and newborn cases, 11% are pediatrics. We have a

relatively small surgical caseload. Approximately 13% of our

Medicine beds are currently occupied by AIDS patients, 65% of

whom are IV drug abusers. Over 73% of all of our patients are

admitted through the emergency room. 39% of our Medicare
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patients have more than five secondary diagnoses and 10% have

their discharge delayed because of the unavailability of

necessary post-hospital services in the community.

As a public benefit corporation, with most of our $2.2

billion dollar budget coming from public funds, operating in a

State with a very regulated health care industry, HHC is subject

to intense public scrutiny. There are a multitude of public and

private interests, from the New York Times, to the Citizens

Budget Commission, to the State Health Department, to the PRO, to

the Health Care Financing Administration, to the City and State

Comptrollers, who are routinely requesting and receiving

information on everything from our budget, to the number of AIDS

patients receiving AZT, to the number of low birthweight

newborns, to the number of RNs. Last year over 26,500 of HHC's

medical records were reviewed by peer review organizations under

contract with Medicare or Medicaid. Regular reports of on-site

monitorings by the NYS Health Department and JCAHO are available

to the public, sometimes even before the hospitals themselves

have received and responded to the citations and comments.

Beginning in July, the State will initiate even more rigorous

surveys that will involve state personnel spending prolonged

periods of time in hospitals observing the process of medical

care and talking with patients, in addition to their routine
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tours of the facilities and reviews of medical records. While

the magnitude and level of surveillance and the time required to

respond to information requests and citations of possible

negative findings is sometimes overwhelming, a public hospital,

like any hospital, must be fully accountable for demonstrating

the appropriate care of patients and the appropriate expenditure

of public funds.

Although there is a wealth of information about specific New

York State hospitals in the public domain, it is unclear how much

of this information is useful to or used by consumers. Much of

the information is not readily accessible; much may be too

detailed to be very helpful. Consumers may be looking for one

reliable source of data that describes for each hospital what

particular services are offered and whether the quality of those

services is average/above average/below average. It would be

relatively easy for a hospital to describe what services it

offers and a measure of the volume of services (e.g., number of

procedures). To be able to provide valid and reliable indicators

of quality would be much more difficult.

The underlying assumption in these hearings is that

consumers will be able to utilize published information to make
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better choices about where and from whom to receive their health

care. We must recognize, however, that not all patients have

equal access to all facilities or to all physicians. Patients

without a private physician cannot easily obtain admission to a

hospital, particularly if they are not regular clinic patients in

that facility. Patients with no insurance are generally very

limited in their choice of providers. While some patients are

willing to seek care in hospitals outside of their neighborhoods,

other patients will not, or cannot, particularly when they do not

have time or resources to 'shop" around. It is the job of

federal and state oversight agencies to ensure that all services

provided by hospitals meet recognized standards of care so that

no consumers are faced with dangerous situations if they are

unable to gain admission to their "first choice" facility.

Government agencies should also ensure adequate medical coverage

to increase patient access and a true right to choose.

To develop a hospital grading system to sort out the A +

hospitals from the C - hospitals would be very difficult.

Sincemost hospitals have particular areas of excellence

(microsurgery at Bellevue for example), consumers might prefer

that hospital ratings be service or even procedure based. The

patient's interest is in both the technical skills of the staff
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and the facilities and amenities of an institution. Some

hospitals are better equiped with diagnostic or laboratory

testing equipment than others, some have more "prestigious"

medical staffs, some have more nurses (although in NYC there are

never enough), some have all semi-private or private rooms with

TVs. Some of these items are easier to measure and describe than

others, with the most difficult to measure items being the ones

consumers are most interested in: the skills of the medical and

nursing staff and the availability and appropriate management of

resources key for optimizing outcome of care.

I don't have any simple answers to the question of what are

the best indicators. I do have a lot of experience criticizing

one of the most used indicators -- mortality rates. The basic

problem here is outlined quite clearly in the Office of

Technology's recent report on the Quality of Medical Care:

'mortality can result from many factors other than poor quality

care and methods to adjust for such factors are generally

inadequate." HCFA is working on statistical models to predict

hospital death rates with information provided on Medicare bills.

These models are limited, however, by the types of information on

the bill which exclude diagnoses that don't fit in the 5 spaces

allowed; the severity of the patient's illness; and whether the
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patient was homeless, undernourished and without any health care

for a period of time. HCFA also chose not to include all

information that is on the bill including the patient's race,

whether the patient was a substance abuser, whether the patient

was an emergency room admission, whether the patient was in a

coma at the time of admission and other acute conditions that

HCFA could not verify were present at the point of admission or

developed during the hospital stay. Given HHC's somewhat unique

patient population we believe that exclusion of these

characteristics from HCFA's model results in an underprediction

of HHC's expected mortality rate.

Another HCFA decision that hurt HHC was the inclusion of

only the patient's last 1986 admission in their mortality rate

calculation. 20% of all of HHC's Medicare cases are treated and

discharged and have subsequent admissions to other hospitals, so

that total number of patients treated is not reflected in the

final calculation. This percentage is higher than most hospitals

because as trauma centers we have a disproportionate share of

high risk patients who may appear at our hospitals although their

regular source of care is a voluntary facility. If these

patients survive they may have a subsequent admission out of the

public system and thus be lost to our patient count, but those
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who die, primarily heart attack and accident cases brought in by

ambulance, will be included in our count of deaths. The other

systematic bias in the HCFA approach has been the lack of any

adjustment to account for hospitals located in areas with

particularly high rates of morbidity. If for example, the

community treated at a particular hospital has a mortality rate

400 times the national average and if, as is true in NYS, more

than 69% of the deaths occur in hospitals, the hospitals that

service the highest-risk communities will have higher than

average death rates, irrespective of the quality of care

provided.

This is not to suggest that we don't think mortality data

are important and that we don't internally scrutinize our

mortality rates. We trend mortality rates over time, compare

them across our facilities and conduct 100% chart review of all

deaths. We do not think, however, that mortality rates are good

proxies for the quality of medical care. When NYS auditors

conducted chart reviews of over 8000 deaths in NYC, hospitals

with higher than 'expected' death rates based on HCFA's analysis

did not have a higher proportion of quality problems than other

hospitals. Nevertheless the publication of death rates, if you

are one of the unlikely 'high outlier' mortality hospitals, can
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be very damaging to your hospital reputation. More serious is

that the often unwarranted anxiety created in patients who have

no where else to go for their care undermines the ability of

public hospitals to address their mission.

The Health and Hospitals Corporation is committed to

monitoring the delivery of medical services and to continuing our

efforts to improve patient care. We fully accept the need for

public oversight and wish to express our interest in

participating in efforts to develop performance indicators that

will be useful to consumers. Such indicators will become more

meaningful when we are able to better measure risks associated

with individual patients and when all patients have improved

access to services and providers.
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OF THE
UNITED STATES HOUSE OF REPRESENTATIVES

Good afternoon Chairman Scheuer, ladies and gentlemen. I am Kenneth E. Raske,
President of the Greater New York Hospital Association (GNYHA) which represents
99 not-for-profit hospitals and long term care facilities in New York City and
surrounding communities. I come before you today to discuss certain quality of
care-related initiatives undertaken by the Association, on behalf of its members, to
address some of the issues raised by your report. Specifically, I plan to review the
environment and climate in New York State as it relates to the issue of quality of
medical care and the dissemination of information on quality of care, and the various
activities underway in hospitals in New York State to meet national, State and
industry standards to monitor quality of care delivered in the hospital. Additionally,
as you requested, I will present an overview of the Association's unique quality
assurance initiative and the products one can expect from such an initiative. In the
final section of the testimony, I will address the issue with which the bulk of your
report deals: Should information about the quality of medical care be made
available to the public and, if so, how should that information be made public?

1. QUALITY ASSURANCE (QA) - THE REGULATORY REQUIREMENTS IN
NEW YORK STATE

Over the past 20 to 30 years, the art of quality assurance has been evolving within
the health care profession as new methods of evaluating and assessing the care
provided have been raised, refined and become part of the health care delivery
system.

During the past several years, there has been interest on the part of providers in
more accurately measuring, assessing, and improving the quality of care rendered to
patients. Additionally, the legislative and regulatory apparatus in the State of New
York have taken definite steps to ensure that hospitals undertake certain activities
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specifically related to the identification and resolution of problems in order to avoid
their recurrence. In addition to the Statewide statutory focus on quality assurance,
the Joint Commission on Accreditation of Healthcare Organizations (JCAHO) has
been in the process of refining its own requirements related to quality assurance
mandates for institutions. Specifically, JCAHO has been refocusing Its energies

toward a more continuous, outcome-oriented review of patient care. The JCAHO's

outcome-oriented quality assurance initiative, currently under development, is one
more step in the process of improving the methods by which providers, hospitals and
physicians alike evaluate the care they render to the public.

Specific New York State Quality Assurance (QA) Requirements

Triggered by increasing concerns on the part of lawmakers, the public and providers
about issues related to malpractice insurance and claims, the Legislature of the
State of New York required, by law (i.e., The Medical Malpractice Comprehensive

Reform Act of 1985, found in Attachment 1) a series of quality assurance activities
and a quality assurance structure for hospitals. The law and accompanying
regulations require:

o that the hospital have a quality assurance program and plan that are approved

by the governing body of the institution;

o that at least one member of the governing body of the hospital be a member of
the Quality Assurance Committee;

o that the Quality Assurance Committee be responsible for overseeing the
development and implementation of the quality assurance plan and the activities
of the quality assurance program;

o that the hospital institute a structured medical malpractice and dental
malpractice prevention program that meets the spirit and intent of the law;

o that the institution develop a systematic program to evaluate the performance

of health care providers that includes the use of criteria-based monitoring

efforts that reflect accepted standards of practice; and
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o that the institution utilize a variety of data sources in Its evaluation of the

quality of care rendered by individual practitioners who are appointed,
reappointed, and granted privileges to practice in its institution.

Credentialing and Privileging

Vigorous implementation of the last requirement cited above, the creation and use of
data profiles on all practitioners to determine their individual competence, is one of

the keys to ensuring that high quality care is fostered.

Integrated and effective procedures for credentialing and delineation of privileges,

as these are known, are the cornerstones of a hospital's quality assurance efforts.

By this we mean that the various quality assurance activities ongoing in an

institution and the information gleaned from those reviews and those processes are

integrated into the process that evaluates practitioners for the purpose of biennial

reappointment to a hospital's medical staff. It is through the creation of individual

practitioner profiles and the use of the information in the profiles by others who are

qualified to do so, that a hospital ensures that the quality of care its practitioners

render is high. Use of these profiles in the credentialing and privileging processes

should permit consumers to feel confident that practitioners who practice within

institutions are reevaluated at frequent and regular intervals based on their current

performance not just on their past academic credentials and training experiences.

Additionally, in New York State, each hospital is required to share information about

practitioners in its institutions with other institutions from which they receive a

request for practitioner-specific information. Therefore, if one institution has

curtailed, suspended or denied privileges to a specific practitioner based on peer

review and the use of the profile, the facts are transmitted to another hospital for

its use in its own reappointment process.
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Incident Reporting

Additionally, hospitals in New York State are required to report, to the New York
State Department of Health, within 24 hours, incidents related to untoward patient
care events. This program has been in effect since 1985. (See Attachment 2.)

The incident reporting program requires hospitals to identify, in a timely manner,
certain events or incidents that, while not necessarily indicative of malpractice,
have occurred outside of the naturally expected course of a disease, treatment, or,
because of its occurrence, prolong a patient's stay. Other reportable incidents
include environmental occurrences in which patient care might be jeopardized.
After immediate, oral reporting to the New York State Department of Health,
hospitals are required to submit a written follow-up report which reflects the results
of a hospital's own investigation of the event. Hospitals also integrate information
from this program into their own QA efforts and, if a case so warrants, implements
measures designed to prevent a recurrence of the incident.

Specific types of incidents required to be reported include, but are not limited to:

o patient deaths or impairments of bodily function in circumstances not

related to the natural course of illness, disease or proper treatment;
o equipment malfunction during treatment or diagnosis which did or could have

adversely affected a patient or health care facility personnel;
o poisoning;

o elopements; and

o strikes by facility staff.

External Review Agents

In addition to specific State statutory initiatives related to mandating certain QA
processes within hospitals, the contracts of the Medicaid utilization review agents
for the State of New York have been deliberately streamlined to reflect a more
focused approach in the evaluation of quality of care. For example, all mortalities
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are reviewed by the Medicaid utilization review agent in an effort to identify certain

quality of care concerns. This review is, o~f course, in addition to the activities of

the Federally-mandated peer review organization (PRO) in New York State which,

according to Congressional mandates, has refocused its efforts more In the direction

of quality of care review and less in the direction of evaluating the utilization of

days and services by Medicare beneficiaries. Both of these agents utilize certain

quality of care monitoring tools for each chart they review in order to screen for

certain basic quality of care problems.

As can be determined from the above, the environment in New York State is heavily

focused on the issues of quality of care. This environment has led to a series of

initiatives within hospitals that are wide-ranging, ongoing and vigorous. In the next

section of this testimony, GNYHA outlines some of those efforts.

II. QUALITY ASSURANCE (QA)-HOSPITAL EFFORTS IN NEW YORK STATE

Quality assurance (QA) has been carefully woven into the fabric of hospitals' overall

efforts to deliver high quality patient care. The various components of a hospital's

QA program, quality assessment and monitoring, are the processes by which patient

care and factors related to patient care are evaluated by a cohesive and systematic

means. QA involves the setting of standards (criteria) and the review of care to

determine whether a given standard has been met. Historically, QA programs have

focused on process. However, this has changed and, increasingly, hospitals are

evaluating and focusing on outcomes of care.

As noted above, QA has been an integral part of hospital activities for many years

and the cornerstone of those activities is the identification of those physicians who

do not provide generally accepted standards of patient care. This is accomplished

through use of a mechanism entitled peer review which has traditionally been a part

of a medical staff's responsibilities. Peer review means that once a possible quality

problem has been identified, it is validated [or invalidated] as a problem by a process

which involves utilizing the other practitioners with expertise In the area under

review.
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Hospital-based QA programs are designed to assure that the performance of all

physicians and other professional staff are objectively and uniformly assessed. QA
efforts are focused on the collection of readily available, reliable data that are
becoming more available more quickly as methods for evaluation become more
timely. As described above, unique QA findings are used as key data elements in the
reappointment and delineation of the privileges processes in hospitals.

Hospital QA Activities

The medical QA process within hospitals relies heavily on the validation of
deviations from generally accepted standards of practice. Identification of an
individual practice variation may come through any of a number of medical staff
quality assurance functions. Monthly clinical departmental quality reviews,

morbidity and mortality review, drug usage evaluation, infection control program
review, surgical case review, medical record review, and blood usage review, are

only a few of the required medical staff activities in hospitals' quality assurance
programs. A brief description of some of these activities follows:

I. Drug Usage Evaluation is the planned, criteria-based, ongoing, systematic

monitoring and evaluation of the prophylactic, therapeutic and empiric use of
drugs to assure appropriateness, safety and effectiveness of usage.

2. Infection Control monitoring provides for the establishment and review of
effective measures to prevent, identify and control infections acquired in the
hospital or brought into the hospital from the community.

3. Surgical Case Review involves the review of all surgical cases of all
practitioners or, when appropriate, reasonable samples thereof, for justification

of the quality and appropriateness of the procedures performed including all
cases in which a major discrepancy exists between the preoperative and
postoperative diagnosis.

4. Medical Record Review requires the ongoing, concurrent review of the quality
of departmental medical records including the clinical pertinence, timeliness

and completeness of the records.



761

5. Blood Usaae Review involves the review of the appropriateness of a reasonable

sample of transfusions of blood components including evaluation of all

confirmed transfusion reactions, reviews of the ordering practices for blood and

blood products and the adequacy of blood banking services.

6. Nursing Departments and Clinical and Support Services are required to develop

planned and systematic processes both for the monitoring and evaluation of the

quality and appropriateness of patient care as well as for resolving identified

problems. These required activities mirror those of the medical staff in that

they must be assessed in relation to their effects on patient care.

7. The Competencv and Performance of Allied Professional Staff must also be

monitored and reassessed at frequent intervals.

S. Other Ongoing OA Activities Within A Hospital include, but are not limited to,

utilization review, which generally involves the prior approval of patients with

certain categories of procedures for hospitalization; concurrent review of

patients during their stay to screen for certain potential adverse events; risk

management, which is comprised of risk reduction efforts, claims management

and insurance management and loss control; and the development of a program

to evaluate and follow up on patient complaints.

Criteria Development and Use

The essential element of all hospital QA programs is the development of objective

criteria to assess patient care practices. In order to assess conformance with

generally accepted standards of care, all clinical and clinically-related departments

must develop criteria that are clinically valid and based upon current practice

standards. As mentioned previously, hospitals are presently devoting a significant

amount of energy to focusing on and evaluating outcomes of care.

A hospital's quality assurance program currently involves the identification of

indicators and establishment of criteria to assess the practice of patient care

delivery to ensure that it meets the generally accepted standards of care. The

process of monitoring established indicators and criteria can be done concurrently,

89-804 0 - 89 - 25
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retrospectively or even prospectively. Although, these are all accepted quality

assurance monitoring techniques, to date, no scientific study has validated the use of

these techniques.

Additionally, many hospitals utilize certain "generic" screens on all cases to identify

cases that may require further review and analysis. This technique, known variously

as occurrence screening and generic screening, is a useful tool for concurrent

problem identification and resolution and is also useful in focusing the retrospective

review efforts of hospitals and external review agencies alike.

Internal Use of Hospital-Generated QA Data

Quality assurance programs collect a large amount of data and information to be

utilized internally for the review of the process and outcome of patient care. This

body of information assists hospital professionals in evaluating medical staff for the

purposes of credentialing, reappointment and delineation of clinical privileges. In

the evaluation of patient care, the collection of certain information related to

particular indicators of quality of care can highlight procedural or treatment plan

problems which can then be modified. The internal use of quality assurance

information enhances health care professionals' ability to assess and modify patient

care outcomes and establish mechanisms to possibly mitigate similar problems in the

future.

m. QUALITY ASSURANCE - GNYHA'S INITIATIVES

The Greater New York Hospital Association has undertaken a multifaceted approach

to assist its members in the area of quality assurance. In this effort, GNYHA is

continuing to 1) develop guidelines for hospitals to use in their QA programs,

specifically for the credentialing and reappointment function, 2) compile and

disseminate educational material, 3) develop research projects to assist in evaluating

the methods by which QA is being accomplished, and 4) hold regional QA discussion

groups for hospital staff involved in QA. These groups which meet at least

quarterly, serve as forums for the exchange of substantive information related to the

utility of certain QA indicators and assurance activities and the sharing of

innovative QA strategies among providers.
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The Goal of GNYHA's Initiative

The overall goal of the initiative is to assist hospitals in effectively meeting their
statutory requirements related to quality assurance and in developing new programs
and evaluation methods by which QA can be accomplished. One of the other goals of
GNYHA's initiative is to assist member hospitals in the development and
implementation of integrated quality assurance, utilization review, and risk
management programs. This approach will assist hospitals in creating a quality
assurance program that builds upon the hospital's existing resources.

Educational Material

As part of its initial efforts, GNYHA's QA Committee prepared a primer on QA
entitled "QA BASICS: Quality Assurance Issues for Hospital Trustees, Physicians and
Administrators," a copy of which is attached to this testimony. This QA booklet
provides a definition and description of quality assurance, identifies the hospital
staff who participate in the process and outlines basic organizational requirements
of QA at the hospital level. The booklet provides definitions of quality assurance,
describes the relative roles of those on the hospital staff who must participate in the
QA process to make it effective and the mechanisms by which this participation can
be translated into action. Information contained in this document may already be
known to hospital industry leadership, however, it was felt that all of this
information should be compiled into a single source that would serve as a reference
guide for hospitals in New York City. This booklet is being disseminated by hospitals
in New York City to their medical staffs and trustees as part of a hospitals' ongoing
efforts to educate and update their staff on QA responsibilities.

Additionally, under the auspices of the Association, a booklet entitled "A Patient's
Guide to the DRG System and Discharge Review" [Discharge Review is a New York
State-mandated program to provide protection for consumers against the possibility
of premature discharge. A copy of the booklet is attached.] By assisting in the
development and publication of this booklet in English and Spanish, and an
accompanying rider tape for member hospitals' use, GNYHA evidenced its ongoing
commitment to participating in the education of consumers about their health care.
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GNYHA's Research Agenda

Needs Assessment

GNYHA has also prepared a research agenda related to quality assurance. As
part of this effort, a Quality Assurance Needs Assessment Survey was conducted
to evaluate ongoing quality assurance activities in order to develop a
compendium of approaches to hospital quality review activities. The survey was
an initial step in gathering information from member hospitals to identify both
how quality assurance programs are organized in different types of hospitals, as
well as effective systems for quality assurance. The results have been useful in
the identification of systems that are effective and those which can be easily
translated into another hospital environment. The results have also aided
GNYHA's QA Committee in its efforts to refine and update its ongoing agenda.

Grant Proposal

GNYHA's research effort also includes development of a grant proposal, the
basis of which is to evaluate the relative effectiveness of quality assessment
techniques. The focus on quality has drawn considerable attention to the fact
that traditional, so-called "process-oriented" quality assurance and assessment
mechanisms fall short of providing the information needed to be effective; that
new mechanisms (e.g., concurrent review, incident reporting, mortality review,
etc.) are being adopted without the benefit of empirical validation; and the
some mechanisms (e.g., clinical prediction models/rules), which have been at
least partially validated, are being generally overlooked.

In light of the universal interest in developing and implementing effective
quality assurance programs, there is a critical need to assess the efficacy of
ongoing quality assurance activities and other activities that may also be
beneficial. GNYHA's research agenda is aimed at just this. If funding is
obtained, GNYHA will assemble a working group of national experts on quality
assurance and evaluation research to develop the research protocol for an
appropriate study. Ultimately, a subsection of GNYHA's membership may
participate in a demonstration project to analyze the relative merit and
efficacy of different QA strategies.



765

1IN REGULAR SESION Ch. 294
2. Section four of chapter four hundred two of the la" of ainetee.hundred eigbty-three, .ndinS the general business 1w relating to con-

version of rental residential property to cooperative or condeouniu CPU-
narship in certain manicipalities La thb counties of Nassau, Vestchester
and Rockland. e _ended to read a follows:

% 4. This act shall tako effect Immediatoly; pronided; that the provi-sions of sections one and three of this act shall remain in full force
and effect only until. (July first) and includin, June fifth, aineteen

hundred [eighty-five] eightv-eyv o; end provided further that any plan
accepted for filing by the department of 1_w on or before the effectivedate of this act ahall continue to be governed by the provisions of
section three hundred fifty-two-eee of the general business Io as theyhad existed imedietely prior to the effective date of this act.
* 3. Regardless of the date on which it shall have become a 1,_any

provlsion of a chapter of the las of nineteen hundred oighty-five which
eAds section three hundred fifty-two-see or three hundred fifty-two-sees of the general business law shall be subject to the provisions ofsections two end three of this act and shall remain ia effect in accord-

ace therewith, unless such chapter specifically excludes itself fromthe provisions of this act.
4. This act shall take effect issediately.

MEDICAL MALPRACTICE 1NSU1RANCE-COMPRE-
HENSIVE REFORM

Mewranda vvlati-g to this chapter, amla-atise and ESe.etiw Yerorad, poet

- CHAPTER 294-

Approved July a 19i effetisve as provided s section 25
Message of necessity. purssu to Art. , msee. 14, of Coast

AN ACT to amend the public health law, tbe civil practice law and rules.
tht education low, the insurance law, and the judiciary law, in rela-
tion to medical and dental malpractice, making an appropriation there-
for and providing for the repeal of certain provisions added by thisact upon their expiration

ttt People of the State of New York. represented in Senate and Assem-hly, do enact as fel lows!

Secsion I. Legislative findings and declaration. The legislature
htreby finds and declares that a comprehensive reform of the medical and
dntal malpractice adjudicatioeo system is necessary in order to ensurethe continued availability and affordability of quality heaIth services
it New York state. Escalating malpractice insurance premiums dis~auraze
OYsicians and dentists from initiating or continuing their practice in~e York and contribute to tbe rising cosc of health care as premium
t4sts are passed along to the healtb care consumer. The legislature
finds, therefore, that stp must be taken to reduce the cost of sal-
Prattice insurance and to restrain associated health care costs, while
60- h byCe l ^ 685'
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assuring the availability of co yensation for persoms Injured as a
result of malpractice. By expediting case resolution, discouraging friv-
olous claims and defenses. moderating attorney contingency fees. limit-
inS the opportunity for double rucoveries *and requiring the periodic
payment' of "large future swords. the legislature intends to reduce the
escalating cost of malpractice insurance nd to. improve the adjudication
of malpractice claims. The legislature further finds that hospitals m"st
enhance their *fforts to-reduce medical and dentl malpr- ce t hbrouvh
the establishment of medical and dental malpractice Drevention programs
and itrough greater scrutiny of physicianl and dentists prior to grant-
iffi hospital privilegies anrot mncreaed reources should be devoted
to the investigation and prosecution of proeSional__misconut.... sh.-
lIgislatuie finds tbetjtbe public .iiieeiit furiher-requiretii-t---cium
levels for physicians end dentists must be restrained to the extent
feasible in order to maintain high quality medical services for New York
and to explore alternative long-term -ppreoches to the mUlpractice
issue. - .- .. .* *

2. Pararaph (a) of udivsion ne wenty-eight hundred
three-e of the public health law, as snaad by. J*aapter m t th ousa
five of the loss of nineteen hundred eighty-four. is mended to read as

_follows: -- . . . r : t
(a) Hospitals and other'facilities approved pursuant to this article

shall make a report or cause a report to be made within thirty dys of
the occurrence of any of the following: the suspension, restriction,
termination or curtailment of the training, employment, association or
professional privileges or the denial of the certification of completion I
of training of an individual licensed pursuant to the provisions of
title eight of the education law or of a medical resident with such
facility for reasons related in any way to alleged mental or physical
impairment, incompetence *malpractice, or misconduct or impairment of
patient safety or welfare; the voluntary or involuntary resignation or
withdrawal of associstion or of privileges with such facility Zo avoid
the imposition of disciplinary measures; or the receipt of information
which indicates that any professional licensee or medical resident has
been convicted of a crime; the denial of staff privileges to a physician
if the reasons stated for such denial 'are related to alleged mental or
physical 'Impairment, incompetence, malpractice, misconduct or impairment
of patient safety or welfare.

1 3. Such law is amended by adding two now sections twenty-eight hun-
dred five-i end twenty-eight hundred five-k to read as follows:

S 2805-1. Medical and dental malpractice prevention progrim. 1. Everv
hospital shall maintain a coordinated program for the identification and
prevention of medical and dental malpractice. Such pruiram shall include
at least the following:

(a) The establishment of a quality assurance comittee with the
responsibility to review the services rendered in the hospital in order
to improve the quality of medical and dental care of patients and to
prevent medical and dental malpractice. Such c caittee shall oversee end
coordinate the medical and dental malpractice prevention proram and
shall insure that information athered pursuant to the program is util-
ized to review and to revise hospital policies and procedures. At least
one member of the coe ittee shall be a member of the governing board of
the hospital who is not otherwise affiliated with the hospital in an em-
ployment or contractual capacity:

686 A-d*em Ist hined by minf-e
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(b) A medical and dental ntaff privileges sanction procedure through

which credentials. phvsical and mental capacity and competence a
delivering health care services are periodically reviewed as part of *n
evaluation of staff privilges:- -
(c) The periodic review of tha thdantia ,. physical and mental caPa-

city and Competence in delivering health care services *of all persons
who a*re employed or associated with the hospital; - -'
(d) A procedure for the prompt resolution of srievances by patients or

their representatives related to accidents. injuries, .treatment and
other events that may result in claims of medical or dental malpractice&
(e) The maintenance and continuous collection of information concern-

ins the hospital's experience with negative health care outcome& and in-
cidents injurious to patients, patient grievances professional liabil-
itv premiums. settlements, awards, costs incurred by the hospital fbr
patient injury prevention and safety improwement *ctivities: -
(f) The maintenance of relevant and appropriate information gathered

pursuant to paragraphs (a) through (o) of this subdivision concerning
individual physicians and dentists within the physician's or dentist s
personnel or credential file maintained by the hospital:

Cs) Education programs dealinm with patient safety, injury prevention.
staff responsibility to report professional misconduct, the lexal
aspects of Patient care, improved coemunication with patients and causes
of malpractice claims for staff Dersonnel engge2d in patient care activ- U
ities - -

(h) Continuing education programs for medical and dental staff in
their areas of specialty: and
(i) Policies to ensure compliance with the reportina requirements of

section twenty-eight hundred three-s of this article and subdivision
eleven of section two hundred thirty of this chapter. -
2. Any person who, in good faith and without malice. Provides informa-

tion to further the purposes of the medical and dental malpractice pre-
vention proxram or who, in tood faith and without malice, participates
on the quality assurance committee shall not be subject to an action for
civil damages or other relief as a result of such activity.

3. The commissioner shall make, adopt, promulgate and enforce such
rules and resulations as he may doee appropriate to effectuate the pur-
Poses of this section.

t 2805-k. Investiastions prior to granting or renewing privileges. 1.
Prior to granting or renewing professional PrivileRes or association of
any physician or dentist or hiring a jhvsir4iAn zr dentist, a hospital or
facilitv approved pursuant to this article shall request from the physi-
cian or dentist and the physician or dentist shall be required to
provide the following information:

(a) The name of any hospitil or facility with or at which the physi-
cian or dentist had or has any association, employment, privileges or
practice;

(bl Where such association, employment, privilege or practice was
discontinued, the reasons for its discontinuation
(cl Any pending professional medical or dental misconduct proceedings

or any pending medical malpractice actions in this state or another
state, the substance of the allegations in such proceedings or actions,
and any add:tional information concerning such proceedings or actions as
the physician or dentist may dea_ appropriate:

*hle9w by (Drggk4tj 687
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(d) The substance of the findings in such actions or Droceedinas and
anY additional information concernins such actions or proceedints as the
,physictan or dentist may dee appropriate;.

(e) A waiver by the physician or dentist of any confidentiality provi-
sions concerning the information required to be Provided to hospitals
pursuant to this subdivisions and '

(f) A verification by the physician or dentist that the information
provided by the bhvsician or dentist is true and accurate.

2. Prior to Granting privileles or association to any Physician or
dentist, or birin a pohvsician or dentist, anY hos ital or facility ap-
proved pursuant to this article shall request from an hospital with or
at which such Physician or dentist bad or has privileges, was associ-
:ted, or was emloyed, the followins information concerning such physi-
eian or dentist:

(a) Any Vendinm Professional medical conduct proceedings or any pend-
kng medical malpractice actions, In this state or another state;
(b) Any Judgment or settlement of a medical maloractice action and any

finding of professional misconduct in this state or another; and
(c) Any information required to be reported by hospitals pursuant to

section twenty-eight hundred three-c of this article.
3. lf requested by the department, a hospital shall provide documenta

tion hat, ~riorto granting privileges, association or emloying a
physician or dentist, it has complied with the requirements of subdivi-
sions one and two of this section and that, Erior to renewing priv-
ileges, association or employment, it has complied with the requirements
of subdivision one of this sction. Copies of the information and docu-
mentation required pursuant to subdivisions one and two of this section
shall be placed in the physician's or dentist's parsonnel or credentials
file maintained by the hospital.

4. Any hospital which receives a request for information from another
hospital pursuant to subdivision one or two of this section shall
provide such information concerning the physician or dentist in question
to the extent such information is known to the hospital receiving such a
request, including the reasons for suspension, termination, curtailment
of employment or priviletes at the hospital. Any hospital or hospital
employee providing such information in good faith shall not be liable in
nv civil action for the release of such information.

4. Subdivision (d) of section thirty-one hundred one of the civil
practice law and rules is amended to read as follows:

(d) (Material prepared for litigation. The following shell not be ob-
tainable unless the court finds that the material can ao longer be
duplicated because of a change In conditions and that withholding it
will result in injustice or undue hardship:

1. any opinion of an expert prepared for litigation; and
2. any writing or anything created by or for a party or his agent in

preparation for litigation)
Trial preparation.

1. Experts. (i) Upon request, each party shall identify each person
whom the party expects to call as an expert witness at trial and shall
disclose in reasonable detail the subject matter on which each expert is
expected to testify, the substance of the facts and opinions on which
each expert is expected to testify, the qualifications of each expert
witness and a susmary of the grounds for each expert's opinion. However.
where a party for nood cause shown retains an expert an insufficient

688 Addmoft in %Z! bwkoftd by Waderu";
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period of time before the comencement of trial to tive appropriate not-
ie thereof, the party shall not thereupon be precluded fro& introducin
the expert's testiony at the trial solely on grounds of noncompliance
with this paragraph. In that instance, upon motion of any party, made
before or at trial, or on its own initiative the court may make
whatever order may be 1ust. In an ection for medical or dental malprac-
tice. a party, in responding to * request. *a o it the names of mediceal
or dental experts but shall be required to disclose all other informa-
tion concernina such experts otherwiee required by this paragraph.
(ii) Further disclosure concernina the expected testimony of any ex-

pert may be obtained only by court order upon a showing of special cir-
cumstances and subject to restrictions as to scope and provisions
concernina fees and expenses as the court may dees appropriate. However,
a party, without court order. may take the testimony of a person
authorized to Practice medicine or dentistry who is the party's treatina
or retained expert, as described in paragraph three of subdivision (a)
of this section, in which event any other party shall be entitled to the
full disclosure authorized by this article with respect to that expert
without court order. -

2. Materials. Subject to the provisions of paragraph one of this sub-
division, materials otherwise discoverable under subdivision (a) of this
section and prepared in anticipation of litization or for trial by or
for another party. or by or for that other party reresentative
(including an attorney, consultant, surety. indemnitor. insurer or
agent), may be obtained only upon a showing that the party seeking
discovery has substantial, need of the materials in the preparation of
the case and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In orderinA discovery of the
materials when the required showinR has been made, the court shall pro-
tect against disclosure of the mental impressions, conclusions, opinions
or legal theories of an attorney or other representative of a party
concerning the litigation

i 5. Such law and rules is mended by adding a new rule thirty-four
hundred six to read as follows:

Rule 3406. mandatory filing and pre-calendar conference in dental and
medical malpractice actions. (a) Mandatory filing. Not more than sixty
days after issue is joined, the plaintiff in an action to recover
damages for dental or medical malpractice shall file with the clerk of
the court in which the action is commenced a notice of dental or medical
malpractice action, on a form to be specified by the chief administrator
of the courts. Together with such notice, the plaintiff shall file: (i)
proof of service of such notice upon all other parties to the action;
(ii) proof that, if demanded, authorizations to obtain medical, dental
and hospital records have been served uson'the defendants in the action;
and (iii) such other papers as may be required to be filed by rule of
the chief administrator of the courts. The time for filing a notice cf
dental or medical malpractice action wey be extended by the court only
upon a motion made pursuant to section two thousand four of this
chaptr.
(b) Pre-calendar conference. The chief administrator of the courts, in

aCCordance hith such stAndards and administrative policies as may be
promulgated pursuant to section twenty-eight of article six of the con-
stitution shall adopt special calendar control rules for actions to
recover damages for dental or medical malpractice. Such rules shall
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require a pre-calendar conference in such an action, the purpose 0
vhich shall include, but not bh limited to. encoursaing settlRent se
plifyinx or limiting issues and establishing a timtable for disclosure
future conferences and trial. The timetable for disclosure shall
Provide for the completion of disclosure not later than twelve moncb
after the notice of dental or medical malpractice is filed and shll
require that all Parties be reedv for the tril of the caes not lee
than eighteen months after such notice is filed. The initial Dre
calendar conference'shall be held after issue is 10ied in a case b
before a note of issue is filed and before a dical malpractice Panel
hearina, if any, is scheduled. To the extent feasible, the lustice COD
vening the pre-calendar conference shell hear and decide all subsequan
.pre-trial motions in the case and shell ha assilaned the trial of the
case. The chief administrator of the courts also shall providefrt
imposition of costs or other sanctions, including imposition of reson.
ble attorne' s fees, dismissal of an action, claim, cross-claim couD-
terclsim or defense, or renderint a iudgment by default for failure of aparty or a P.rty *ttorney to cemlyv with these special calendar con-
trol rules or any order of a court ade thereunder. The chief adminie
trator of the courts, in the exercise of discretion. may Vrovide for
exemption from the requirement of a ire-calender conferance in any 1udi-
cial district or a county where there exists no demonstrated need for
such conferences.

t 6. Subdivision' (d) of rule forty-ose hundred eleven of such law ad
rules, as added by chap;er nine hunidred fifty-five of. the law of
ninetean hundred seventy-six, is mended to read as follows:

(d) It"ied v rdict in medical or dental malpractice actions. In a
medical or dental malpractice action the court shedll instruct the jury
that if the jury finds a verdict awarding damages it shall in its ver-
dict specify the applicable elemezts of special and general damages upon
which the. award is based and the mount a"signed to each element, in-
cluding but not limited to medical expenses, dentaI expenseS, loss of
earnings, impairment of 4arning ability, and pain and suffering. In a
medical or dental malpractice action, eah ement shell be further ite-mized into amounts intended to conste for damages which have been
incurred nrior to the verdict and amounts intended to compensate fordIages to ab incurred in the future. In itemizing amounts intended to
compensate for future damages, the 1ury shall set forth the period of
years over which such amounts are intended to provide compensation. In
computing said damages, the jury shall bh instructed to award the full
amount of future damages as calculated. vithout reduction to present
value.
T 7 Subdivision (b) of section forty-two hundred thirteen of such law

and rules, as mended by chapter seven hundred me of the laws of
nineteen hundred eighty-four, is amended to read *a follows:

(b) Form of decision. The decision of the court may be oral or in
writing and shall state the facts it deems essential. In a medical or
dental malpractice action or in an action against a public employer or apublic employee who is subject to indenification by a public employer
with respect to such action or both, as such ter_ are defined in sub-
division (b) of section forty-five hundred forty-five, for personal in-
jury or wrongful death arising out of an injury sustained by a public
employee while acting vithin the scope of his public _>loyment or
duties, a decision awarding damages shall specify the applicable *le-
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ments of special and general dfags upon vhich-tha awarl ia based and
the amount assigned to each element, including bunt not limitad to _mde-
Ca' expenses. dental expensex- . loss of earninV. Ipairent of earning
ability, and pain and suffering. In a medical or dental malpractice ac-
tion, each element shall be further itemized into amounts intended to
compensate for dnaxs vhich have been incurred prior to the decision
and amounts intended to compensate for damaxes to be incurred in the
future. In itemizins mounts intended to compensate for future damages.
the court shall set forth the period of years over which such amount.
are intended to provide compensation. In computing said damaxes, the
court shell avard the full amount of future damages. as calculated.
vithout reduction to present value.

I S. Subdivision (a) of section forty-five hundred forty-five of such
law and rules, as added by chapter seven hundred me of the 1ws of
nineteen hundred eighty-four, Is amended to rea as folloms:
(a) Action for medical or dental malpractice. Is my action for medi-

cal or dental malpractice vhere the plaintiff seeks to recover for the
cost of medical care, dental care, custodial care or rehabilitation ter-
vices, lose of earnings or other economic loss, evidence shall be ad-
missible for consideration by the court to establish that any such past
or future cost or expense vas or will vith -reasonable certainty, be
replaced or indemnified, in vhole or in part. from any collateral source
such as insurance (excapt for. life insurance), social security (except
those benefits provided under title XVIII of the social security act)',
workers' compensation or employee benefit program (except such colla-
teral sources entitled by law to liens against any recovery of the
plaintiff). If the court finds that any such coat or expense vas or
uill. vith reasonable certainty, be replaced or indemnified from any

collateral source, it shall reduce the amount of the vaerd by such find-
ing, minus an amount equal to the premiums paid by the plaintiff for
such benefits for the two-year period imediately preceding the accrual
of such action and minus an amount equal to the prolected future cost to
tDe alntiff of aintaining such benefits. In order to find that any
future cost or expense will. with reasonable certainty, be replaced or
indenified by the collateral ource, the court must find that the plan-
tiff is legally entitled to the continued receipt of such collateral
Sourc. pursuant to a contract or othervise enforceable agreament sub-
lect only to the continued pa ent of a premium and such other financial
Obllsations as may be required b s such a*reement.

42 US.CA 1395 etseq,
I S Such lay and rules is amended by adding a ne article fifty-A to

eed as follows:
ARTICLE 50-A

PERIODIC PAYMENT OF
JUDGmENTS IN MEDICAL AND DENTAL MALPRACTICE ACTIONS

5031. Basis for determining Judajent to be entered..
5032. Form of securit
5033. Posting and maintaining security.
5034. Falure to make payment.
5035. Effect of death of judmant creditor.
5036. Adjustmesnt of pxyments.

5037. Settlaments.ents3038. Assignmnt of periodic installm ents.
5039. Duties of superintendent of insurance.
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1 5031. Ds for determining ludwent to be entered. In order to
determine what judgment is to be entered on a verdict in an ation to
rEcover d res for dental or medical malpractice under this articl
th cor hll roceed as followds:

(a) The court *hall *DD1V to the findinr of past and future dapases
any Daplicable rul-s of lag. including bet-offs credits. comparative
nleslirence Pursuant to section fourteen hundred eleven of this chapter
additurs. and remittiturs. in calculating the respective ast
and future deamgs claimants are entitled to recover and defendants Are
oblizated to pDCV

(bl The court shall nter udment in Jump su for past d Rees, for
future d Ages not in excess of two hundred fiftv thousand dollars. and
for ny d*rames. fes or costs payable in lump sum or otherwise under
subdivisions ) and Cd) of thi. section. For the (ud)as of this sec.
tien ny lump sum 'a nt of a portion of future damages shll b
deemed to include the elements of future damages in the same proportion
as *uch elements eomprise of the total award for future damajes Asdeter ined by the trier of fact.

(c Payment of litigation e"penses and that portion of the attorney's
fees related to DaSt da es shall he payable in a lump sum. Payment of
that portion of thetton hsf..s related to future damages for which,
pursuant to this article, the claimant Is entitled to a luM SUM Dayment
shall also be payable in a lump sum. Payment of that portion of the
attorney's fees related to the future periodically paid damages shall
also be payable in a lump *um, based on the present value of the annuitv
contract purchased to Provide payment of such future periodically paid
damages pursuant to subdivision (-) of this section.

(d) Upon election of a subrogee or a lien holder, including en *--
plover or insurbr who provides orkers compensation. filed within the
time permitted by rule of court, any part of future damages allocable to
reimbursement of payments previously made by the subrotee or the lien
h.lder shall be paid in lump sum to the subrogee or the lien holder in
such amount as is calculable and determinable under the law in effect at
the time of such payment.

(e). With respect to awards of future damaaes in excess of two hundred
fifty thousand dollars in an action to recover dames for dental ordical valpractice, the court shall nter Judgnt s follows:

After makinr any adjustments prescribed by subdivisions (b), lc) and
(d) of this section. the court shall enter a Judgment for the amount of
the present value of an annuity eontract that will provide for the
paymnt of the remaining amounts of future damages in periodic
installments. The present value of such contract shall be determined in
accordance with generally accepted actuarial practices by applying the
discount rats in effect at the time of the award to the full amount of
the remaining future dinges. as calculated pursuant to this
subdiviiIon. The period of time over which such periodic payments shall
be made and the period of time used to calculate the present value of
the annuity contract shall be the period of years determined by the
trier of fact in Arriving at the itemized verdict; provided, however,
that the Period of time over which such periodic payments shall be made
and the period of time used to alculate the present value for damages
attributable to pain and suffering shall be ten years or the period of
time determined byv the trier of fact, whichever is less. The court, as
part of its judgment, shall direct that the defendants and their in-
692
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surance carriers shall be-r-4uired to offer and to- guarantee the Pur-
chase and pavyent of such en annuity contract. Such annuity contract
Shell provde for the Payment of th annual payments of Such remaininn
future damages over the period of tim determined urenant to this
subdivision The nnual oavYt for the first year shall be calculated
bv dividin the ra ining mount of future dase by the number of
years over whith such pay ents ehll be de and th p ent due in eacb
succeeding year shell be co mted b adding four percent to the previous
year s payment. Where pavnt of a Portion of the future damawes termi-
nates in accordance with the provisions of this article, the four per-
cent added paysent shall be bax d only upon that portion of the damaxes
that remains subject to continued paymnt. Unless otherwise axreed, theennual sum so arrived at shall be paid in equal monthly installments and
in advance.

(ff With the consent of te ciaimanted any party liable.- in whole or
in pert, for the 1udrmont, the court shall nter 1udant for the emount
found for future damages attributabla to said arty as such are determi-
nable without regard to the provisions of this article.

- 5032. Form of security. Security authorized or required for payment
of a judgment for periodic installments entered in accordance with this
article must be in the form of an annuity contract. executed by a quali-
tied insurer and approved by the superintendent of insurance ursuant to
section five thousand thirty-nine of this article, and appovd he
court.

I 5033. Posting and maintaining security.v ( If the court enters ajudgment for Periodic installments, each party liable for all or a Por-
tion of such Judgvent shall separately or jointly with one or more
others post security in en amount necessary to secure payment for the
amount of the judgment for future Periodic installments within thirty
days after the date the judgmpent is entered. A liability insurer having
a contractual obligation and any other person adjudged to have an obli-
lation to pay all or part of a ludment for periodic installments on
behalf of a judgeent debtor is obligated to Pst eecuritv to the extent
of its contractual or adjudged obligation if the ludnt debtor has not
done so.

(h) A judgment creditor or successor in interest and any party having
rithts may move that the court find that security has not been posted
and maintained with regard to a judgment obligation owing to the moving
party. Upon so finding, the court shall order that security complyins
vith this article be posted within thirty days. If security is not
Posted within that time and subdivision (c) of this section does not ap-
ply, the court shall enter a 1udnt for the lump su as such sum isoterhinable under the law without regard to thiarticle

(ci If a judmant debtor who is the only person liable for a Portion
of a judgment for periodic installmenta fails to post and maintain
curity. the right to lump sum payment described in subdivision (b) of

this section Applies only asainst that 1udmeant debtor end the portion
ot the judgment so owed.

(d) If more than one party is liable for all or a Dortion of a judr-
sent requiring s*curity under thia article and the renuired security is
Ponted by one or more but fewer than all of the prties liable, the
ecurity requirements are satisfied and those posting security may

proceed under subdivision (b) of this section to enforce rizhts for

-Yme byui
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security or Imp aum payment to satisfy or protect rights of resimburse-
!Wnt from a Party not posting security.

S 5034.. Failure to sake payment. If it n; time followin entry of
4udament. a 1udrent debtor fails for any reason to ake a payment in a
timely fashion according to the terms of this article, the 1udspent cre-
ditor may petition the court which rendered the original judgment for an
order requiring payment by -the Judgment debtor of the outstanding
payments in a lump gum. In calculatina the oount of the IUm sum judz-
oent, the court shall total the remsininm periodic payments due and owc
int to the judzment creditor, as cslculated pursuant to subdivision (b)
of section five thourand thirty-one of this article, and shall not con-
vert these mounts to their present value. The court say also require
the Payment of interest on the outstanding judment.

5 5035. Effect of death of judgment creditor. (a) Unloss othorvise
agreed between the parties at the time security is Posted yursuant to
section five thousand thirty-three of this article, in all cases covered
by this article in which future damages are payable in periodic install-
ments, the liability for payment of any installments for medical, dental
or other costs of ealth care or noneconomic loss not vst due at the
death of the judgent creditor terminates upon the death of the judgment
-creditor.

(bi WTe portion of any petiodie payment allocable to loss of future
earninas shall not be reduced or terminated by reason of the death of
the judgment creditor, but shall be paid to persons to whom the Judxoent
creditor owed a duty of support imediately prior to his death to the
extent that such duty of support exists under applicable law at the time
of the death of the 1udgment creditor. Such payments to such persons
shall continue for the remainder of the period as orizinallv found by
the Jury or until such duty of support ceases to exist, whichever occurs
first. In such cases, the court which rendered the original judgment
*ma, upon petition of any party in interest, modify the judgment to
aard and apportion the future payments of such unpaid future damages in
accordance with this subdivision which a*portioned amounts shell be
payable in the future as provided for in this article. In the event that
the judgment creditor does not owe a duty of support to any person at
the time of the death of the 1udment creditor or such duty ceases to
exist, the remaining payments shall be considered part of the estate of
the 1udgment creditor. In such cases, the court which rendered the
original Judgment may, upon petition of any party in interest, convert
those portions of such periodic payments allocable to the loss of future
earnings to a lump sum by calculating the present value of such payments
in order to -ssist in the settlement of the estate of the Judgment
creditor.

I 5036. Adjustment of payments. (a) If. at any time after *ntry of
Judiment, a judgment creditor or successor in interest can establish
that the continued payment of the judgment in periodic instsllments will
-impose a hardship, the court may. in its discretion, order that the
remaining payments or a portion thereof shall be made to the Judgment
-creditor in a lump sum. The court shall, before entering such an order.
find that: (i) unanticipated and substantial medical, dental or other
needs have arisen that warrant the payment of the remsining payments, or
a portion thereof, in a lump sum: (ii) ordering such a lump gum payment
would not impose an unreasonable financial burden on the Judgment debtor
or debtors; (iii) ordering such a lump sum payment will accommodate the
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future medical and other needs of the iudgment creditor; and (iv) order-
inx such a lump sum payment would further the interests of justice.

(bI lf a lumt sum payment is ordered by the court, such lup sus shall
be calculated on the basis of the present value bf remaining periodic
payments, or wrtions thereof, that are converted Into a lump sum
payment. The remaininx future periodic payents. if any, shall be
reduced accordiunly

S 5037. Settlements. Nothing in this article shall be construed to
limit the right of a plaintiff, defendant or defendants and any insurer
to settle dental or medical malpractice claims as they consider a~pro-
priate and in their complete discretion.

i 5038. Assignment of periodic installments. An assignment of or en
agreement to assign any right to periodic installments for future
damates contained in a judgment entered under this article is enforcea-
ble only as to amounts: (a) to secure payment of alimony, maintenance.
or child support: (bl for the cost of products. services. or accommoda-
tions provided or to be provided by the asaisnee for medical, dental or
other health car or (c) for attornava faea and other expenses of
litigation incurred in securing the Judgment.

1 5039. Duties of superintendent of insurance The superintendent of
insurance shall establish rules and Procedures for determining which in-
surers. self-insurers. plans or arrangement& are financially qualified
to provide the security required under this article and to be designated
as qualified insurers.

I 10. Such law nd rules is amnded by adding a no section eighty-
three hundred three-a to read as follows: -

S 8303-a. Costs upon frivolous claims and counterclaimf in dental and
medical malpractice actions. (a) If in a dental or medical malpractice
action, an action or claim is commenced or continued by a Plaintiff or a
counterclaim, defense or cross claim is comenced or continued by a
defendant that Ia found, at any time during the proceedings or upon
Judgment, to be frivolous by the court, the court shall award to the
successful party costs and reasonable attorney's fees not exceeding ten
thousand dollars.

b T ts and fees awarded under subdivision (a) of this section
shall b ssessed either against the party bringing the action, claim,
cross claim, defense or counterclaim or against the attorney for such
party, or against both, as may be determined by the court, based upon
the circumstances of the case. Such costs and fees shall be in addition
to any other iudgment awarded to the successful party.

(c1 In order to find the action, claim, counterclaim, defense or cross
claim to be frivolous under subdivision (a) of this section, the court
must find one or more of the following:

(i) the action, claim, counterclaim, defense or cross claim was con-
menced, used or continued in bad faith, solely to delay or prolonx the
resolution of the litigation or to harass or maliciously injure another;

(ii) the action, claim, counterclaim, defense or cross claim was com-
menced or continued inbad faith without any reasonable basis in law or
fact and could not be supported by a good faith argument for an exten-
sion, modification or reversal of existing law. If the action, claim.
counterclaim, defense or cross claim was promptly discontinued when the
Party or the atcnrmey learned or should have learned that the action.
claim, -counterclai-, defense or cross claim lacked such a reasonable

"eaa by 11df - 695



776

.,ChI 294 . "W or Nw yR K
basis, the court may find that the party or the Attorney did not act ji
bad fasith.

I__ U--f iLrvi iv of *ection sixty-five hundred nine of the e.
cation lov is *mended by adding a nt _ gr to red as ftl ow:
- (d) Having hs licen acra cme mea ne revoked. suspended or ha.v

int other disciplinary action taken, or havina his application fo-r.
license refused, revoked or suspended or havina voluntarilv or otherwif
surrendered his license after a disciplinary action van instituted by
duly authorized professional disciplinary azenev of another stete. where
the conduct resulting in the revocation. Zuspensi, or other disc-lI.
nary action involving the license or refusal, revocation or suspensiOB
of an application for a license or the surrender of the license iould
if coiitted in New York state constitute professional misconduct undu
the lasv of New York state. ,.

1 12. Subditision eleven of sectilo sixty-five hunired nine of suci
vlaw, en added by. chapter three hundred forty of** the -lvs of ninetef

hundred oighty. is amended ;o read as follows:
(11) A violation of section twenty-eight bundred thre'sd or twent.

-isht hundred iive-k of the public health lvw. . -: - -
* 13. Sectioan ix thousand five hundred twenty-four of such law is

mended by adding a-new subdiiisloen tn to road as follovsi
(10) For every license or registration Issued after the effective date

of this subdivision, en additional fee of ninety dollars shell be paid
and deposited in the xeneral fund for the purpose of increasing expendi-
tures made pursuant to section two hundred thirty of the public health
lov in relation to the operation of the office of professional medical
conduct within the department of health. The amount of the funds ex-
L nded as a result of such increase shall not be greater than such addi-
tional fees collected over the licensure period.

S 14. Subdivision one of section one hundred forty-eight-i of the
judiciary law, As * anded by chapter ninety-five of. the laws of nineteen
hundred aeventy-sigbt. is amended to road as follows:
1. Each appellate division of the supreme court shall establish within

its judicial department a medical malpractice panel or panels to facili-
tate the disposition of medical aalpractice actions, including malprac-
tice actions where a hospital isf 4 named defendant, in the supreme
court: provided, however, the provisions of this section shall not applv
to the disoosition of such actions in the fifth judicial district or in
the county of Suffolk. The number And locations of such panels and the
rules governing the operation thereof shall be determined by the respec-
tive appellate divisions. , , .

13. Subdivisions tbo, threo and four of section four hundred
seventy-four-a of such lovw as added by chapter nine hundred fifty-five
of the levs of aineteen hundred eoventy-six. are amended to read as
follows:

2. Notwitbstanding any inconsistant judiciai rule, a contingent fee
-in a mdical or dental malpractice action shall not exceed the amount of
compensation provided for in [esither of) the following [schedules)
schedule:

ISOEDULE A1
[So0 30 percent of the first 1$1.0001 5250.000 of thbe su recovered;
1401 25 percent of the next 152.0001 5250.000 of the aum recovered;
1351 L0 percent of the next 1522,0001 S550.000 of the sum recoveted;
125J 15 percent of the next $250,000 of the sum recovered.
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10 percent of any Maas Oewr 4823.0001 t1I2500000 of the sum
recovered[; or

SCHEDOLD -a
A percentage not eXceOdiAn thirty-three and me-third percent of the

sum recovered. If the initial contractual arrangement between the client
and the attorney so provides. In which-event the procedure hereinafter
provided for making application for additional compensation because of
extreordinary circ umtances shall not apply).

3. Such (percentage nercentases shall be computed an the net um
recovered after deducting from the amount recovered expenses and disbur-
rsents for expert testimony and investigative or other services

properly chargeable to the enforcement of the claim or prosecuction of
the action. In computing the fee, the costs as taxed, including in-
terset upon a judgment. shall be deomed part of the munt recovered.
For the following or similar item there shall be no deduction in com-
puting such percentagee: liens, assigments or claim in favor of hospi-
tals for medical cars, dental care and treatment by doctors and nurses.
or of self-insurers or insurance carriers.

4. In the event that claimant's or plaintiff's attorney believes it
good faith that the fee Ischodulal schedule set. forth in subdivision
two of this sectione because of extraordinary circuitances. will not
give his adequate compensation, application for greater compensation may
be made upon affidavit with written notice nd a opportunity to be

heard to the claimant or plaintiff and other persons holding liens or
assignments on the recovery. Such application shall be made to the
justice of the trial part to which the action bad been sent for trial;
or, if it had not been sent to a part for trial, then to the justice
presiding at the trial term calender part of the court in which the ac-
tion had been instituted; or. if oo action had been instituted, then to
the justice presiding at the trial term calendar pert of the Supreme
Court for the county in the judicial department in which the attorney
has en office. Upon such application, the justice. in. his discretion,
if extraordinary circumstances are found to be present, and without
regard to the claimant's or plaintiff's consent, may fix as reasonable
compensation for legal seryices rendered an amount greater than that
specified in the (schedules] schedule set forth in subdivision two of
this section, provided, however, that such greater mount shall not ex-
ceed the fee fixed pursuant to- the contractual arrangement, if any,
between the claimant or plaintiff and the attorney. If the application
is granted, the justice shall make a written order accordingly, briefly

stating the reasons for granting the greater compensation; and a copy of
such order shall be served on all persons enttled to receive notice of
the application. :

S 16. The insurance law is amended by addig a n_ section two
thousand three hundred forty-three to reed as follows:

O 2343. Medical malpractice insurance rates: *Decial additional provi-
,ions retarding such rates. (a) Whereea the roVisions of a chapter oftoe lawv of nineteen hundred eighty-five rardint *edical and dental

sipractic will have both a prospective and retros etive effect upDOth loss experience of physicians. dentiats nd hospital professional
liability insurrs. includin the medical malpractice insurance associa-
tion, the superintendent is directed forthWith to review rates
previousl in effect for the eriod comencing Jul first. nineteen hun-
dred eighty-four and ending Juno thirtieth, nineteen hundred eighty-

UIe10. by [W.&.) 697



778

CIL 294 VIAWS Or 24EW YORK

five, and vhere appropriate require modification of such rates for
such period.

(bl Any such modified rate shall remain in effect as a provisional
rate for the period coinencing July first, nineteen hundred eisbty-fiv.
and ending on November thirtieth, nineteen hundred eighty-f Ive. The suD-
erintendent. subsequsnt to December first, nineteen hundred oighty-five6
shall approve final rates for the period comencing July first4 nineteen
hundred eighty-five and endinx June thirtieth, nineteen hundred *isht,-
*ix. No insurer shall have the dut, to file for final rates for the
period comencinig July first, nineteen hundred eighty-five prior to
December first. nineteen hyndred eighty-five

(c) Notwithstandinx any other provision of this chapter, no applica-
tion for an order of rehabilitation or liquidation of a domestic insurer
whose Primary liabilit, arises from the business of medical malpractice
insurance, as that term is defined in subsection (b) of section five
thousand five hundred one of this chapter, shall be made on the grounds
specified in subsection (al or (c) of section seven thousand four hun-
dred two of this chapter at any time prior to December first, ninetee
hundred eighty-five. . -

(d) The superintendent shall promulgate a regulation vhich may he
amended from time to time, establishing a physicians professional lia-
bility insurnce mrit ratinjt plan which reflects en individual
physiciants or eurgeon s experience with respect to incidents or occur-
rences of alleged medical malpractice. The regulation shall establish
;tandards and limitations intended to insure that merit rating plans are
reasonable and are not unfairly discriminatory, inequitable, violative
of public policy or otherwise contrary to the best interests of the
people of this state. Such regulation shall include:

(I) reasonable standards to be applied in arriving at premium rates,
surcharges and discounts based on an evaluation of the hazards of the
insured, teographical area, specialties of practice, past and prospec-
tive loss and expense experience for medical malpractice insurancr writ-
ten and to be written in this state, trends in the frequency and sev-
erity of losses, and the limited nature, if any, of the practice of the
insured:
- (2) rules for recognizing experience of individual risks:

(3) any other factors daemed relevant in a SySt_ of merit rating for
the purpose of establishina equitable merit rates.

The superintendent shall also consider, in establishing such rexule-
tion. whether premium rates unfairly burden physicians who are initiat-
ing their practice, those who are transitioning to retirement or those
who practice part-time or hold acadeic positions.

Insurers shall review merit rating plans which were approved by the
superintendent prior to the promulgation of the rexulation required by
this subsection and shall, before January first, nineteen hundred
eighty-six, file with the superintendent statemnpts that their merit
rating plans conform with the regulation, or file an appropriate plan or
umendments to their existin Plans ewhich will bring them into compliance
with the standardi of the regulation. Any such amendments shall become
effective upon approval by the superintendent.

* 17. Such lev is amended by adding a new sectionthree thousand four
hundred thirty-seven to read " follows:

4 3.437, Insurance contracts for mdical malprectice; availability of
additional coverages. (a) Every authorized insurer which issues a policy
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of medical or dental ualpractice insurance with primary levels of in-
surance in an amount equal to or greater then ane million dollars for
each claimant under that policy and three million dollars for all
claimants under that polic iS _any one year must make available, and, ifrequested by the poliyholder, provide coveraeg of at least one million
dollars per claimant and three million dollars for all claimants in ex-
cess of such ptieary levels of insurance. Such insurers shall, subject
to the approval of the superintendent, make available and, if requested
by the policTholder, provide additional excess coverage in an amount
requested by such policholder.

(b) With respect- to the excess coverage and additional excess coveraxe
required to be made available on and after July first, nineteen hundred
eighty-five by subsection (a) of this section. the superintendent shallestablish and promulgate provisional rates to be charged for such excess
coverage and additional excess coveraae. The superintendent, subsequent
to December first, nineteen hundred eithty-five, shall approve final
rates for such excess coverag- and additional excess coverage for the
period comencinx July first, nineteen hundred sishty-five and ending
June thirtieth, nineteen hundred *ishty-six. No insurer shell have the
duty to file for final rates for such excess coverage or additional ex-
cess coverane for the period comencina July first. ninateen hundred
*ighty-five prior to Deceeber first. nfneteen hundred aightyh-five..

S 18. Paragraph on- of subsection (e) of sectio' five thousand five
hundred two of such low is _ended to read es 1folIovO

(1) To issue, or to cans& to be issned, policies of insurance to phys-
ician applicants subject to primery limits specified in the plan of
operation not in excess of one million dollars for each claimant under
one policy and tiree million dollars for all claimants der one policy
in any one yeer, and excess coverage as provided in this paragraph. Each
applicant shall be entitled to purchase a policy providing primery lim-
its not to exceed one million dollars for each claimant and three mil-
lion dollars for all claimants in any one year. In addition, any appli-
cant insured by the association in an amount equal to or sreater thn
one million dollars for each claimant and three million dollars for all
claimants in any one year. or any other applicant covered under a policy
or policies providing such primary levels of insurance against liability
for medical or dental malpractice that is issued by en authorized in-
surer, shall be entitled to purchase a policy from the association
providing excess coverage of at least one million dollars per claimant
and three million dollars for all claimants in any one year. The associ-
ation shell. subject to the approval of the superintendent ma k availa-
ble, snd if requested by the applicant, provide additional *xcess Cov-
erage in an amount requested by such applicant. With respect to the cov-
ret required to be made available oa nd after July first, nineteen

hundred eighty-five by this paragrah, the superintendent shall esta-
blish and Promulgate provisional rates to be charged for such excess
coverage and additional excess coverage. The superintendent, subsequent
to December first, nineteen hundred eighty-five, shall approve final
lotes for such excess coverage for the period commencinx July first,
ineteen hundred eighty-five anld ending June thirtieth, nineteen hundred

*i4hty-six. The association shall not have the duty to file for final
etes for such excess coverage and additional excess coverage for the

Period creencing July first, nineteen hundred eighty-five and prior to
6Wsher firstb nineteen hundred eighty-five

* _S , -y (esel . .. 699
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19. Every general hospital which maintains facilities for provid4s
mergency medical care shall purchase a policy for excess insurance ccw.
*rage, as authorized by paragraph 9ono of subsection e of section flv,
thousand five hundred two and. section three thousand four hundrir
thirty-seven of the insurance law. or shall provide equivalent eceu.
cover&ge in a form approved by the superintendent- pf insurance. 'la
medical or dental malprectice occurrences between )uly first ninstees
hundred eighty-five and June thirtieth. nineteen hundred eighty-si: for
physicians or dentists requesting such coverage and having professional
privileges in such hospital who, from time to time. -provide emergency
medical or dental care in such hospital to persons who require such
care, provided. however that much physicians or dentists mut have is
force an individual policy. from an insurer licensed -n this state of
prieary malpractice Ansurance coverage in mounts of no less than On
million dollara for each claint and three million dollars for &al
claimants under that policy during the period of such excess covcaia
for such occurrences. During such period. such policy for "coss cow
Arage must, when combined with the pbysiciean' or dentist's primary ml
practice insurance coverage, total an aggregate level of two million
dollars for each claimant and six million dollars for all claimants from
all such policies with respect to occurrances in such year. In the evnt
that a pbysician or dentist has professional privileges in more than m
hospital. euch excess coverage shall be pur.haoe or provided by the
hospital designated by such physicianur dantist as the hospital with
which bhe physician or dentist As primarily affiliated.
: 1 20. Notwithstanding the provisions of *ubdivision five of section
twenty-eight hundred seven-a of the public bealth law. tbe comissioner
of health or Mis designees ehall adjust the inpatient revenue cap for
those peneral hospitals which are-required.to prechas Ja policy for ex-
cess insurance coverage for medical malpractice occurrences -or who
provide bquivalent excess insurance coverage pursuant to section
nineteen of thiso ct. An adjustment shall be made to the inpatient reve-
nue cap of such Uospltals.to reflect the cost of such :exces, coverage
for the period of July first. bineteen hundred eighty-five to December
thirty-first, nineteen hmdred eighty-five. Such adjustment shall be
made by the comissioner of health within sixty days of submission of
adequate evidence of costs.. incurred for such exceeft coverage
I 4 -21. Notwithstanding the provisions of Article tventy-aight of the

public health law relating -.to :rate edjustment. the coinissioner of
oealth or his designee -hall adjuet the established Tate for those gen-

eral. hospitals which are cequired to purchase a polity fot excess in-
surance noverage for medical malpractice occurrencea or who provide
equivalent excess coverage pursuant to section nineteen of this act. An
adjustment effective January first, ninetoen hundred eighty-six, shall
be made to .tbe ostablished rate to reflect the cost of Iuch excess cov-
srage for the period January first, nineteen hundred eighty-six to June
thirtieth, nineteen hundred eighty-six and shall not be carried forward.
. 'Publc althLawd 2J00aseq. .
1 22. The chief administrator of the courts shall conduct a study of

the impact of section fourteen of this act upon the disposition of medi-
cal malpractice actions in the fifth judicial district and in the county
of Suffolk. as compared to medical malpractice actions in the seventh
judicial distritt and in the county of Nassau. On or before January
first, nineteen hundred eighty-eight, the chief administrator shall pre-

700 AddMim i Iext hdsd by wqdedWes;
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pare and transmit to the legislature, the governor and the chief judge
of the court Of appegi9 A report-of hi- fndingr. includiai.but not lie-
ited to numbers of actione brought. the speed with which cases reached
final disposition, and the ixpact of the panels on the adjudication of
the cctioa, together with Day appropriato recoinendations.

S 23. Severability. It any provi ion of any section of this act shall
be held void or unconstitutional<ali Other provisions and all other
sections of this act thich are not expressly held to be void or uncon-
stitutional shall continue in full force and effect.

S 24. Appropriation. The m of two million dollars ($2,000,000), or
so much thereof a may be oecessary: is hereby appropriated: to' ths
department of- health from any money, In the.stata-tresuryz in the gSn.-
oral fund to the credit of the state purposes account not otbervisa ap-
propriated, to inprove and expand the operations of the office of
professional medical conduct. Such sum shall be payable on the audit and
warrant. of the. state comptroller- qu vouchers certified or pproved by
the coc issioner of health, oi his daly designat arers ov by
manner prescribed by lw.
S 25. This act shall tak effect July first. nineteen hundred eighty-

five; provided, however, that: section four of this -act shall be appli-
cable, to any actions coamenced oan or after euc% date; sections fiv-.,
six, seven, eight, nine and ten of thLs act shall be applicable, to any
action for, dental or medical malpractice comenced .on or aftez such
date; section fourteen of this act shall apply .,to medical- malpractice.
actions for which a medical malpractice panal hearing has not been con-
ducted by such date; section fifteenaof this. act shall be. applicble.. to
any retainer, agreement executed on or aftec.such.date;* sction thre-
thousand four hundred thirty-seven of the insurance:-lax as- added by
section seventeen of this act, shall he of no tfuher force or effect on
ad after July first, nineteen hundred eighty-six when upon such . date

such section of the insurance lw shall be deemed repealed; the amend-
eat made by section eighteenaof.this act to paragraph one of subsection
Ce) of section five thousand five hundred two of the insuranca law shall
be of no further force or effect ce and *fter July first, nineteen , huzvn
dred eighty-six when upon such date the provisions of paragraph one of
subsection (e) of section five thousand five hundred two of ** the in-
surance law as they, existed iomediately before the effective date of
section eighteen of this act shall be doemd revived and in full. force
or effect on and after such date; section nineteen of this act shall be
of no further force or effect on and after July first, nineteen hundred
eighty-six; section twenty of this act shall be of no further force or
effect on and after Decamber thirty-first, nineteen hundred eighty-five;.
snd except that section twenty-one of this act shall take effect on Jan-
usry first, nineteen hundred eighty-six and shalL be of no further force
or effect on and after July first. nineteen hundred eighty-six.

701
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STATE OF NEW YORK te

DEPARTMENT OF HEALTH 05

MEMORANDUM
F HEALTH FACILITIES SERIES, a - 61

SUBJECT. In:1dent Reportinb for Hospitals

At the June 27, 195 State Hospital Review and Planning Council
meeting. Section 40b.37 Incident Reporting of lONYCRR wAs adopted. Section
4Lb.37 requires the timeyittlepnone reporting to the appropriate Area Office
ot the Office ot Health Systems hanagement (OiSh) by hospitals of emergencies
and other incidents which threaten the safety of the patients or the staff in
the hospital. The cojective of the new regulations Is to assure quality care
to all patients in hospitals. The prtmary function of the reporting of
certain events or situations is to enable the Office of Health Systems
Fanagement to ensure that hospital administrators and their staff become aware
ot problems. tke corrective reasures, and minimize the potential for
recurrence of the some or similar events or situations. The prompt reporting
of incidents which have threatened the safety of patients can ensure that
mmediate steps are taken to protect other patients from exposure to the Sae

or similar risk. Furthermore. the reporting of such events or situations In
an orderly and uniform manner facilitates the identification of trendse both
ithin a specific hospital and on A statewide basis. which ultimately will

foster Ute develoelment and Implementation of preventive strategies.

The regulations will be filed with the Secretary of State during
septenoer In order to be effective October 1. 1985.

Provisions of the Regulations

lne new regulations have added the following requirements:

a Incidents to be reported include:

1. patients deaths or impairments of bodily functions In
circumstances other than those related to the natural
course of Illness. disease or proper treatment in
accordance with generally accepted megical standards;

2. fires In the facility which disrupt the provision of
patient care services or cause harm to patients or suft;

3. equipment malfunction during treatment or diagnosis of a
patient which did or could have adversely affected a
patient or health facility personnel.
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4. poisoning occurring within the facility;..

b. strikes by facility staff:

6. disasters or other emerency situations external to the
hospital environment which affect health facility
operations; and

7. termination of any services vital to the continued safe
operation of the health facility or to the health and
safety of Its patients and personnel. Includin but not
limited to. the anticipated or actual terminat1on of
telephone electric. gas, fuel water, hteat, air
conditioning. rodent or pest control, laundry services.
food, or contract services.

a Such incidents must be reported to the appropriate 0OHS Area
Office within 24 hours of the occurrence or of the hospital's
knowledge of such an occurrence.

* Within five days of the initial notification, the hospital
must submit written notification of the incident to the ONSk
Area Office.

e Hospitals must perform internal investigations of incidents
described by the first tour categories.

* The written notification of tne incident submitted to the
O'Gk Area Office must Include a completion date for the
hospitals internal investigation of the Incident.

a Within 24 hours o that completion date, the hospital must
provide the Area Administrator of the OHSM Area Ofice with a
copy ot the report of the hospital's internal investigation.

* The Department of Wealth maintains the authority to
investigate incidents at any time.

Persons Required to Report

The hospital administrator or his/her designee, as the
representative ot the governing body ot the hospital. should submit the
report. Wile the hospital administrator shall be responsible for assuring
that the uepartment Is notifieu or all incidents required by the regulations.
this would not preclude the Department from accepting and investigating
reports from any (professional or other) employee of the facility.
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The regulations require the prompt reportIng of a range of seven
different types or categories of Incidents. In order to facilitate the
reporting requirements for hospitals. the following guidelines for each type
of the reportable Incidents have been developed.

lhe regulations require the reporting of

1. *patients deaths or Impairments of bodily functions In
circumstances other than those related to thi natural
course of illness. disease or proper treatment In
accordance with generally accepted medtcal standards.'
lhis category of Incidents to be reported should be
limited to those events or occurrences which have caused
or contributed to actual harm to patients Including those
Incidents which might prolong hospitalization, which
might cause greater complications In the patient's
(response to the) treatment regime, which might be of a
long-tern or lasting nature, which might be
life-threatening or cause major changes in the patient's
status, or which might require transfer to a facility or
unit providing a more intense level of care. The
following examples represent a few of the incidents which
would fit this category if they occur In the hospital.

- Anesthesia incidents resulting In comn permanent
disabilities, or death.

- Patient arrests during surgery due to improper
intubetion.

- Medication error resulting In comn, permanent
disabilities, allergic reactions, death.

- Adverse medication reaction resulting In anaphylactic
shock.

- Patient falls resulting in fractures.

- apes, molestations or assaults to patients (including
child abuse) In the hospital.

- Suicides and attempted suicides.
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2. 'fires in the facility which disrupt the provision of
patient care services or couse harm to patients or
staff.' The following examples represent a few of the
possible events which would be included In this category
It incidents.

- A fire which requires the evacuation or relocation of
patients from a room. a floor. a wing or a building.

- A xitchon fire which closes the hospital kitchen. and
requires the hospital to use the services of an
outside dietary supplier.

-A fire which causes any patient services to be delayed
for an hour or more.

3.. equipment malfunction during treatment or diagnosis of a
patient which did or could have adversely affected a
patient or health facility personnel.- The Incidents
which require reporting under this category of incidents
Involve ham to patients or failure to provide needed
services on a timely basis to patients because of
equipment malfunction. Types of equipment which might
malfunction and adversely affect patients and would De
reported under this category of incidents are:

- Automatic medication administration machines

- Respirators

- Patient monitoring equipment

- Dialysis equipment

* Anesthesia equipment

4. *polsoning occurrini within the facility.' Inis category
ot reportable Incidents Involves contaminated
(bacteriological or chemical) water supply, food and
drugs, as well as lethal medication errors which would
also be reportable under the first category of Inctoents.

5. 'strikes by facility staft. This category of reportable
incidents Includes all facility employees and all staff
associated with the hospital. Tnese incidents should be
reported at the time of the hospital's receipt of the tun
day strixe notice or at the start of an unannounced
strike.
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6. *disasters or other emergency situations titernal to the
hospital environment which affect health facility
operations.' This category of Incidents which must be
reported includes any external event which affects the
hospital's ability to meet patient care needs. The
following examples represent a few of the events which
fit this category when they adversely affect facility
operations:

- Snov emergency

- Chemical spill/exposure

- Contamination of water supply

- A major fire/explosion

- Flood

7. 'terminatIon of any services vital to the continued safe
operation of the health facility or to the health and
safety of Its patients and personnel. Including but not
limited to. the anticipated or actual termination of
telephone, electric. gas. fuel. water, beat, air
conditioning rodent or pest control, laundry services.
food. or contract services.' Incidents included in this
category require reporting when other arrangements to
maintain services or to re-initiate services promptly
cannot be established.

It must be noted that the examples provided following the seven
categories of incidents which must be reported to the Hew York State
Department of Health, are offered as guidelines to assist hospital staff in

Determining if an event is a *reportable' incident. These examples are not
Intended to serve as exhaustive or all Intlusive listings. It Is suggested
that hospitals contact their Area Office of the Department of Health to
request assistance in determining if a questionable event Is Indeed
'reportable'.

Reporting Procedure

* How to make Reports

Reports of Incidents as defined in the regulations should
be made within 24 hours of occurrence or of the hospital's
knowledge that a reportable Incident has occurred to the Office
ef Health Systems Hanagement of the 1iYS Department of Health.
curing regular working hours (8:00 a.m.-S:OO p.m.). calls should
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be made directly to the appropriate Area Office of the health
Department. Telephone numbers for each Area Office are listed
at the end of this memorandum. If telephone reports must be
made after-hours. the contact number Is the OHSHi Hotline
(518) 445-9589g.

Tne person making the telephone report must provide the
folloaing pertinent Information:

a. The-name and address of the hospital.

b. A brief description of the Incident. including a
description of the patient(s)' condition(s) following
the incident and some Indication of the severity of
the inci1ent.

c. Date and time of Incident.

d. The name, title and work telephone number of the
person making the report.

a. edical record numbers of any.patients Involved In the
Incident.

t. Names and titles of any hospital staff involved in the
incident.

g. Location of incident.

h. Fedical record numbers of any patient witnesses to
Incident.

I. wames and titles of any hospital staff who were
witnesses to Incident (Include relationship to patient
If any).

j. Any corrective actions taken inrediately.

K. Any other pertinent information which is not requested
specifically but which may be significant.

a written Reports

The Initial telephone notification regarding an incidentmust be followed up within five oays. with a completeo written
Notification Form (copy attached) submitted to the appropriate
Area Office. A supply of the Written Notification Forms will be
made available to each hospital for this purpose. Tne hospital
is required to Include a completion date for the hospital's
invetigation of certain Incidents in accordance with the
requirements of the regulations.
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* Hospital Investigation

Hospitals are required to conduct internal Investigations
of all Incidents which fail into the following categories:

1. patients deaths or impairments of bodily functions In
circumstances other than those related to the natural
course of illness. disease. or proper treatment In
accordance with generally accepted medical stndards;

2. fires in the facility which disrupt the provision of
patient care services or cause hare to patients or
staff;

3. equipment malfunction during treatment or diagnosis of
a patient which did or could have adversely affected a

patient or health facility personnel; and

4. poisoning occurring within the facility.

As stated earlier In this memorandum, hospitals are required to

include a completion date for their Investigation of the four categories of

Incidents which require Internal Investigations, on the Written Notification

Form. Thereafter, a copy of the completed hospital investigation report will

be expected by the Area Office within 24 hours of that completion date.

The Investigation Report completed by the hospital must include

the following Items:

a. Facility name, address and telephone nIber.

b. The date and time the Area Office was Initially notified of
the incident (telephone notification).

C. A detailed description of the Incident. including a

description of the patient(s)' conditionts) following the
Incident.

d. A description of any/all follow-up care provided (including
-rays and other diagnostic procedures and results) with

dates and times in relation to the occurrence.

a. Post-incident diagnosis.

f. Present condition of individual(s) involved in the incident.
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g. Investigation susary.

1. Chronology of steps taken to investigate Incident
(include any Interviews and record/document reviews).

2. Reviewo; findings/conclusions as to cause.

3. Review of any/all actions taken to prevent recurrence of
Jncident or similar Incidents.

4. Listing of any hospital committees which have reviewed or
will review the incidents and the dates scheduled for the
review(s).

h. Name. title. and signature of Individual completing this
report.

lhe addresses and telephone numbers of the Office of Health
Systems Management Area Offices are:

Albany Area Office Syracuse Area Office
Building 7A. State Campus 671 South Salina Street
Albany. New York 12226 Syracuse. New York 13202
Attention: Area Hospital Attention: Area Hospital

Program Director Program Director
(51B) 45t-2S10 (31S) 428-4751

Buffalo Area Office New Rochelle Area ofrice
584 Delaware Avenue 145 Huguenot Street-6th Floor
Buffalo. New York 14202 New Rochelle. New York 10801.
Attention: Area Hospital Attention: Area Hospital

Program Director !ogram Director
(716) 847-4351 (914) 632-3101

Rochester Area Office New York City Area Office
Sevier Building 116 West 32nd Street
42 South Washington Street New York. New York 10001
Rochester. New York 14608 AttentIon: Area Hospital
Attention: Area Hospital Program Director

Program Director
(716) 262-2010 (212) 502-0829 or

(212) 502-0820



790

Attached to this memorandum are the follobing:

* A copy of the Incident reporting regulations. lONYCRR 405.37.

* An initial supply of the Written Notification Report Ferns.

All inquiries or questions concerning this memorandum, should be

addressed to the Bureau Of Hospital Services. Room 2038, Corning Tower. apire

SUte Plaza. Albany. Hei York 12237. telephone number (518) 474-5013.

N 6. Starks
Deputy Director for Health Care

Standards and Surveillance

EhDORSEO BY:
RAYMO Setney
Director
Office of Health Systems Vanagement

DISlRIBUTION: All General Hospitals
and Other Interested Parties
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1984 ANNUAL REPORT SERIES STATISTICAL TABLES

The statistical tables in this section are available by health service area. county and hospital. For
your convenience. an order form is included at the end of this report series

TABLE 1
Summary of Hospital Stay Data

Number of Discharges. Patient Days and Average Length ot Stay Data by Age. Sex. Service Category,
Expected Primary Source of Reimbursement, Admission Status, Disposition of Patient, Month of Discharge.
Day of Admission and Service Categories. Type of Alternate Level of Care Required and Expected Primary
Source of Reimbursement for Discharges Requiring Alternate Level of Care

1A New York State 1F Central New York
1B New York City 1G NY-Penn
1C New York State excluding New York City 1H Northeastern New York
1D Western New York 11 Hudson Valley
1E Finger Lakes 1J Nassau-Suffolk

TABLE 2
Hospital Statistical Profiles

2A Number of Discharges by Service Category. HSA, County and Hospital
2B Number of Patient Days by Service Category, HSA. County and Hospital
2C Average Length of Stay Data by Service Category, HSA. County and Hospital

TABLE 3

3A Number of Discharges by Service Category, Sex and Age
3B Number of Patient Days by Service Category. Sex and Age
3C Average Length of Stay Data by Service Category. Sex and Age

TABLE 4

4A Number of Discharges by Service Category and Expected Primary Source of Reimbursement
4B Number of Patient Days by Service Category and Expected Primary Source of Reimbursement
4C Average Length of Stay Data by Service Category and Expected Primary Source of Reimbursement

TABLE 5
Number of Discharges. Patient Days and

Average Length of Stay Data by
Expected Primary Source of Reimbursement. Sex and Age

SA Expected Primary Source of Reimbursement -Private
SB Expected Primary Source of Reimbursement -Government
5C Expected Primary Source of Reimbursement -Other
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TABLE 6
Number of Discharges, Patient Days and

Average Length of Stay Data by
Expected Primary Source of Reimbursement. County and Hospital

6A Expected Primary Source of Reimbursement -Private
6B Expected Primary Source of Reimbursement -Government
6C Expected Primary Source of Reimbursement- Other

TABLE 7
Number of Discharges and Average Length of

Stay Data by Age. Sex. Diagnosis Related
Group and Major Diagnostic Category

7A Age Groupings -0 to 5. 6 to 14
78 Age Groupings -15 to 19; 20 to 44: 45 to 64
7C Age Groupings -65 to 74; 75 to 84; 85+

TABLE 8
Number of Discharges by Admission Status,

Patient Disposition and Service Category

TABLE 9
Number of Discharges by Patient Disposition, Sex and Age

TABLE 10

1 OA Number of Discharges and Average Length of Stay Data by Service Category and Month
10B Number of Discharges and Average Length of Stay Data by Service Category and Day of

Admission

TABLE 11
Number of Discharges by the Fifty Most

Common Principal Diagnoses and Surgical
Procedure Categories

TABLE 12
Number of Discharges. Patient Days and Average Length of Stay Data

by Expected Primary Source of Reimbursement.
Diagnosis Related Groups and Major Diagnostic Category

12A Expected Primary Source of Reimbursement - Pnvate
12B Expected Primary Source of Reimbursement -Government
12C Expected Primary Source of Reimbursement -Other

89-804 0 - 89 - 26



794

TABLE 13
Number of Discharges by Expected Primary Source
of Reimbursement and Surgical Procedure Category

13A Expected Primary Source of Reimbursement -Private
138 Expected Primary Source of Reimbursement -Government
13C Expected Primary Source of Reimbursement -Other

TABLE 14
Patient Origin Profiles

14A Number of Discharges by Service Category, Patient County of Origin and Hospital
14B Number of Patient Days by Service Category, Patient County of Origin and Hospital

TABLE 15
Patient Origin Profiles

Number of Discharges by Service Category,
Hospital and Patient County of Origin

TABLE 16
Patient Migration Patterns

16A Number of Discharges by Health Service Area and County of Patient Origin and Health
Service Area and County of Hospitalization (Newborns Excluded)

16B Number of Patient Days by Health Service Area and County of Patient Origin and Health
Service Area and County of Hospitalization (Newborns Excluded)

TABLE 17
Number of Discharges and Average Length of Stay Data

by Age, Sex. County of Hospital and Hospital

17A Age Groupings * newborn; 0 to 5
178 Age Groupings -6 to 14; 15 to 19; 20 to 44
17C Age Groupings -45 to 64; 65 to 74; 75 to 84
17D Age Grouping -85+

TABLE 18
Patient Origin Profiles

Number of Discharges and Average Length of Slay Data
by Age, Sex and Patient County of Origin

18A Age Groupings -newborn; 0 to 5
18B Age Groupings -6 to 14; 15 to 19: 20 to 44
18C Age Groupings -45 to 64: 65 to 74; 75 to 84
18D Age Grouping -85+

TABLE 19
Number of Discharges by Total Length of Stay.

Diagnosis Related Group and Major Diagnostic Category

19A Total Length of Stay -1: 2: 3; 4, 5: 6: 7; 8 days
19B Total Length of Stay 9;10: 11; 12: 13. 14: 15-19: 20-24: 25+ days

53
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TABLE 20
Number of Discharges. Patient Days and Average Length of Stay Data

By Expected Primary Source of Reimbursement,
Diagnosis Related Group and Major Diagnostic Category

for Discharges Requiring Alternate Level of Care

TABLE 21
Number of Discharges. Patient Days. Discharges Requiring
Alternate Level of Care and Alternate Level of Care Days

by Disposition of Patient. Diagnosis Related Group
and Major Diagnostic Category

21A Total. Another Acute Care Hospital and Skilled Nursing Facility
21B Intermediate Care or Health Related Facility. Psychiatric Chronic Care Facility and Home
21C Home Health Services, Other Institution. Left Against Medical Advice and Died
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PRESENTOR BIOGRAPHY

CAROLYN F. SCANLAN is the Executive Vice President of the Hospital
Association of New York State and was appointed to her position with
the Association in January 1987. In addition to serving as HANYS'
Executive Vice President, Ms. Scanlan serves as the Chief Executive
Officer of the Hospital Educational and Research Fund (HERF), which
is affiliated with HANYS. Prior to her appointment with HANYS, Ms.
Scanlan served as Vice President of Clinical and Ambulatory Services
at St. Peter's Hospital, a 437-bed facility in Albany. For 15 years,
Ms. Scanlan was employed by the New York State Department of Health,
where she held a variety of positions. Her last position with the
Department was as Assistant Director of the Division of Health Care
Standards and Surveillance for the Office of Health Systems
Management, where she was responsible for oversight of the quality
and scope of patient care services provided by all licensed health
care facilities in New York State. Ms. Scanlan holds a B.A. in
Psychology from Skidmore College and an M.S. in Health Services
Administration from Russell Sage College.
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I am Carolyn F. Scanlan, Executive Vice President of the Hospital

Association of New York State (HANYS). On behalf of our 300

non-profit, voluntary and public hospitals and related health care

facilities, I would like to thank Congressman Scheuer and the other

members of this Subcommittee for the opportunity to testify before

you in regard to our Association's initiatives to assure the highest

standards of care within New York State hospitals.

Hospital associations have an obligation to encourage and support

hospitals in their roles of providing high quality health care.

Today, that mission takes on new importance as rising public

expectations and increasing governmental scrutiny combine to put

quality issues in the spotlight. In New York State, a continuous,

public focus on the delivery of quality care makes it imperative that

the Hospital Association of New York State provide leadership in

defining, measuring, and ensuring high standards of quality care.

The capabilities of New York's hospital system, enhanced by the

latest medical technologies, have never been greater, and the quality

of care has never been better. However, the same technological

advances that have expanded our abilities, have also begun to focus

in on problem areas. As such, problems that formerly went unnoticed

now can be highlighted, dissected, analyzed, and publicly displayed.

As a result, HANYS has undertaken a major quality assurance

initiative. The primary goal of this initiative is to help hospitals

effectively implement approaches to patient care monitoring and

quality assurance. The basic objectives of quality assurance is to

identify and resolve problems in patient care and to identify and

take advantage of opportunities for improvement in care. Increased

scrutiny of hospitals by regulatory agencies, rising public
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expectations, and continued modifications to state regulations and

surveillance protocols make it imperative that the hospital community

develop a coordinated approach to the monitoring of patient care.

HANYS' goals include:

* 'direction and guidance in the collection and analysis of

data to identify patterns and trends that indicate both

problem and "best practice" areas;

* provision of advice and direction in the initiation and

coordination of education of hospital staff and trustees,

promotion of public awareness, and advocacy efforts with the

New York State Department bf Health and other agencies;

* serving as the catalyst for the formation of an independent,

private-sector research institute on quality, which will

develop objective quality of care measurements.

RESEARCH AND EVALUATION

HANYS has worked with various oversight agencies to identify,

collate, and evaluate information collected to identify patterns and

trends that might indicate both problem and "best practice" areas.

In New York State, uniform data are collected on all patient

discharges (SPARCS data system).l HANYS is using these data to

generate reports to perform quality assurance reviews. The reports

permit hospitals to compare their individual experiences against

regional and statewide norms in categories of DRGs, major clinical

classifications, admission type, specific disease categories,

surgical procedures, payer status, etc.

Through examination of hospital specific and regional data,

hospitals can begin to compare their individual experiences with a

I
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regional "norm." As with all statistical information, it is

important to remember that data cannot be judged at face value but,

rather, must be interpreted in light of the particular

characteristics of each institution. It is difficult to compare

individual hospitals because patient mix may vary. These reports are

a useful tool for identifying institutional variances from an

aggregate norm. Once identified, variances can be referred to the

appropriate individuals and committees within the hospital for

explanation. Reasons for some discrepancies will be readily apparent

to individual facilities. Other variances may require a more

critical look at health care practices. Based upon the findings,

appropriate action can then be taken to ensure the provision of high

quality care. Hospitals can use the information contained in the

reports as an internal quality assurance tool to assess their own

performance, in the risk management process to monitor areas where

there appears to be an increased exposure to liability such as

surgical related complications, and to develop practitioner profiles

as required by the regulatory agencies.

As one of its first quality assurance activities, HANYS surveyed

hospitals statewide to ascertain current quality assurance practices

and procedures. Member facilities completed a detailed survey on

essential lines of communication, required data sources,

documentation requirements, and the role and responsibilities of the

medical staff, hospital administration, and governing body. The

results of this survey are being used to:

* assess the scope and effectiveness of hospitals' existing

quality assurance programs,
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* evaluate the uniformity of existing efforts,

* identify any program or gaps needs, and

* identify approaches that are effective and upon which

hospitals can build.

INFORMATION SYSTEMS AND PRODUCTS

HANYS is extending its network of resources to include the

manufacturing sector by developing relationships with leading

businesses that have promoted quality in the manufacturing industry.

HANYS hopes to learn from these groups' experiences and to adapt them

to gain valuable insights and available techniques that might relate

to quality of care.

To meet the demands of member hospitals for high quality

consulting services in the quality assurance arena, HANYS directed

its fee-for-service divisions to focus new product development and

new services on quality assurance, risk management, and utilization

review. HANYS Utilization Information Service staff evaluated

several commercial products and have now introduced a PC-based system

for customized hospital utilization management. The service has also

become associated with a software vendor that offers an automated

system for quality assurance and related functions. In addition, the

service has expanded its quality assurance consulting capacity, and

adjunct physician consultants have been'used more extensively in the

consulting service.

EDUCATIONAL PROGRAMMING

HANYS will continue to identify the nature and needs of the

various audiences to be educated (physicians, nur-sing staff, quality

assurance professionals, utilization review coordinators, and board
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members). During 1987, HANYS's Hospital Educational and Research

Fund presented programs that updated and educated 3,000 people on the

subject of hospital quality assurance techniques and DOH initiatives,

and anticipates an ambitious plan for continued programming for 6,000

participants during 1988.

PUBLIC AWARENESS

Because quality has become an increasingly important concern,

hospitals must be prepared to collect, analyze, understand, and

explain available data on the delivery of care. HANYS assists

hospitals as issues continue to effect the public's perception of the

quality of care.

HANYS continues to work with the public affairs staff of the New

York State Department of Health and the federally-designated Peer

Review Organization to develop equitable information procedures.

HANYS is emphasizing the need for regulatory policies and procedures

on the release of information to the media and public, and for

cultivating a positive working relationship so that the information

can be released in an appropriate manner.

Finally, HANYS will develop relationships with consumer groups

across the state. Meetings with these groups should enable the

mutual dissemination of information and promote the discussion of

issues related to patients' rights and responsibilities.

RESEARCH INSTITUTE

HANYS is exploring the feasibility of establishing a New York

State Research Institute on Quality. First, in order to put this

feasibility study in perspective, HANYS is conducting an

environmental assessment delineating the variety of activities
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currently in process nationally. As one reviews these other

activities, the following themes appear:

* the emphasis on measurement of quality;

* the move toward outcomes of care;

* the impact of PPS on the organization, delivery, and quality

of services;

* the interface of hospital and alternative delivery systems

and its impact upon quality; and

* the consumer perspective and thirst for data relative to

hospital performance (including quality).

The HANYS Institute would undertake research that includes

scientific analysis to identify key indicators of morbidity and

mortality so that outcomes can be measured and the quality of

hospital care improved. The institute will call upon known medical

and educational experts to derive long-range implications and

applications for measuring, assessing, and assuring quality of care

within hospitals. Major philanthropic foundations and corporations,

and HANYS's membership will provide required financial support. Even

though the establishment and productivity of such an institute will

take a long time, HANYS is stressing the importance of its success

because of the challenges it presents.

Now to the questions raised by this Subcommittee in regard to how

information about the quality of medical care can be compiled and

made available to the public. As has been discussed, HANYS has begun

work to analyze data for use by hospitals in their quality assurance

processes. Additionally, HANYS feels that additional development
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work needs to be performed in regard to how to assess, measure and

reflect further data elements. These would include -

* Concurrent Quality Assessment Review Model. A concurrent

review system by definition must be able to identify and

take corrective action by intervening while a patient is

still under treatment. Ideally, review should occur while a

patient is in the hospital; realistically, in this era of

decreasing lengths of stay and increasing ambulatory care

options, concurrent review may be one of the few ways of

realistically identifying problems or opportunities to

improve care; the other way is the use of retrospective

review. In addition, such a system must not only monitor

quality of care but must also "manage" quality. Thus, the

term "quality management" is used to reflect the

administrative and clinical management of the integration

and assessment of clinical case review, utilization review,

risk management, infection control, and other review

activities such as hospital-wide quality assurance, as well

as the administrative and clinical management of these

functions. HANYS is preparing such a review model to be

released in the fall of this year.

* Organizational Indicators. Based on the premise that

hospitals are complex organizations in which a variety of

inputs, processes, and structures produce outcomes, it is

necessary to explore what is the type and nature of

information that trustees, chief executive officers, and

medical staffs require in order to make informed decisions

as well as to exercise their relative responsibility for



805

quality care. Three basic questions must be addressed:

1. How does the hospital's hierarchy determine that

appropriate systems are in place to identify

opportunities to improve care?

2. Given that appropriate systems are in place, are

individual incidents aberrations or do they represent a

consistent pattern?

3. What type of assistance through education, technical

assistance, and advocacy can JCAHO and HANYS provide

hospital trustees, CEOs, and medical staffs?

* Clinical Indicators. The JCAHO's "Agenda for Change"

through its clinical indicator task force is identifying

indicators in an on-going basis in a variety of clinical

areas. These are being tested in a sample of hospitals, one

in New York State. These clinical indicators will further

hospitals' abilities in describing care.

* Access and Continuity of Care. As hospital length of stay

declines and as a variety of ambulatory and non-acute care

services are provided outside the hospital, it increasingly

becomes difficult to determine quality outcomes. Standards

and methodologies are needed to assist in the tracking and

identification of problems and opportunities to improve

outcomes when care is provided across settings.

These research activities will include a variety of factors

including the importance of data integrity. Central to this are two

concepts -- reliability and validity. In fact. they are basic to the

understanding of any data. Reliability answers the question -- if we
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measure the same set of objects again and again with the same or

comparable measuring instrument, will we get the same or similar

results? This question should be answered as development of

indicators and criteria continue. Validity may be defined simply as

the extent to which the instrument actually does what it purports to

do. It should be noted that while validity is dependent upon

reliability, it is independent of reliability.

This additional data will enable hospitals to better understand

themselves. The development of these valid and reliable indicators

will also enable hospitals to technically describe themselves to

others.

However, it is not clear that these types of data help the public

make reasonable and informed choices in regard to medical care.

Indeed, who is the public and what is its expectations? The use of

the phrase consumer is the new way to describe the patient; i.e., the

individual who has or will need to seek medical treatment from a

hospital and physician on either an emergency or scheduled basis.

"Consumers select providers based on imperfect information, and the

extent of their rational (and semirational) search behavior suggests

an ongoing process in which they seek to balance their priorities

among technical quality (for example, outcome statistics), personal

care-giving quality, and out-of-pocket-price."
2

The challenge,

therefore, is how to provide the technical quality data to consumers.

HANYS believes that more empirical data should be provided to the

public; but how and in what format? Chapter 2 of the United States

Congress, Office of Technology Assessment report, "The Quality of

Medical Care: Information for Consumers," accurately describes the
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dilemma - "Although quality-of-care information is increasingly being

generated for public use by government agencies, consumer

organizations, the popular press, and health care organizations, much

of the information is unevaluated, not systematically produced-and

disseminated, expensive to acquire, or difficult for lay people to

interpret."3

For example, when HCFA released the December 1987 mortality data,

HANYS stated concern with the methodology and its explanation to the

public. These concerns included:

* One of the stated purposes of the data release was to

provide consumers with comparative information which would

enable them to make quality judgments about providers. HCFA

itself admitted the limitations of a model of this type and

the potential for misinterpretation by consumers and the

media, but did not indicate what steps would be taken to

preclude inappropriately simplistic evaluations and

superficial attributions to elements not captured by the

model.

A statement of the uses and limits of the analysis for

determining quality of care needed to be clearly documented

in understandable language. Consumers had to be able to

understand how the findings could be interpreted, and

perhaps more importantly, what interpretations would exceed

the predictive capabilities of the model.

* Over the long term, the purpose of the data release should

be to assist providers in developing and monitoring the

effect of policies of practice which lead to high quality
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care. In order to themselves interpret the meaning of the

data, hospitals must be able to link their aggregate

mortality performance to their own medical records in order

to separate potential quality problems from cases where

post-hospital mortality is clearly unrelated to care in the

hospital.

* There were substantial problems with the model in terms of

the variables which had or had not been included to capture

patient characteristics. HCFA indicated that many of the

factors affecting the probability of death were not included

because information was not readily available. If important

elements which effect the probability of mortality could not

be incorporated, then that seriously compromised the

meaningfulness of the data and called into question whether

actual mortality data should be compared to "predicted"

'ortality at all, since the non-technical user will take

those "predictions" at face value.

* Finally, regardless of what methodology was utilized to

develop a prediction of expected mortality for comparison to

actual mortality, the strength of the connection between

mortality and quality of care was not established. HCFA

itself addressed this point in the Federal Register,

admitting that "a difference between a hospital's actual and

expected mortality rates cannot be definitely construed as

reflecting especially high or low quality of care. This

difference may, in fact, result from factors not included in

the predictive model."
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This was something of a disingenuous admission on HCFA's

part, since HCFA was fully aware, having undergone the

experience of the first data release, that that was

precisely the interpretation that would be placed upon the

data by the non-technical user, i.e., that a large

difference between expected and actual mortality means that

the quality of the institution was suspect. Release of this

mortality data needed the adjustments of the above items in

order to make it understandable and usable by consumers.

Similarly, in June of this year, the New York State Department of

Health plans to publish a detailed statistical review of hysterectomy

operations performed at acute care hospitals in New York State. The

Department has issued similar reports on Cesarean childbirth and

those published on cardiac surgery by the Department's Cardiac

Advisory Committee. This current report is based upon the SPARCS

data (see Footnote 1). HANYS believes that SPARCS' data can be put

to a range of public health uses by institutions, practitioners,

consumers, academics and many others. As regulators and analysts,

the Department can be expected by the public to identify and build

upon insights provided by these data. The public at large can

utilize these data as well, to better understand public health issues

and questions vital to their own individual health status.

As the Office of Technology Assessment report suggests, current

methods of data aggregation are incomplete and untested as to

validity and reliability. In this instance, receipt of such

information in regard to specific hospital rates does not take into

consideration individual provider characteristics, such as patient
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severity of illness factors, which effect the need and, therefore,

number of these surgical procedures. Additionally, without a

universal norm of an acceptable rate, the numbers released have no

benchmark for comparison.

Despite these problems, HANYS believes that the public's rights

to knowledge obligates government and providers to release these

types of data. Perhaps a steady release of selected data will

"de-mystify" what has been considered "secrets of hospitals."

The New York State Department of Health Consumer Health

Information Council has begun to tackle these issues in attempts to

define who the consumer really is and what information consumers want

or should know to ask for. HANYS, while not a member of this

Council, regularly attends its meetings and welcomes the development

of a statewide policy on the dissemination of reliable and valid data

which will foster informed consumers. The recent pamphlet,

"Understanding AIDS: A Message from the Surgeon General," is an

example of informative, concise information sharing. More of this

kind of public data sharing can only help to enhance the knowledge of

the health care system.

We must be cautious of the release of data for the sake of its

release. The use of specific criteria, while important, may

overwhelm other critical operational concerns. For example,

continued bombardment of the public with negative information in

regard to hospitals and physicians only serves to heighten distrust

and cynicism in regard to the health care system. It also continues

to discourage students from entering nursing schools and other health

care professional training centers and creates negative-image work

places for current health care professionals. This type of data

/
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sharing is unacceptable, is not informative to the public, and does

not enhance overall knowledge about hospitals.

The use of single statistic releases; e.g., airplane company

on-time rates; may create perverse incentives for compliance or "good

records," at the sake of other less publicized activities; e.g.,

hours of maintenance. In seeking useful, but simple, measures for

consumers to understand, caution must be used in their creation.

SUMMARY

Much work is currently underway to improve quality assessment

techniques. Continued support of this research, and the development

of rigorous scrutiny of their reliability and validity will lead to

enhanced data for the public domain.

Hospitals must continually evaluate their performance in order to

achieve their mission of providing quality patient care. These

evaluations should include analysis of data gathered both from within

and outside the organization. Hospitals have available a wealth of

data with which to evaluate relative performance and quality of

care. However, these data only become usable as information after

they have been interpreted within the context of the organization and

relevant contributing factors. By properly integrating and

interpreting performance data, hospitals will have the ability to

strategically position themselves as advocates of information. This

informtion will not only enable the hospital to better monitor and

improve the care it provides, it will also help consumers make

informed health care decisions.
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Footnotes

I Since 1979, the State has operated the Statewide Planning and
Research System (SPARCS). SPARCS receives, processes, stores,
and analyzes inpatient data from all general hospitals and links
the functions of healthcare resource planning, financing, and
surveillance of hospital services in New York State. SPARCS was
designed to make use of existing data sources to the greatest
extent possible to minimize duplicative reporting requirements.
SPARCS collects data from two sources: the Discharge Data
Abstract and the Uniform Billing Form. The largest segment of
SPARCS users consists of hospitals requesting their own data and
management consultants acting on behalf of their client
hospitals. This is also a role played by HANYS. The second most
frequent user of SPARCS data is the New York State Department of
Health.

2 Eastaugh, Steven R., Sc.D., "Hospital Quality Scorecards, Patient
Severity, and the Emerging Value Shopper," Hospital & Health
Services Administration, November/December 1986, pg. 92

3 United States Congress, Office of Technology Assessment, "The
Quality of Medical Care: Information for Consumers," United
States Government Printing Office, June 1988, pg. 33.
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The Quality of Medical Care;

Information for Consumers

Testimony of Hospital Trustees of New York State

June 6, 1988

House Subcommittee on Natural Resources, Agriculture

Research and Environment

Hospital Trustees of New York State is a statewide

organization representing 175 voluntary and municipal hospitals

end their 4,000 trustees in the state of New York. Hospital

Trustees was begun in 1980 to strengthen the governance

capabilities of hospital trustees. We address this goal through

thp imprnvement of CdVcational opportunities for trustees, by

assuming an active role in shaping health policy, and by

promoting the development of cooperative and complementary roles

for trustees, administrators, end medical staffs. Our priority

for 1987 and beyond has been to assist hospital trustees in the

development of sound quality assurance monitoring systems. Our

initiatives in this area have provided us with information which

relates directly to the topic of this hearing, and we thank the

Subcommittee for the opportunity to address the issue of

consumer information on the quality of medical care.
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The Role of a Hospital Trustee

First, however. I think it is important to understand what a

hospital trustee is and the role that this individual plays

since their role is a critical element in both the assessment

and assurance of quality medical care. A hospital trustee in

our state is a volunteer who gives his or her time to a hospi tal

through service on a board in order to make the hospital and the

health care delivery system of the community better. The

concept of public trust from which the word "trustee" is taken

evolves from our historical creation of public charities, or

institutions which benefit the public generally. In the

exercise of the public trust, the trustee has two primary and

complementary duties:

1. To maintain, utilize and protect the re-

sources of the hospital corporation; and,

2. To exercise corporate responsibility for all

medical staff actions and for maintaining a

documented monitoring system for assuring the

quality of patient care.
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A governing board of a hospital meets the quality

assessment and assurance goal through performance of

specific tasks:

1. Ensuring that credentials are reviewed and

privileges are granted and renewed based on

the'demonstrated professional competence of

the health care practitioners involved;

2. Making certain that the hospital's quality

assurance program effectively identifies,

assesses, and resolves patient care problems;

3. Monitoring institutional liability experience

and taking required actions to reduce exposure

and loss; and,

4. Ensuring that employees are retained and pro-

moted on the basis of demonstrated competence

and acceptable performance.

These activities are central to hospital boards

throughout the country. In New York State, however,

we have specific requirements which were instituted to

prevent medical malpractice. These requirements

mandate the creation of a Qualtiy Assurance Plan and a

multidisciplinary Quality Assurance Committee, one

member of which must be an uncompensated trustee.
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In addressing the topic of consumer information on

the quality of medical care, we would like to point

out that the trustee of a hospital serves as the link

to the community. The trustee is a consumer of health

care services who-,plays a unique role in that they are-

more involved in the affairs of the hospital than the

average consumer. This is an important distinction

because it allows us t-o view this topic from t-he

vantage point of the trustee to see how this

particular consumer utilizes information on medical

care quality to make the hospital a better place for

other consumers. It is from this persapective that we

offer our comments regarding consumer information on

the quality of medical care.

The Quality Assurance Activities of Hospital Trustees

of New York State

Hospital Trustees of New York State recently

completed a study of five hospitals to review the

structures utilized by hospitals to assess and assure

quality, the ways in which board members get

information on quality, and how specific problems are

solved once they are identified. We specifically

chose five different types of hospitals: a 700 bed

academic teaching center in upstate New York,
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a 500 bed community hospital on Long Island, a 160

bed rural hospital in upstate New York, a 600 bed

teaching hospital in New York City, and a 200 bed

community hospital in Rochester. One of the hospitals

had implemented a .computerized severity of illness

outcome measure assessment program. One had purchased

another product which utilizes occurrence screens and

clinical indicators. All of the hospitals had made

substantial changes in their quality assurance

programs as a result of their increased understanding

of the process needed for quality assessment. We also

found that each of the hospitals were substantially

different in the ways in which they had structured

their quality assurance programs and that the

structures were selected for reasons specific to the

institution.

From our study, we found that the following were

important to the success of the quality assurance

process:

o The technology is available to assist

hospitals with the establishment of

computerized systems for monitoring;
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however, there has been some delay in

selecting systems due to the fact that

quality assessment is evolutionary and that

many hospitals have awaited the development

of the indicators being proposed by the Joint

Commission on Healthcare Organizations.

o The most important element in successful

quality assessment and assurance is

communication. Trustees bear the ultimate

authority for decisions which are clinical in

nature. In order to exercise this

responsibility in a reasonable manner, they

need information in a form which assists in

identifying trends and patterns in care,

Trustees are policy-makers and monitors in

this activity. Physicians are clinicians who

are trained to look at the specific. Putting

information in a form which physicians and

trustees can use is essential for appropriate

review and decision-making.

o Effective quality assurance systems integrate

quality assurance activities with medical

records, utilization review, risk management

and infection control. In addition, the

overall effectiveness is dependent upon the

necessary level of staffing.
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o Hospitals which have devoted both time and

resources to sophisticated quality assurance

programs have learned that resolving problems

at the lowest level in the organization

assists with the processing of information.

This allows the action taken to be reported

and pushes the policy decisions to those

individuals who have the authority in the

institution.

o Much of quality assurance is focused on the

physician in the hospital setting. Fully

integrated and effective systems have also

included nursing in the process in a form

that allows them to-be active partners in

quality management.

o In all of the hospitals studied, the chief

executive officer took an active role in the

development of the Quality Assurance Plan and

its implementation. The administrative

staffs worked together as a team dedicated to

improving the system where possible.
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o The quality assurance professional in a

hospital is an indispensible part of the

system. The hospitals studied rely upon

their quality assurance departments and

professionals for not only support to the

system but daily implementation.

o Successful implementation of a quality

assurance system also depends upon

education. The education must be ongoing and

must give all the participants in hospital

services an idea of what is expected of them.

Successful committee work depends in part

upon a review of the requirements plus

examples of the format to be used for

reporting actions taken.

The medical staff plays a major role in managing

quality assurance. It is, however, sometimes the

medical staff which must be convinced of the value of

the new approaches to quality assurance. Tradition is

a powerful determinant and medical staff members are

mindful of their organizational culture. They are

also, unfortunately, well aware of the potential for
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litigation -- whether it is a medical malpractice

action taken by a patient or a restraint of trade

action taken by a fellow physician whose privileges

have been restricted or denied. Hospitals that have

been successful in their efforts have been aware of

the sensitivities of their medical staffs and have

attempted to inform them of the new requirements, the

means for implementing a Quality Assurance Plan, and

finally, have actively sought medical staff

participation in the development and implementation of

the Quality Assurance Plan.

In order to achieve medical staff participation,

there must be particular attention paid to

confidentiality, due process, and support for the

department chairmen and chiefs of service. When a

case does not meet the standard of care, it is

important for the individual physician to have an

opportunity to discuss the case with the department

chairman or division chief. If appropriate,

physicians welcome the opportunity to present a

rebuttal and have that included in their physician

profile.
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The Model Hospital Board Quality Assurance Project

demonstrated that quality assessment and assurance are

evolutionary. Just as hospital boards over the years

have developed and Implemented methods of accounting

to assist them in their fiduciary role, we believe

that as standards and measurements for quality are

developed that boards, administrators, medical staffs,

and nurses will all become better able to both monitor

and improve patient care. In the interim, we must be

mindful of the fact that people are working towards

the goal of improving care through better systems.

The speed of development may not haive met with the

approval of all; however, organizational systems that

are imposed upon people without their understanding

and commitment to those systems will ultimately fail.

In addition to the Model Hospital Board Quality

Assurance Project, Hospital Trustees of New York State

has begun a publication, "Trustee QA Bulletin," which

is mailed to the 4,000 volunteer trustees in New York.

Copies of that publication are included here along

with the earlier bulletins which describe the changes

in New York statute and regulation. Perhaps the

"Trustee QA Bulletin" most relevant to this topic is

the one entitled, "Using Data To Measure Quality." In
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that particular document, we identified for trustees

several internal sources of data which could be

utilized to assist with quality management. We have

also held educational forums on Quality Assurance, and

we intend to continue these efforts throughout 1988

and 1989.

Quality of Care Information for Consumers

The question before the Subcommittee is whether or

not Hospital Trustees supports the proposition that

information concerning some indicators of the quality

of care can be made available to consumers. We do

support this proposition; however, we believe that

that question is integrally linked to the question of

what kind of information and in what form.

In addressing the specific concern which is before

the Subcommittee, we would like to commend you for the

excellent study,"The Quality of Medical Care;

Information for Consumers," which was undertaken by

the Office of Technology Assessment. The work

demonstrates a broad understanding of the

possibilities and the limitations of providing

information on quality medical care at this time. As

is pointed out in this document:
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"The quality of medical care has many dimensions,

a fact that reflects the diversity of acceptable

outcomes for patients and the complexity of the

medical care process."

With regard to data which can serve us in the

identification of "quality," we believe that until

such time as data can meet the criteria you have set

forth in the study, i.e., reliability, validity and

feasability for utilization, we should be extremely

wary of the benefits of putting such information in

the public domain.

Hospital Trustees of New York State believes that

the goal of sharing information with the public is

appropriate. However, we must first ask ourselves why

we are interested in making such information public.

The 9t.il"'cy LUUCUIA provided Is that, "people seeking

modical aero deserve infrMeati-b. LI.ot L I.cy Bea

anteid peoo pwsvLjota ...J - *a - a""J -

Additional rationales are that, "over a longer period

of time, information on specific providers could form

Sg-804 0 - 89 - 27
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part of a larger effort to educate the public about

the quality of medical care," and that public

information on the quality of care will, "stimulate

the medical community. as a collective and ac

individuals, to improve their quality." We would

eubmit Mkee eke peal hkink psseodoo ekooo io to oimply

improve the quality of medical care.

If we are to provide the public with information,

we must be sure that it is valid and that it will

assist them in making a decision. As you point out,

the manner in which the information is conveyed is

important, and-we agree that we need to convey more

than one type of information. We have found that one

of the best ways for the public to make determinations

is to learn to ask questions of providers and

physicians. In short, we may need to "empower" the

public through a variety of means which will

ultimately assist them in making a queliLe Lbv1.eC ,hI

faced with the need for medical care. We must also

ensure that they have a sense of responsibility for

these choices.
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With regard to information about providers, we

need to keep in mind that some information relates to

physicians and some relates to health care

institutions. Raw data is meaningless unless we have

weighted it with respect to certain patient factors.

Raw data can in fact be harmful at certain times. For

example, unless the public understands the limitations

of the data (e.g., mortality data), they may make

false conclusions about providers. To the extent that

we have data available about trends in institutions or

in the practice of certain providers, the first place

that that data should be utilized is in the

institutions. Information regarding mortality rates,

adverse events, and physician performance can help the

individuals, specifically, the hospital trustees who

are responsible for the assessment and management of

quality. Improving the quality of our data and

making sure that it is applied in our evaluation

processes -- whether that evaluation is of

institutions or physicians -- will stimulate the

medical community as a collective and as individuals

to improve their quality.

Hospital Trustees has found that as "consumers"

who have the responsibility for oversight of medical

staff activities, the task of applying data in a

balanced fashion is not an easy one. However, as our

activities have shown, the process of improving
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quality assessment and assurance is underway and is

improving. To the extent we can, we must first see

that the mechanisms which serve to assess and assure

quality have the data and utilize it.

We would be remiss, however, if we did not bring

to this Subcommittee our experience. As a state, we

have led the way with our statutes and regulations

which have put in place quality assessment

requirements. Hospitals are surveyed on their

compliance with these requirements. However, we are

currently experiencing a situation in which the public

has begun to lose confidence in the hospital system.

The erosion of public confidence can occur when

incidents are habitually publicized. We do not mean

to suggest that all hospitals in our state are

blameless. Nor do we mean to suggest that consumers

should not be made aware of quality problems when they

are identified. However, physicians and hospitals are

fallible. When they fail - and they do on occasion

-- they can be-judged on the basis of an incident that

may not have been avoided. When those types of

incidents occur, it is our experience that hospitals

cannot adequately modify the public's perception

because there is a presumption that any response is

defensive and intended to cover-up the facts.
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The public airing of information on medical care

must be tempered by concerns for validity,

reliability, and the degree to which the information

represents a true indicator of disquality, keeping in

mind that one incident is not an adequate basis for

such a determination. With respect to all kinds of

data proposed for public dissemination, we must be

mindful of the need for a denominator if we are to

utilize the data for purposes of comparison and

judgment.

Ensuring that the information has the appropriate

context is part of the need to provide consumers with

the skills to utilize the information. We repeat that

first we must assist consumers in asking appropriate

questions, and second, we must assist them in

understanding the information received and then

utilizing it to make a choice. This task will not be

easy because medical choices are often emotionally

laden choices. Therefore, to the extent that we can,

we must utilize some of the lessons learned by

hospital trustees: we must provide the information in

the lay person's language, and we must help them

understand the options which they have available to

them.
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Policy Options and Recommendations

The report, "The Quality of Medical Care;

Information for Consumers," offers a number of policy

options and recommendations. Hospital Trustees

supports the broad goals of:

o improving quality assessment techniques;

o ensuring the quality of quality assessments;

and,

o improving the availability of required data.

As the report notes, two relevant issues arise when

considering public policy: "whether public

information about hospital and physician quality has

sufficient importance to justify governmental action

and which approaches or options are likely to prove

most effective in bringing about the desired results.

We believe that there is a role for government in

this area. Government has and should continue to

strengthen research and demonstrations which will

improve techniques for assessing the quality of
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medical care; however, where those efforts are already

underway in the private sector, government may not

need to duplicate those efforts.

Mandating the Department of Health and Human

Services to work with national experts may have some

utility if it is determined that a combined and

coordinated effort is not underway or if it is found

that such an effort will lead to greater coordination

and dissemination of information on indicators. Once

a determination is made that the indicators are

reliable and valid, then they should be considered for

application to federally funded health care programs.

Stimulating these efforts by the creation of new

mandates and new departments may not be necessary at

this time. As is pointed out in the Office of

Technology Assessment's Report, many states have a

variety of efforts underway to accomplish the goals

you have set forth. Monitoring and evaluating these

efforts may be more beneficial at this time,

especially since these efforts incorporate the types

of information and indicators discussed in the report.

Finally, the options for making information public

cannot be entertained until we are certain that we

have valid, reliable and useful data for the public.
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To the extent that we can, we should make available

the information that we believe will help consumers.

We should also remember to not only share the

information that illustrates poor quality, but should

highlight the providers and physicians who have

demonstrated an ability to meet the standards which

have been set.
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Albany, New York 12207

Carol Dye is currently the Executive Director of the Hospital
Trustees of New York State which is a statewide voluntary
organization representing 175 voluntary and public hospitals
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Ms. Dye sits on the Board of Directors at the Parsons Child
and Family Agency in Albany, New York and has been recently
appointed to the Joint Commission on Accreditation of
Hospitals Advisory Committee on Education and Publications.



834

stop Hospitl And Medical Erros
P.O. BOX 2, BrkM N.Y. Im

June 6, 198e

Tetiony by o Ann Liveo

Precfident and Founder

S.HAX.B. CItop Hospitals and Xedical Errors)

congressmen Schoer, Dr. Lee, and members of the committee. Thank

you for the opportunity to present tentimony on medical malpractice.

I ahre today out of the concern for the many innocent victimc

of medical malpractice. In an age of sophisticated medical technology,

there is still a greet deal of incompetent and negligent medicine being

practiced today. It seeeam to as that everyone is aware that there are

problems, but no one ls doing anything to correct them.

Xy concern for the problem- of medical malpractice arose from two

personal tragedies that occured three and a half years ago. Xy

sother-in-law Anna Liveo entered a Brooklyn hospital on November 7, 1984

for a simple eurgery to remove a bunion, and she caem out of that surgery

brain deed! and only a eonth later, my nepbew entered a hospital in

Xanhatten to undergo surgery, with the doctors informing my sister that

her eon's stay would only be seven to ten days. Nine eonths and seven

eurgeries later, my nephew lsft the hospital still suffering the effecte

of the incompetent medical care he received. Needleas to say. the profound

StU.A E ha am. sd Sp, jb _ * inb ip ofemdt ( b oomt c
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effect these two experience. had on both families was overwhelming. It

should not happen twice to one family.

I felt something had to be done to prevent medical errors from

happening. I began to research information that might have helped us to

prevent this night ore from occuring. Through my research, I found many

books on the mishaps in the indical profession, and also about what can go

wrong when you are not an educated health care consumer. There were many

other aspects about the sedical profession that were not being addressed.

Findings indicate that American surgeons perform nearly 2 1/2

million unnecessary operations each year. resulting in 12,000 deaths. What

justifiction can there be when a patient dies from an unnecessary

operation, or when the operation falls into the class of such medical

wisecracks as "when in doubt, take it out'?

(from Nanaging Your Doctor)

Their are may concerned doctors who have carried their messages

directly to the public in an attempt to correct this abuse. I think it's

time the medical profession weed out the bad from the good.

In New York State. it is not required by law fhat the

anesthesiologists be board certified. I feel that dispensing anesthesia is

a life threatening procedure, and that there can be complications if the

doctor who is administering the anestesia is not highly qualified.

(Taken from Examining Your Doctor, to avoid medical mishaps (Dr.

Kra writesD

Ten thousands people die each year because of anesthesia, and an

estianted two thousand of these victims did not need surgery to begin

with. There is a risk associated with anesthesia even under the best
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conditiona. Death i mainly the result of- cardiac arrest and insufficent

ozygen reaching the brain and heart. Other complications include eye

damage. spinal cord paralysis with complete paralysis of the body, kidney

failure, liver failure, and aspirations into the lungs (resulting in

pneunnonia and death). Several studies have found humn error to be the

cause of 86% of the deaths attributed to anesthesia. And did you know that

eany aneathesiologists have such large practices that if they can't be at

every operation they are responsible for, they hire anesthetiste (nurees

wuth some advanced training) to do the job.

In Febuary of 1983, Health Commissioner Dr. David Arelrod said at

a conference on professional medical misconduct "patients are harned and/

or abused by impaired, dishonest and incompetent doctors and other health

care professonals". If statistics held true, at leaat one in every ten

doctors are either incompetent or mentally or physically impared. Drug

addiction and alcoholism are the prime "impairs".

In August of 19f6, Governer Cuomo signed a bill to crack down on

risky drivers who are caught driving drunk. Under the new law, drivers

involved in accidents resulting in a death or injury could be sentenced to

15 years in jail if they were under the influence of drugs or alcohol.

There must be thousands of doctors who are practicing nedicine and

performing operations while under the influence of drugs and alcohol. How

long can this unprofeasonal behavior continue before so ething is done to

protect the public?

In June of last year, the Illinois Xedical Association said

"COcaine abuse had increased draeatically in 5 years. There are 300,000

doctors in the U.S. and researchers may that one in five doctors abuse
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drugs or alcohol, with mcre than a third injecting narcotics, and others

turning to cocaine".

The Harvard School of Public Health reported in the New England

Journal of Xedicine that "the average patient has one chance in twelve of

encountering a drug using doctor. One out of every twelve doctors uses

recreational drugs such as cocaine and marijuana".

Dr. Sidney Volfe, head of the Public Citizens Health Research

Group, estimates that 57 to 15S of the nations half-million practicing

doctors are incompetent because of inadequate skills, poor education, or

addiction to drugs or alcohol.

A 1964 study by the G.A.D. showed that it takes more than 2 1/2

years, on average, to revoke a doctor's license.

A draft report from the U.S Department of Health and Human

Services found that doctors not reporting their incompetent colleagues add

"billions of dollaris to the country's yearly health bill.

City Council President Andrew Stein said "American doctors are

killing and maining thousands of patients every year and for the most

part, they are getting away with it." And he estimates that as many as

200,000 Americans are injured or killed in hospitals each year as a result

of negligent care.

Our organization supports City Council President Andrew Stein's

call for a Presidential commision, making medical negligence a nation

priority.

In Oct. of 1965, hospitals were required to report information

concerning incidents resulting in patients deaths or impairments that

resulted from circuintances other than those related to the natural course
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of illness. By Jan. of 1986, there were 775 "unusual" incidents reported.

State Health Department Coinlsioner David Axelrod said he wae

"increasingly" concerned adout the number of events occuring within

hospitals. Under the Freedom of Information Act, we were not able to

obtain this information. This information has been deemed "confidential"

and become, part of the personal files.

Ve know rore about the track record and repair records of our

autosobiles and appliance, than that of our doctors and hospitals. Vs, the

patients, demand to know what the mistake, have ben, by whoa, and how the

mistake. were made. The patient is a consumer and the consumer has a right

to know this. Hany errors can be prevented by the reform we advocate,

including change. in (1) state and federal legislation, (2) Health

Department regulations and C3) hospital procedures.

The real fact is that there are many acts of malpractice that are

never eued for. The National Institute of Health concluded that only one

of every 15 victimn of malpractice ha. sued. Vs need laws that not only

protect the victim who has a lawsuit pending, but all patients in general.

SHlME, the voice of the patient, can and will not be ignored.

SHAME is going to fight for better quality health care, and

provide a network of support for victim of medical malpractice and

negligence.
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NATIONAL LEADERSHIP COMMISSION ON HEALTH CARE

Representative SCHEUER. We'll hear from former Governor
Robert Ray and former Congressman Paul Rogers.

These two distinguished leaders serve as cochairmen of the Na-
tional Leadership Commission on Health Care. Governor Ray is
currently the president of Life Investors Insurance Co. of America,
and served as Governor of Iowa from 1969 to 1983.

Is that true?
Mr. RAY. Yes, sir.
Representative ScHEuER. My goodness. [Laughter.]
Congressman Paul Rogers, who is currently practicing law in

Washington in the firm of Hogan and Hartson, served in the House
representing the State of Florida from 1955 to 1979. And from 1971
to 1979, he served as a very distinguished chairman of the Health
and Environment Subcommittee of the energy and Commerce Com-
mittee, on which I serve, and I had the privilege and pleasure of
serving under Chairman Rogers when he chaired this subcommit-
tee.

So we are very pleased and honored to have the two of you testi-
fying here this morning. Please take such time as you may need,
both of you, to chat with us, in the neighborhood of 10 minutes or
so. And be informed that your prepared statement will be printed
in full in the record. And hopefully, you'll sit and chat with us as if
we were in a living room with a glass of nonalcoholic beer in our
hands.

So, Governor Ray, why don't you take such time as you may
need and chat with us informally.

STATEMENT OF ROBERT D. RAY, PRESIDENT, LIFE INVESTORS
INSURANCE CO. OF AMERICA, AND COCHAIRMAN, NATIONAL
LEADERSHIP COMMISSION ON HEALTH CARE

Mr. RAY. Thank you very much. I will chat with you as informal-
ly as I can, being scripted. And I'm very pleased that I have the
opportunity to be with Paul Rogers, who is the expert of this team.
And I want to sincerely thank you, Mr. Chairman, for giving us the
opportunity, the National Leadership Commission on Health Care,
to appear here. Your important series of hearings on the future of
the American health care system comes at what the commission
believes to be a very critical time of reassessment of the issues
facing the country in health care.

Your work is vital in paving the way for further improvements
in health care. We would hope very much that our commission and
the work of the commission can be helpful to you as your hearings
will be helpful to us.

COST CONTAINMENT IN IOWA

I joined the National Leadership Commission on Health Care out
of a conviction borne when I was Governor of Iowa that no single
entity in our society can ever solve its health care problems alone.

Soon after I took office in 1969, I was confronted with Blue Cross
& Blue Shield informing us they were imposing a 30-percent in-
crease in the premiums on our State employees.
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There was absolutely no money in the budget to cover that huge
increase in medical costs, and when we sat with the leaders of the
"Blues" and tried to negotiate some kind of a reasonable increase,
we were confronted with another shock. And that was they told us
that there would be a like increase the following year.

As you know, in the legislative process, the budget is set and you
don't go back and ask for more money, at least until the next year.
And we had to scamper and try to find enough money just to cover
those costs. And there is never enough money to meet all of the
needs, and so the money came from other sources where there
were critical needs.

We responded also to the increased costs which were being felt, I
might add, throughout the State, by forming a government-private
business task force to explore ways to hold down health care costs
in the State. This blue ribbon commission was determined to find a
way to control costs, and worked very diligently over a period of
about 2 years. But it proved essentially impossible at the State
level to make a great difference.

Some of the recommendations made by this group were picked
up by the Iowa Health Policy Corp., which was a business and, I
might add, labor organization to deal with these same problems.

They had some success and had an effect on cost containment,
although the costs were continuing to escalate in Iowa, as they
were across the Nation when I left office in 1983.

Because this is a continuing problem, we have set in place in our
State, my State, an ongoing series of efforts. One, the business coa-
lition, or the Iowa Health Policy Corp., continues to search for
ways to cut back, if not on total costs, at least on cost increases.

Another outgrowth of the earlier effort is the Iowa Health Data
Commission, a pioneer effort in gathering and analyzing informa-
tion.

We now know, for example, that if you live in certain communi-
ties, your chances of having a hysterectomy are four times greater
than if you live in other communities within the State. The same is
true with hernias.

We also know that costs vary and can even double from one part
of the State to another. Documenting these regional variations
gives everyone in the system a fresh insight into the cost and qual-
ity of care, which, in itself, has had a very positive effect.

So we have made some progress, but it is not very significant in
the face of the rising costs and the increasing numbers of people
without good access to health care and the troublesome signs of
problems with the quality of care.

LEADERSHIP COMMISSION IS A BIPARTISAN PARTNERSHIP

We are a country which is a country of reaction. We so often
wait until there's a serious crisis to act and then, of course, we
always respond. And we respond in ways that perhaps we wouldn't
if we had just anticipated and had taken some action previously.

Representative ScHEuER. We sometimes overreact.
Mr. RAY. And then we overreact, so very true. The crisis I en-

countered at the State level in not being able to afford health care
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premium increases is clearly becoming a national crisis in this era
of limited resources.

That is why I and a group of concerned private citizens thought
it was time to convene the first broadly based group in 35 years to
take a hard look at solving the problems of cost, quality, and access
to health care.

The commission is notable for several reasons. First, it includes
people from all the groups necessary to effect change-corpora-
tions, providers, insurers, labor, consumers, and public policy lead-
ers. The commission is unusual in including top-level officers from
major corporations and the labor movement. Corporations and
unions are looking for ways to control their soaring health care
costs. And the members of this commission are frustrated by the
difficulty of controlling these costs. They are convinced that much
of what has been done in the past has been cost shifting rather
than cost cutting.

Second, the commission is bipartisan.
Representative ScHEuER. Excuse me. Cost shifting? From whom

to whom?
Mr. RAY. Well, as an example, when you put limitations with

medicare, the hospitals pick it up from the private carriers and the
private providers.

So there is constant shifting in the hospitals, and I think with
the doctors as well.

The commission is bipartisan, including policymakers from both
parties who have served at the National and State levels. Former
Presidents Carter, Ford, and Nixon are honorary cochairpersons.

NEED COMPREHENSWE HEALTH CARE SOLUTION

Third, the commission has examined the efforts taken in the past
to control costs and has found that the piecemeal approach to
change that typified the actions of the past simply is not working.

Certainly, it can be said some expenditures have been curbed.
Hospital stays, for example, are shorter and that would seem to
save money. But, in response to your question, we now do more for
many of the patients who enter the hospital and many patients are
now treated in ambulatory settings instead of hospitals. And as a
result, there has been an upsurge of expenditures for ambulatory
care with no change in the bottom line. The upward curve of ex-
penditures continues to soar.

The commission has become convinced that only a systemic solu-
tion incorporating all aspects of health care can ever hope to con-
trol costs of providing access to a high-quality system.

The earlier expenditures alone have gone beyond the half-trillion
dollar mark, with medical prices rising at twice the rate of the con-
sumer price index last year. And the cruel paradox is that while
we spend over 11 percent of our gross national product on health
care, more than any other country in the world, we are one of the
few industrial countries that leaves numbers of our people outside
the system.

In fact, almost a million people a year have recently joined the
ranks of the uninsured at the same time our expenditures have
risen by hundreds of millions of dollars a year.
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Yet, the general indicators of health are no better in this country
for all our expenditures more than other industrialized societies in
the world.

And I've heard that this morning and I'm sure that you've heard
it repeatedly, by those 70 experts that have made an appearance
here; in some cases, they are disturbingly worse. And as the num-
bers show, infant mortality being an example.

The confluence of unpleasant news led our commission to ask
why and to encounter further disturbing findings in the area of the
quality of care.

PERSISTENT INTERVENTION IS PERSISTENT IGNORANCE

In fact, it is becoming painfully clear that money does not neces-
sarily buy quality. There has been a crescendo of troublesome re-
ports, articles and stories relating the results of research into the
appropriateness, effectiveness, and quality of care.

The stories make clear that the very success of biomedical re-
search and the technology explosion have the potential to outpace
our present capability to effectively assess them. And we have
excess capacity in our system, low-hospital occupancy rates, excess
beds, increasingly high numbers of physicians, which probably all
fuel cost increases, and which certainly do not promote efficiency.

What we have today, in fact, is persistent intervention in the
face of persistent ignorance. A doctor wrote recently in the Journal
of the American Medical Association about what he called the
"cascades of cardiology." He wrote of processes that, once started,
are hard to stop. One test leads to another and then another, with
too little pause to think in between.

A patient with unusual chest pain receives an exercise test that
shows suspicious changes leading to an isotope study resulting in
suggestive defects in a shadowy image, thus leading to an arterio-
gram, showing some coronary artery disease, and so on down the
cascade.

The physician ordering each procedure may also perform and be
paid for each one, interpret the results and order still more tests.

Now, that's not to say that these procedures are all done for the
financial gain of the physician or institution, but the temptation is
always there.

It is in the financial interest of all of us, as patients and as tax-
payers, looking at a significant budget deficit, to remove the per-
verse incentives that are building to our health care system.

LACK OF UNIFORM CARE

Perhaps even more basic to the quality of care is what Dr. John
Wennberg of Dartmouth Medical School refers to as, and I quote
this, "intellectual confusion in the heartland of scientific medi-
cine."

A recent study undertaken by him and his team of researchers
illustrates this point. Wennberg's team examined hospital admis-
sions in two similar cities, and I think you've had testimony on
this-Boston and New Haven-and found that we invest in ratio
and proportion 16 percent of the gross national product in the
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health of Bostonians, as opposed to 9 percent in the health of New
Havenities.

Representative SciEmuE. Any differences in the health out-
comes?

Mr. RAY. I think not. I think the study indicates that.
The lay person, and the area, the demographics are quite similar,

and that's the reason I think the study was made in those two
cities.

The lay person, the potential person in either of these cities, has
to be dismayed by these numbers, knowing that each city's resi-
dents receive most of their care in hospitals and from physicians
affiliated with some of the Nation's finest medical schools.

Why is the number of operations for the same conditions so dif-
ferent in these cities?

In a recent article, Wennberg goes on to say that, and I quote,
"The practice styles in these communities have very different im-
plications for costs. But the alternative theories about appropriate
practice they represent have gone unchallenged or examined by
academic medicine."

Many of our most common treatments lack adequate evaluation
and are seldom studied under average conditions of use. A state-
wide study of prostatectomies, the most common operation for men
over 65, conducted by Wennberg and his team in Maine showed the
death rate associated with this procedure was four times what doc-
tors had thought. Moreover, the study found a far greater risk of
impotence, incontinence, and need to repeat the procedure than
anyone had known.

Once urologists in Maine were told the results of the study, the
number of prostatectomies dropped by 15 percent.

The corporate members of our commission and other third-party
payers now believe-

Representative SciAUER. Excuse me, Governor.
Did they find that a disproportionate percentage of the malout-

comes of those prostatectomies came from a small percentage of
the doctors or surgeons who performed them?

Mr. RAY. I don't know the answer to that. Does anyone know?
I do not recall noticing that.
Representative ScluF.UR. Was this Dr. Lindberg's study?
Mr. RAY. Wennberg.
Representative Scmumi. OK. Please proceed. I regret the inter-

ruption.

NEED CARE ASSESSMENT TO REDUCE WASTE

Mr. RAY. All right. I started to say the corporate members of our
commission and other third-party payers now believe they should
know whether or not what they are paying for is actually appropri-
ate and effective care.

They've heard from some researchers who have suggested that
one-fifth to two-fifths of procedures performed may not be warrant-
ed because either they do not improve health status or they im-
prove it so little, that they may not be worth the risks or costs.

They don't understand why our health care system has never in-
vested in sufficient research to determine what guidelines should
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be used to decide when the most common procedures are appropri-
ate, equivocal or inappropriate.

The up-front investment in this kind of research would cost sev-
eral millions of dollars. But the potential savings are in the hun-
dreds of millions, if not billions of dollars.

The indication is that this work could be done by well-trained
people and that the results would save huge amounts of money, im-
prove the quality of care, and perhaps even improve the quality of
life of the people who would not undergo needless procedures, with
all the attendant risks.

Such illustrious researchers as Dr. Robert Brook of the Rand
Corp., using panels of physicians, have studied some of the more
common procedures, including carotid endarterectomy, coronary
angiography, and gastrointestinal endoscopy, and found that as
many as a third were inappropriate and another third equivocal.

To break the cycle that would otherwise lead to this country
spending 15 percent of GNP, or $1 2 trillion, on health care by the
year 2000, with ever more people falling outside the system and
persistent questions remaining about the value of much of the most
expensive interventions we make, the only logical response is one
that ties all of these problems together and recognizes their inter-
related nature-the problems are systemic. The solutions must be
also.

NEED PARTNERSHIP FOR COST CONTAINMENT

Just as I found that no state alone could dampen the rising
prices of health care it encounters, so, too, the Federal Govern-
ment, which pays 40 percent of the bill, cannot alone affect system-
wide costs.

In fact, we have watched cost-cutting efforts in hospital area
result in cost shifting and resulting increases in the outpatient
area.

Nor by their individual efforts can systemwide savings be real-
ized by large corporations or labor unions, and certainly not indi-
viduals who share the major cost of care.

But we could do it together, with the best advice from the most
perceptive physicians and nurses and medical administrators we
can find. Indeed, that is what the National Leadership Commission
on Health Care is in the process of trying to do.

We are in fact developing three major elements of a plan for the
future of health care in America. One, a vision of the future
system we could enjoy. Two, a systemic strategy to guide us there.
And three, a practical plan of action steps to take immediately that
would demonstrate the feasibility of the larger strategy.

So I speak for the commission and Paul Rogers will speak for
himself and the commission, when I say I appreciate very much
what you're doing and your willingness to very thoroughly look at
this whole picture, not just a piece of it. And I was impressed this
morning as I listened to your questions and your comments. It's ob-
vious to me that you have more than just a superficial interest in
this major problem in this country.

Thank you.
[The prepared statement of Mr. Ray follows:]
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PREPARED STATEMENT OF ROBERT D. RAY*

Mr. Chairman, Members of the Committee: I want to thank you, on behalf of myself and

the National Leadership Commission on Health Care, for the opportunity to appear before

you today. Your important series of hearings on the future of the American health care

system comes at what the Commission believes to be a critical time of reassessment of the

issues facing the country in health care. Your work is vital in paving the way for further

improvements in health care.

I joined the National Leadership Commission on Health Care out of a conviction, born

when I was Governor of Iowa, that no single entity in our society can solve its health care

problems alone. When I became Governor in 1969, Blue Cross informed us that they were

putting in place a 30 percent increase in premiums for state employees. There was no

money in the budget to cover this huge increase in medical costs, and when we convened

a meeting with Blue Cross, we were told that there would be another 30 percent increase

the following year.

We responded to the increased costs, which were being felt throughout the state, by form-

ing a government-private business task force to explore ways to hold down health care

costs. This blue-ribbon commission was determined to find a way to control costs and

worked hard at its task over several years. But it proved essentially impossible at the

state level to make much difference. Some of the recommendations made by this group

were picked up by the Iowa Health Policy Corporation. They had some effect on cost con-

tainment, although costs were continuing to escalate in Iowa, as they were across the na-

tion, when I left office in 1983.

Because this is a continuing problem, we have set in place in Iowa an ongoing series of ef-

forts. One, the business coalition, or the Iowa Health Policy Corporation, continues to

I Robert D. Ray is President of the Life Investors Insurance Company of America. From
1969 to 1983, he was Governor of Iowa. He is currently co-chairman with Paul Rogers of
the bipartisan National Leadership Commission on Health Care.
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search for ways to cut back, if not on costs, at least on cost increases. Another outgrowth

of the earlier effort is the Health Data Commission, which gathers and analyzes informa-

tion. We now know, for example, that if you live in certain communities, your chances of

having a hysterectomy are four times greater than if you live in other communities. The

same is true with hernias. We also know that costs vary and can even double from one

part of the state to another. Documenting these regional variations gives everyone in the

system a fresh insight into the cost and quality of care, which in itself has had a positive

effect.

So we may have made some progress, but it is insignificant in the face of the rising costs,

increasing numbers of people without good access to health care, and troublesome signs of

problems with the quality of care. It is unfortunate, but I think it is true, that wve are a

country that responds to crises. The crisis I encountered at the state level of not being

able to afford health care premium increases is clearly becoming a national crisis in this

era of scarce resources. That is why I and a group of concerned private citizens thought

it was time to convene the first broadly based group in 35 years to take a hard look at

solving the problems of the cost, quality, and access to care.

The Commission is notable for several reasons. First, it includes people from all the

groups necessary to effect change -- corporations, providers, insurers, labor, consumers,

and public policy leaders. The Commission is unusual in including top-level officers from

major corporations and the labor movement. Corporations and unions are looking for

ways to control their soaring health care costs, and the members of this Commission are

frustrated by the difficulty of controlling these costs. They are convinced that much of

what has been done in the past has been cost shifting rather than cost cutting.
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Second, the Commission is bipartisan, including policymakers from both parties who have

served at the national and state levels. Former Presidents Carter, Ford. and Nixon are

honorary co-chairmen.

Third, the Commission has examined the efforts taken in the past to control costs and has

found that the piecemeal approach to change that typified the actions of the past simply

has not worked. Certainly some expenditures have been curbed. Hospital stays, for exam-

ple, are shorter, and that would seem to save money. But we now do more for many of

the patients who enter the hospital, and many patients are now treated in ambulatory set-

tings instead of hospitals. As a result, there has been an upsurge of expenditures for am-

bulatory care, with no change in the bottom line. The upward curve of expenditures con-

tinues to soar. The Commission has become convinced that only a systemic solution, in-

corporating all aspects of health care, can ever hope to control costs while providing ac-

cess to a high quality system.

Yearly expenditures alone have gone beyond the half-trillion dollar mark, with medical

prices rising at twice the rate of the consumer price index last year. And the cruel para-

dox is that while we spend over II percent of our Gross National Product on health care,

more than any other country in the world, we are one of the few industrial countries that

leaves large numbers of our people outside the system. In fact, almost a million people a

year have recently joined the ranks of the uninsured at the same time our expenditures

have risen by hundreds of millions of dollars a year. Yet the general indicators of health

are no better in this country, for all our expenditures, than any other industrialized

society in the world. And in some cases they are disturbingly worse, as the numbers show

for infant mortality.

This confluence of unpleasant news led our Commission to ask why and to encounter fur-

ther disturbing findings in the area of the quality of care.
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In fact, it is becoming painfully clear that money does not necessarily buy quality. There

has been a crescendo of troublesome reports, articles, and stories relating the results of re-

search into the appropriateness, effectiveness, and quality of care. The stories make clear

that the very successes of biomedical research and the technology explosion have the

potential to outpace our present capability to effectively assess them. And we have excess

capacity in our system -- low hospital occupancy rates, excess beds, and very high num-

bers of physicians -- which probably fuel cost increases and which certainly do not pro-

motc efficiency.

What we have today in fact is persistent intervention in the face of persistent ignorance.

A doctor wrote recently in the Journal of the American Medical Association of what he

called the 'cascades of cardiology.' He wrote of processes that, once started, are hard to

stop. ' One test leads to another and then another, with too little pause to think in be-

tween.' A patient with unusual chest pain receives an exercise test that shows suspicious

changes, leading to an isotope study resulting in suggestive defects in a shadowy image,

thus leading to an arteriogram showing some coronary artery disease, and so on down the

cascade. The physician ordering each procedure may also perform and be paid for each

one, interpret the results and order still more tests. That is not to say these procedures

are all done for the financial gain of the physician or institution, but the temptation is

there. It is in the financial interest of all of us, as patients and as taxpayers, looking at a

significant budget deficit, to remove the perverse incentives that are built into our health

care system.

Perhaps even more basic to the quality of care is what Dr. John Wennberg of Dartmouth

Medical School refers to as the 'intellectual confusion in the heartland of scientific medi-

cine.' A recent study undertaken by Wennberg and his team of researchers illustrates his

point. Wennberg's team examined hospital admissions in two similar cities, Boston and
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New Haven, and found that we invest 16 percent of the gross national product (GNP) in

the health of Bostonians as opposed to 9 percent in the health of New Havenites.

The layperson, a potential patient in either of these cities, has to be dismayed by these

numbers, knowing that each city's residents 'receive most of their care in hospitals and

from physicians affiliated with some of the nation's finest medical schools.' Why is the

number of operations for the same condition so different in these cities? In a recent ar-

ticle, Wennberg goes on to say that 'The practice styles in these communities have very

different implications for costs, but the alternative theories about appropriate practice

they represent have gone unchallenged or examined by academic medicine.'

Many of our most common treatments lack adequate evaluation and are seldom studied

under average conditions of use. A statewide study of prostatectomies, the most common

operation for men over 65, conducted by Wennberg and his team in Maine, showed the

death rate associated with this procedure was four times what doctors had thought. More-

over, the study found a far greater risk of impotence, incontinence, and need to repeat

the procedure than anyone had known. Once urologists in Maine were told the results of

the study, the number of prostatectomies dropped by 15 percent.

The corporate members or our Commission and other third-party payers now believe they

should know whether or not what they are paying for is actually appropriate and effec-

tive care. They have heard from some researchers who have suggested that one-fifth to

two-fifths of procedures performed may not be warranted because either they do not im-

prove health status or they improve it so little that they may not be worth the risks or

costs. They don't understand why our health care system has never invested in sufficient

research to determine what guidelines should be used to decide when the most common

procedures are appropriate, equivocal, or inappropriate. The up-front investment in this
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kind of research would cost tens of millions of dollars, and the potential savings are in

the hundreds of millions, if not billions.

The indication is that this work could be done by well-trained people and that the results

would save huge amounts of money, improve the quality of care, and perhaps even im-

prove the quality of life of the people who would not undergo needless procedures, with

all the attendant risks. Such illustrious researchers as Dr. Robert Brook of the RAND

Corporation, using panels of physicians, have studied some of the more common proce-

dures (including carotid endarterectomy. coronary angiography, and upper gastrointestinal

endoscopy) and found that as many as a third were inappropriate and another third equi-

vocal.

To break the cycle that would otherwise lead to this country spending IS percent of GNP,

or S1.5 trillion on health care in the year 2000, with ever more people falling outside the

system, and persistent questions remaining about the value of much of the most expensive

interventions we make, the only response is one that ties all these problems together and

recognizes their interrelated nature. The problems are systemic; the solutions must be

also.

Just as I found that no one state alone could dampen the rising prices of health care it en-

counters, so too the federal government, which pays 40 percent of the bill, cannot alone

affect system-wide costs. In fact, we have watched cost-cutting efforts in the hospital

area result in cost shifting and resulting increases in the outpatient area. Not by their in-

dividual efforts can system-wide saving be realized by large corporations or labor unions,

and certainly not by individuals, who share the major cost of care. But we could do it to-

gether, with the best advice from the most perceptive physicians and nurses and medical

administrators we can find. Indeed, that is what the National Leadership Commission is

all about.
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We are in fact developing three major elements of a plan for the future of health care in

America: a vision of the future system we could enjoy, a systemic strategy to guide us

there, and a practical plan of action steps to take immediately that would demonstrate the

feasibility of the larger strategy. I speak for the Commission and my co-chairman, Paul

Rogers, when I ask the indulgence of the Joint Economic Committee to allow us to present

our findings to you early in 1989.
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Representative SCHEUER. Thank you very much, Governor Ray.
We're very grateful for your highly informed and sophisticated tes-
timony.

I don't think I could have served under Paul Rogers from 1971 to
1979 without learning something about this field under his out-
standing leadership. And if that is reflected in this hearing, it's a
tribute to the next witness, whom I'm very happy to welcome here,
a man from whom I have learned much and who has held out the
hand of friendship to me, which I greatly appreciate and value.

Our next witness will be the Honorable Paul Rogers, former
Member of Congress and chairman of the House Subcommittee on
Health and Environment from 1971 to 1979.

We're delighted to have you here, Paul. Please proceed at will
and take as much time as you may need. We're eagerly awaiting
your testimony.

STATEMENT OF PAUL G. ROGERS, ATTORNEY, HOGAN & HART-
SON, AND COCHAIRMAN, NATIONAL LEADERSHIP COMMISSION
ON HEALTH CARE

PIVOTAL TIME IN MEDICINE

Mr. ROGERS. Thank you very much, Mr. Chairman. You're very
gracious, as always. It's good to be back. I enjoyed your hearings
this morning. It brought back memories of the times we spent
before. And I'm very proud of what you are doing in setting a
record here to educate the public and the Congress on what needs
to be done for the future. I think it is very important and I'm de-
lighted that you're undertaken this task and are giving it sufficient
exposure with the array of witnesses that you've had in your series
of hearings.

It is most important because this is a pivotal time for medicine.
Representative SCHEUER. Why is it a pivotal time?
Mr. ROGERS. Because we're making such changes now, so many

things are happening. The cost factor has just overwhelmed us. The
quality factor. Access.

And so I think its very important that you have started these
hearings and are laying the foundation to bring about some solu-
tions for the future.

Governor Ray has ably presented the makeup of our commission,
some of the things we ve looked at as to the initial problems-
access, quality, and cost that all of us recognize as significant prob-
lems.

But I want to do three things quickly, and I'll cut this down be-
cause I also remember that your time is limited and you have to be
going to other duties.

First, I just want to emphasize some areas of emerging impor-
tance. Second, I would like to present the commission's plan to de-
velop a vision of the future. And third, to explain our strategy to
achieve the vision in a practical manner.

Let me say at the beginning, and I'm sure you would share this, I
believe that America's health care system at its best is unsur-
passed. Our doctors, I think, without question, are the ablest in the
world, the best trained. They have at their fingertips an unparal-
leled array of technologies that we could hardly imagine a few
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years ago. Any people from all over the world, of course, come to
our shores in search of care and cures that are not available in
their own countries.

So our potential here in this nation to be a model for delivery of
health care in the 21th century, is remarkable. We have the capac-
ity, if we'll do it.

NEED ASSESSMENT OF TECHNOLOGY AND CLINICAL CARE

Now, the first of the three points to make. The troublesome
issue, and you've discussed it already, so I'm not going to pursue it
in detail, that has emerged from research of some our finest doc-
tors and our scientists indicates that there really is a serious gap in
our understanding of when it is appropriate and when it is effec-
tive to perform some of the most common procedures we use.

The president of the Association of Academic Health Centers,
most of the medical centers in the country, Dr. Roger Bulger, put it
well when he wrote, "We have developed through our research an
incredible array of interventions, many of which have found their
way into the routine practice of everyday health care delivery. A
depressingly small minority of these techniques has been exposed
to tough, critical analysis of their effectiveness and cost effective-
ness."

Representative ScHEuER. Just to footnote that.
Mr. ROGERS. Yes.
Representative ScHEuER. Governor Ray mentioned that between

20 and 40 percent of medical procedures are unnecessary, not indi-
cated, or perhaps even unhealthful. So you're talking about 20 to
40 percent, between one-fifth and two-fifths.

We have received testimony that between a quarter and one-
third are unnecessary, unhealthful, or contraindicated. So that
would be 25 percent to 33% percent.

So you have, in effect, almost the identical bracketing. There
seems to be quite a consensus that between 20 and 40 percent, or
25 percent, 33% percent. But somewhere in that area.

Mr. RAY. Whatever figures you use, it's significant.
Representative SCHEUER. And not only are they significant, but

there's a clear consensus among the medical profession that it's of
the order of magnitude that you have suggested. That's really
beyond question.

Please proceed.
Mr. ROGERS. It is true.
Representative ScHEuER. And there are an enormous number of

operations, treatments, procedures, and enormous costs.
Mr. ROGERS. And costs.
Representative ScHEumER. And enormous impact on patients, both

positive and negative.
Mr. ROGERS. Very definitely. Let me just give another example.

And this comes from one of the most recent issues of the Journal of
the American Medical Association, where an article raises doubts
about the appropriateness of the widespread use of one of the latest
technologies, the magnetic resonance imaging, MRI.

You may have already heard testimony, but the article by re-
searchers from Harvard, from Mt. Sinai in your own city, and the
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Veterans' Administration describes serious gaps in the proper eval-
uation of this technology, MRI, including the fact that not one eval-
uation of the 54 studied in this eminent group contained an appro-
priate statistical analysis.

Now, the authors concluded, that "health care professionals
paying for expensive, innovative diagnostic technology themselves
should demand better research on diagnostic efficacy."

And the editorial goes on to say, with all of the costs of this ex-
pensive technology, we really ought to know how it's carried out
because technology development and its widespread use that you've
discussed this morning has really far outstripped our capacity be-
cause of the lack of research of when and how to best utilize it.

And it really is inconsistent with the scientific basis of modern
medicine not to build an adequate analysis of how to use it.

The basic elements of sound science is part of the best tradition
of medical education, training, and the delivery of care in a colle-
gial setting. It's already, as you had mentioned earlier, I think, Mr.
Chairman, part of the drug approval process. I expect most Ameri-
cans, if you were to ask-

Representative SCHEUER. Where they scrutinize a new applica-
tion for a period of anywhere from 5 to 10 years, at a cost to the
applicant of anywhere from $50 to $100 million.

Mr. ROGERS. That now has gone up to $125 million.
Representative SCHEUER. Exactly. And where they scrutinize it

with a super microscope, every gnat's eyelash of that application,
for safety and effectiveness in the most painfully agonized review
that some of us have criticized for being too costly and too time
consuming.

But if you compare that review of drugs with the absence of any
comparable review whatsoever of all kinds of medical procedures
and processes and products and operations and whatnot, it's mind
blowing.

Mr. ROGERS. Yes, it is. As a matter of fact, I expect the American
people, Mr. Chairman, if you were to ask them, would think, or
just assume that sound scientific assessment had been done on all
of these other procedures, not just on drugs.

Unfortunately, that's just not the case.
Now, to do this kind of assessment, which I think is so important

and which we've been looking at and talking about, would really
cost a fraction, a tiny fraction of the amount we spend on total
health care costs.

Representative SCHEUER. And the amount that we'd save if we
had those guidelines to help us make decisions to do it or not to do
it would make the cost worthwhile.

Mr. ROGERS. That's right. So that's really what we need to begin
to move into, a proper assessment not only of technology, but of
clinical practice.

I think the two need to be addressed really at the same time.
So much of it-it's the old American way. You know, we've done

it this way, so we just kind of accept it without really studying and
seeing how effective it is.
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KEY ELEMENTS OF A BASIC HEALTH CARE SYSTEM

All right, that brings me, then, to the second point and I'll try to
conclude quickly.

We need a vision, I think, for America's health care for the next
century. It's time for us to really put this into place. We need to
have a goal in mind as we reexamine where we have been and
where we are going. This systemwide vision, I think, should incor-
porate access for all, access for all to an adequate level of care with
cost-effective delivery of services, appropriate, effective quality
care.

Now, those are really the three anchors of any system that
should be a part of this vision for America.

We also should try to encourage a better relationship between
doctor and patient. That's enormously important. That has been
split apart because of this malpractice problem. And, of course, if
we can begin to improve the patient-doctor relationship, I think
you'll find that malpractice would be reduced. I think your sugges-
tion of learning from State action is obviously the route that must
be taken. Let the various States do some demonstration projects
and then the Federal Government can pick these projects which
succeed.

We also need to define what we mean by cost-effective, high-qual-
ity care. And we need a continuum of followup to see a proper eval-
uation, peer review, to follow that right up as the system develops.

Already, I think we can be encouraged by work begun in the
quality and appropriateness area by such organizations as the In-
stitute of Medicine, the Joint Commission on the Accreditation of
Health Care Organizations, and the AMA. And, of course, the
Health Care Financing Administration, Council of Medical Special-
ties Societies, and many individual specialty societies.

STRATEGY TO ACHIEVE HEALTH CARE GOALS

The third and final point I'll make is that we need a strategy to
actually try to bring about the vision. No one can do it alone.
We're finding as this commission came together with various
groups represented, that we really need a new and effective public-
private partnership to invest in this whole future.

It must include the providers. You have to include the insurers,
the business, the labor, and the patients. The doctors definitely
must be a part of it to help make it work.

It's been interesting in our commission that we brought repre-
sentatives of all these groups together and it's been encouraging to
see that they put aside their parochial interests to come in and
looking and trying to build what they think are the important fea-
tures of this national vision.

Now, we over the next several months are going to try to
hammer out a strategy to enable us to present a plan for the
future. And we're also going to develop an outline or so of a few
demonstration projects that can get us started on the way. We
think we'd better have a road test or two, as you think, and I think
very wise, before we move the whole nation into something.

The commission is in the process of briefing the two Presidential
candidates to let them be aware that we have a private citizen, bi-
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partisan approach to present some information to pull it together.
But the problems are so large and systemic, they can only be re-
solved, I think, if we put aside hard, partisan approaches.

Representative SCHEUER. Fiorella La Guardia once said, there's
no Republican or Democratic way to clean the streets.

I think there's no Republican or Democratic way to rationalize
the health care system and make it effective and safe and right for
the American people.

Mr. ROGERS. I agree. And I think what you're doing in these
hearings, as I said, is laying the foundation for what needs to be
done.

We would like, Mr. Chairman, to bring back to you and your
committee the commission's vision of what the health care system
could be like, should be like, we think, and we will try to bring
back a chart to illustrate the new strategy, and how to accomplish
it.

It is the commission's hope that the new vision for the future, a
new systemic strategic of the health care system and the demon-
stration projects we develop will together provide a basis for the
Congress, a new administration, and the private sector, to join to-
gether in a new strategy for the health of this country.

I commend you for what you're doing. I think it's excellent. And
this will help educate the American public of the vast problem we
face and what can be done.

[The prepared statement of Mr. Rogers follows:]
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PREPARED STATEMENT OF PAUL G. ROGERS*

Mr. Chairman, Members of the Committee: I very much appreciate your invitation to the

National Leadership Commission on Health Care, to my co-chairman Governor Ray and

myself, to testify before the Joint Economic Committee. We believe as you do that this is

a pivotal period in the nation's health care system. In fact, your hearings are important

to both an understanding of the problems in the system and the potential for their resolu-

tion.

Governor Ray has ably presented what the Commission is about and who its members are.

He has also presented a cogent analysis of the systemic problems which exist in the cost.

quality, and access to care which the Commission has closely examined. I would like to

do three things: to emphasize some areas of emerging importance, to present the Commis-

sion's plan to develop a vision for the future, and to explain our strategy to achieve that

vision in a practical manner.

.There is surely no need to delve further with this knowledgeable committee into the cruel

paradox of soaring health care expenditures at a time of decreasing access for millions to

our health care system. But I would like to emphasize at the outset that I believe Amer-

ica s health care system at its best is unsurpassed. Our doctors are the ablest and best

trained in the world. They have at their fingertips an unparalleled array of technologies

that none of us could even imagine a few decades ago. People from all over the world

come to our shores in search of the care and cures available in few countries. Our poten-

tial to become a model for the world in the delivery of health care into the twenty-first

century is remarkable.

That leads me to the first of the three points I would like to make today. The

troublesome issues that have emerged from the research of some of our finest doctors and

* Paul G. Rogers is an attorney with Hogan and Hartson. He was a Member of Congress
from Florida from 1955 to 1979 and was Chairman of the Subcommittee on Health and the
Environment of the Committee on Energy and Commerce from 1971 through 1979. He is
co-chairman with Robert D. Ray of the National Leadership Commission on Health Care.
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scientists in recent years indicates there is a serious gap in our understanding of when it

is appropriate and effective to perform some of the most common procedures we do today.

The President of the Association of Academic Health Centers, Dr. Roger Bulger, put it

well when he wrote: 'We have developed through our research an incredible array of in-

terventions, mrany of which have found their way into the routine practice of everyday

health care delivery. A depressingly small minority of these techniques has been exposed

to tough, critical analyses of their cost effectiveness. We have swallowed more new tech-

nologies than we can digest.'

For example, one of the most recent issues of the Journal of the American Medical Associ-

&aion raises serious doubts about the appropriateness of the widespread use of one of our

latest technologies, magnetic resonance imaging, or MRI. The article, by prominent re-

searchers at Harvard, Mt. Sinai in New York and the Veterans Administration, describes

serious gaps in the proper evaluation of this technology, including the fact that not one

evaluation of the fifty-four studied by this eminent group contained an appropriate

statistical analysis. The authors "conclude that health care professionals paying for ex-

pensive innovative diagnostic technology should demand better research on diagnostic ef-

ficacy."

An editorial by a doctor in the same issue of the journal commented that the authors' con-

clusion 'suggests that the proliferation of MRI technology is based on inadequate evidence

that MRI does more good than harm. Considering the cost of installing and operating

MRI hardware (at least I to 2 million dollars, depending on the type of machinery), these

conclusions raise serious doubts about whether limited resources are being wisely used, at

least from the perspective of the likelihood of improved clarity of diagnosis or patient

outcome..



859

I would argue that this and many other pieces of evidence presented in the American

Medical Association's Journal the New Enaland Journal of Medicine and other leading

medical journals lead us to the following inescapable conclusion. Technology development

and its widespread use has, in many instances, far outstripped our capacity to understand

when and how to utilize it. It is inconsistent with the scientific basis of modern medicine

n to build adequate analysis of our technologies and procedures into what we do.

In fact, this basic element of sound science is part of the best tradition of medical educa-

tion, training, and the delivery of care in collegial settings. It is already a part of the

process whereby we evaluate drugs in this country, and I expect most Americans, if you

were to ask them, would say they just assumed that sound, scientific assessment is applied

to the rest of medical care. Unfortunately, too often that is not the case.

To do this kind of assessment in a systematic fashion would cost a tiny fraction of the to-

tal amount we spend today on health care, and that up-front investment in clinical re-

search to evaluate technology would, I believe, lead to both higher quality care and sig-

nificant saving of money in future years. Some researchers have spoken of spending just

one twenty-fifth of one percent of our health care expenditures on appropriateness re-

search: first, to conduct all the needed assessment of new technology; second, to examine,

where necessary, technology already in use; and third, to feed that information to the pro-

viders and users of care.

Much of what we do in medicine, as in everything else in life, we do because we have al-

ways done it that way. It is time to step back and examine what we are doing and where

we should be going in health care, which is what you are doing in these hearings and

what the Commission is trying to do.
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That brings me to my second point, the need for a vision for the American health care

system for the year 2000 and beyond. We need to have a goal in mind as we reexamine

where we have been and where we are going. This system-wide vision should incorporate

access for all to an adequate level of care with cost-effective delivery of services, and ap-

propriate, effective, and high quality care. Those are the three anchors of our policy.

We believe America can achieve this vision.

We start from the belief that an adequate level of health care is a social good and that it

is a moral obligation of a society to provide everyone with access to the health care sys-

tem. We would like to see patient and provider alike educated to understand the

enormous importance of a strong doctor-patient relationship. The kind of trusting rela-

tionship I am talking about could even go a good part of the way toward ending the un-

pleasant malpractice atmosphere that beleaguers so many physicians today. We must in-

corporate a solution for the malpractice problem into our vision. We have started by tak-

ing the views of the experts who have developed a variety of options to improve the cur-

rent system. The Commission's deliberations on improving quality and appropriateness

would not be complete without addressing the role of medical malpractice in physician

behavior.

We must also define what we mean by cost-effective, high quality care. We should define

who is responsible for it at every level. We must define the continuum of services to be

provided. And we need to build into such a new system the quality assurance measures

that would ensure that continuous feedback about the care rendered is built into the sys-

tem. Such a system would provide a culture of continual improvement for the entire sys-

tem of health care. There is a new concept with growing appeal throughout the country:

do it right the first time, rather than do it quickly and go about fixing it later. We could

build such a quest for continuing quality and, not coincidentally, more efficiency, into
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our vision for the future. We are encouraged by the work already begun in the quality

and appropriateness area by such organizations as the Institute of Medicine, the Joint

Commission on the Accreditation of Healthcare Organizations, the American Medical As-

sociation, the Health Care Financing Administration, the Council of Medical Specialty

Societies, and many of the individual specialty societies.

The third and final point I would like to make is that we need a new strategy to achieve

our vision, and noine can do this alone: individuals, business, unions, states, or the federal

government. What we need is a new and effective public-private partnership to invest in

the future of America's health care system. A system that works involves all sectors. Not

just government but providers, insurers, business, labor, patients (consumers), doctors, and

nurses. The National Leadership Commission on Health Care has brought these people to-

gether so that the players who are ultimately part of the strategy are the very ones who

developed it. These individuals can then carry the strategy back to the broader groups

they represent.

We are in the process over the next several months of hammering out this strategy. The

strategy will enable us to reach the Commission's vision of the future. We will also devel-

op the outline of one or more demonstration projects to take us part of the way there.

Perhaps a road test is the best way for everyone to get a look at the new model health

care system we will propose.

The Commission will brief the two presidential candidates and their staffs. We believe it

is helpful to everyone that there is a private, bipartisan effort to resolve these problems.

Just as health professionals are involved in finding new solutions to the problems that

beset us, so too are nontraditional groups involved: the corporations and labor unions who

are deeply involved in the effort to improve America's competitive position. The prob-
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lems are so large and systemic that they can only be resolved if we all put aside our

partisan differences and resolve to find answers.

What you are doing in these hearings will lay the foundation for what needs to be done.

We would like to bring back to this body the Commission's vision of what the health care

system could look like, the course we have charted to take us there, and the demonstration

projects that will illustrate what the new strategy will be able to accomplish. It is the

Commission's hope that this new vision of the future, a new systemic strategy for the

health care system, and the demonstration projects we develop will together provide a

basis for Congress, a new administration, and the private sector to join together in a new

investment strategy for the health of the country.
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Representative ScHEuER. Well, I am very grateful to both of you
for coming to testify here today. You've given us remarkably useful
and cogent and practical and hands-on testimony.

Congressman Rogers, may I ask when your report will be avail-
able because, frankly, if you have anything that would be appropri-
ate now or in the very near future, I would be glad to hold the
record of this hearing open so that we could print in the record
your committee's very valuable analyses and reports and recom-
mendations.

Mr. ROGERS. Well, that's very kind of you. I think the current
schedule is try to get it publicly released about January. But we'd
like to discuss that with you.

Representative SCHEUER. Let's discuss it. Maybe there's some
kind of synopsis, maybe there's some kind of statement you can
give us that would encapsulate and summarize the body of your
recommendations at this point in time which would be very, very
helpful to us.

Mr. ROGERS. And may I impose on you, Mr. Chairman, to intro-
duce you to the people who really are the workers. We get to speak
for them sometimes, but Dr. Henry Simmons, who is president of
the National Leadership Commission on Health Care, and Dr.
Peggy Rhoades, who is our director, do the hard work.

Would you stand?
Mr. RAY. They're shy, as you can tell. [Laughter.]

NEED BIPARTISAN SOLUTION

The other thing I wanted to mention to you is you commented
that this is a problem and the solution will be both a Republican
and Democratic one, not either/or.

Representative SCHEUER. It has to be.
Mr. RAY. I sit here and I look up in front and I realize that

you're carrying an awful lot of the weight for both Republicans and
Democrats. I applaud you for not only being here and conducting
these hearings, but the active participation of you as the chairman.
I think that's very commendable.

Representative SCHEUER. Well, we've had quite a degree of par-
ticipation from our members.

As Paul Rogers knows very well, all 535 of us in this institution
are pulled from pillar to post. We're overstretched and the time de-
mands on us are incredible and really not very rational.

We didn't have any participation today. We had the Prime Min-
ister of Australia appearing before the House in the last hour or
two. I regret that more Members of Congress didn't have the privi-
lege of hearing you. But they'll certainly read your testimony and
we will certainly include it in our report and concentrate on what
you've had to say because, frankly, we've had a very distinguished
group of medical and health professionals appear before us in what
have been 40 or 50 hours' worth of hearings and dozens and dozens
of witnesses.

But you are the two preeminent lay people with towering politi-
cal experience and background, and you have evidenced marvelous
political leadership, and have brought your talents to bear on our
national health system. It's absolutely essential that we have that
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kind of nonhealth professional, but political and social and societal
expertise and leadership that you two have brought to this matter.

FINANCE TRAINING IN CARE ASSESSMENT

Let me ask the two of you, as men who have had this towering
political experience and just as towering political credibility, how
have we gotten to this point where we're spending all these billions
on high technology, on processes, on procedures, on operations, on
surgery, on products, and virtually nothing as a society in letting
either the health professionals know or letting health consumer
know what works and what doesn't work?

You've taken us to the mountaintop and shown us a condition
that's almost unbelievable in a sophisticated, high-technology socie-
ty that we haven't learned to review and appraise and examine in
a scholarly way what our health professionals and the free enter-
prise community hath wrought. How can this be?

Mr. ROGERS. Well, I think a lot of it maybe started because medi-
cine is an art. It started that way, as you know, and it's taken a
few hundred years now to get us where we're moving toward sci-
ence all the time.

When we go to the doctor, the doctor is supposed to know what
he's doing. And they get these practices going and no one stops to
really analyze.

Representative SCHEUER. Well, what I'm really asking is how
could we be at this position, especially with the explosion in the
last decade or two of these products, of new technology?

I mean, when you think of it, CAT scanners, MRI that you dis-
cussed, Congressman Rogers, open-heart surgery, organ trans-
plants. All of these date back little more than a decade. We've had
an explosion of high-technology outputs from our society, from the
science and technology that our brilliant academic and industrial
community, health industry, have produced.

How come there's been so little effort at evaluating it?
Mr. ROGERS. Because we haven't paid for it, that's why. If we in-

sisted that these studies be done and provided financing for those
studies, they would have been done. And that's what we have to
face up to.

It's just like I noticed your question to the Surgeon General
about why haven't we moved more toward prevention? Counseling?
And he said, well, the glamour. That's part of it. The glamour of
doing the acute, dramatic saving of a life. That is where the doctor
gets the satisfaction. Unfortunately, one doesn't see the results of
prevention for years.

But the main reason is because we're not paying doctors to do
counseling and preventive medicine. And they're not going to do it
until they're paid. We have to arrange some mechanism to bring
about change.

Representative SCHEUER. It isn't to be found in the reimburse-
ment schedule. That's what you're saying.

Mr. ROGERS. Well, of course.
Mr. RAY. Isn't all of this so exciting? Two things. One is health

is, to most people, the most important thing of life. And so, cost
doesn't make a lot of difference.
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Second, they haven't had to worry about costs when providers
covered total costs in the past. And then, third, all technology is
exciting and we live in that age when everything is new and differ-
ent and more exciting.

We used to marvel at the television set. Then we marvelled at
going to the Moon. And now, when you have an MRI, and if you've
ever been in one and you look at what it does and it looks at that
skeletal arrangement from all different angles, it's very exciting.
And everyone believes that they'll spend anything on health to feel
better, to have a longer life.

Now we're beginning to look at it a little differently, as I heard it
discussed earlier by the Surgeon General. States are looking at it
differently. People have to look at it differently. And certainly, pro-
viders look at it differently.

So I think you live in this special country that has led us to be-
lieve that there's going to be something better tomorrow and let's
reach for it and we'll somehow afford it.

Well, we're finding we can't afford everything. And not all of it
is producing good results. I remember companies got so enchanted
with new computers. They bought computers very rapidly and
went broke because they couldn t afford the computers and they
couldn't afford training people and having people use them when
they could use a card system that was much better.

I think the medical profession is somewhat in that same state.
Representative SCHEUER. Well, you talk about training. Are we

failing to train doctors? Are we failing to train peer review com-
mittees in hospitals how to effectively evaluate all these new proce-
dures and processes and products?

How should that training program be organized? And who
should pay for it? And how should it be institutionalized? Should
we require a small percentage, perhaps a percentage point or two,
of what is spent in developing new technology, whether it's in the
public sector or the private sector be set aside for evaluation?

How should we do that, Congressman Rogers. You've had so
much experience as the leader of health legislation here for almost
a decade.

Mr. ROGERS. I think what you suggest is probably a good idea.
Certainly, we have to find some technique to bring about those
studies and we're going to have to have some technique to pay for
it.

It may be as the developers themselves come forward, maybe re-
search should be part of an approval process that will at least give
us an effectiveness study.

Representative SmCEuER. We do that, don't we, with the Food
and Drug Administration?

Mr. RoGERS. Certainly.
Representative SCHEUER. We require the drug companies to pay

very substantial fees that, in effect, cover a good deal of the cost of
the scrutiny and the evaluation that FDA gives.

Mr. RoGERs. And there is some, of course, done with the medical
device law, as you recall. But we're not doing the tying together of
the delivery techniques and, an outcomes study, which probably
should be done. The commission will be looking at this, and we'll
come back to you.
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Representative SCHEUER. Very good. I can't think of anything
that would be more helpful.

Are you under time pressure?
Mr. ROGERS. No. I just don't want to hold you up.
Representative SCHEUER. Should doctors be trained in medical

school to be a little more selective or should doctors be instructed
in hospitals through peer review groups and quality control groups
to be a little bit more selective in these high-tech procedures and
techniques and surgery and so forth?

Should they have to justify it? Should they have to explain why
they're doing it, so that there's a record that they did go through a
judgmental process, a serious judgment process in selecting a pro-
cedure and considering alternates and so forth and validating this
procedure for its effectiveness in terms of improving health out-
comes, for its cost effectiveness, for its reasonableness, its appropri-
ateness?

Should that be part of the process that has to take place before a
doctor engages in surgery or uses a new product, a new high-tech
product or system?

Mr. ROGERS. Well, I think, basically, this is the process that goes
through that doctor's mind, and it should.

Now, I don't think you want to make too many hard regulations
where you, in effect, are binding the physician so he's afraid to do
anything. I think you have to be very careful about that because
there still is a lot of art in- medicine, of course, along with the sci-
ence backgroulnd.

But I think that is a process a doctor goes through. You take
second opinion. It's simply an- extension of what you're saying
there, that it's a confirmed judgment that this surgery is appropri-
ate or that certain procedures should be used.

Now, as we do studies, we'll be able to know better how to make
those judgments. Por instance, right now, Blue Cross & Blue Shield
will not pay for certain testing on certain diseases, you see. They
won't pay for it because they say it's a useless one. It s been shown
that these really are not helpful.

Well, that payment mechanism is a very strong lever to get
people to react quickly. And as we gain this knowledge, that will be
used.

So I think it will go through a doctor's mind and, of course, there
will be constant training. There should be, yes, in medical schools.
It's a constant problem, I think, to keep doctors up to date with all
the new technology, what's really effective, what isn't.

But what they have to have is testing to really make intelligent
judgments.

Mr. RAY. I think the commission has been very much interested
in that very subject. There's more and more pressure for physi-
cians to do precisely what you're talking about, anyway. Malprac-
tice is a case in point.

I think however it comes about, it's almost inevitable, but that
that's going to be an outcome.

I wanted to also make the comment-I was surprised about the
training of physicians in med schools. I was surprised to learn how
many doctors perform certain procedures that seem quite appropri-
ate to that doctor because that's what the doctor learned in med
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school, only to find out that those procedures were never tested.
There's been no followup, no research, no evaluation whether it's
good or bad or whether it's the right procedure or not.

They're doing what they were taught to do and they think and
believe and that's the reason I think sometimes they Wet resentful
when people question them, because they know they're doing what
they were taught to do.

Representative SCHEUER. Twenty or 30 years ago.
Mr. RAY. Twenty or 30 years ago.
Mr. ROGERS. That's right.

NEED JOINT PUBLIC-PRIVATE TECHNOLOGY ASSESSMENT

Representative SCHEUER. Now, Mr. Rogers, you're aware that
shortly after this administration took office, it abolished the Na-
tional Center for Health Care Technology, which is the agency re-
sponsible for providing assessments of new major medical technol-
ogies. And this was transferred to another agency.

It's apparently still within HHS, but is has a minor role in the
National Center for Health Services Research.

Based on your experience, how do we take this whole question of
appraisal of new health technology and evaluation of new health
technology off the back burner. How do we get it out of the shad-
ows and onto the front burner where we fund it properly and re-
quire testing and evaluation of all new procedures, products of all
kinds, just, as a routine matter, as we do with the Food and Drug
Administration?

And how do we mandate that doctors have to make reasonable
judgments based on a consideration of alternatives that are part of
a record before they go ahead and invoke this new procedure or
new product or new surgical technique?

Mr. ROGERS. Well, a lot will be testing. I think it has to be done
in the private sector as well as governmental. But I think the Gov-
ernment will have a definite role, no question about it.

Representative SCHEUER. And what should that role be?
Mr. ROGERS. I think we need to have a center where research can

be done or coordinated, where we have the expertise.
Now whether it would be done at the Institute of Medicare or at

the National Institutes of Health, where extramural research is
combined with some intramural research, that could be possible.
But I think it should be a joint private and governmental ap-
proach.

Also, I think the whole process of the doctor making the judg-
ment has to be an educational process, bringing the knowledge to
them. It has to be ingrained in them in their medical school and
their whole training. And I don't think we've done a proper job.
And a lot of it is because, as Governor Ray said, they simply
haven't had the real facts there to use or to train with because
they haven't had that knowledge.

So that is an area that the commission, I hope, will address. I'm
sure it will because it's so important. And we hope to come back
with some suggestions that we would be glad to share with you.

Representative SCHEUER. Well, very good. We will convene a
hearing on your thinking, your conclusions, your recommendations,
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just as soon as that report is ready. And, of course, I would yield to
my colleague, Congressman Waxman of California, who now chairs
that Health and Environment Subcommittee

Mr. ROGERS. Maybe we could do it jointly.
Representative SCHEUER. Maybe we could.
Mr. ROGERS. We'll talk about it, anyhow, and see what we can

do.
Representative SCHEUER. Right.
Mr. ROGERS. Thank you.
Representative SCHEUER. This has been extremely helpful testi-

mony this morning, from two hands-on practitioners of not the
medical arts, so much as the governmental arts in the field of
health care, and it been an extremely valuable additional overlay
to the 8 or 9 days that we've had already of testimony from health
professionals.

You have augmented their testimony in a way that is incompara-
bly valuable to us and we thank you very, very much for your testi-
mony.

Mr. ROGERS. Thank you, Mr. Chairman. Thank you for your gra-
ciousness to us. We will be in touch. We commend you.

Representative ScHEuER. Wonderful.
Mr. RAY. Meanwhile, stay healthy. [Laughter.]
Representative SCHEUER. Thank you. I have to participate in

what's going on on the floor now. So we're going to have to suspend
this hearing for about 15 or 20 minutes.

Let's say until about 12:35, maybe 12:40. I regret this, but it's one
of those things.

Thank you very much.
[A 20-minute recess was taken.]

ROLE OF RESEARCH AND PREVENTION

Representative SCHEUER. Well, the subcommittee will recom-
mence its hearing.

I want to express my deep apologies to you gentlemen for having
killed-what, almost 2 hours? I am mortified. But that's the way
the congressional schedule went.

We'll conclude this hearing and, indeed, the entire set of hear-
ings, with a panel on the role of research and prevention.

We have two very distinguished witnesses. It's proper that we
should end this set of hearings on the need for research, which is
manifest, and the need for prevention which is even more manifest.

We'll hear from Mr. William Raub, Deputy Director of the Na-
tional Institutes of Health, and Mr. Edmund J. McTernan, profes-
sor and dean of the School of Allied Health Professions at the State
University of New York at Stonybrook in my own State.

I don't know if either of you gentlemen were here when we were
hearing the other witnesses. But you heard some of the matters we
were discussing and the need for research, the urgent need for
more focus on prevention and health care and wellness, rather
than sickness care, curative care.

So we'd be happy to hear you address, if you wish, any of the
questions that you heard discussed either by members of prior
panels or from myself.
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Now, your statements as prepared will be printed in the record.
So what I hope you will do is take such time as you wish. We're
now down to the last panel. There's nobody waiting for us. You can
take as much time as you'd like and chat with us informally, with
the sure knowledge that your prepared statements will be printed
in the record.

All right. So, Mr. Raub, why don't you start out and take such
time as you may need.

STATEMENT OF WILLIAM F. RAUB, DEPUTY DIRECTOR, NATION-
AL INSTITUTES OF HEALTH, DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Mr. RAUB. Thank you very much, Mr. Chairman.
Representative SCHEUER. Again, my profound apologies for this

long delay.
Mr. RAUB. No apology necessary, sir. It goes with the territory.
Representative SCHEUER. Thank you.
Mr. RAUB. I'm pleased to have this opportunity to represent the

National Institutes of Health in this important and informative
series of hearings.

My oral testimony today will highlight a few points from the pre-
pared statement that we already have submitted, as you indicated.

Biomedical research has led to remarkable improvements in the
health of our citizens and holds promise for even more impressive
advances. Both the pace and the character of this research have
markedly increased in the recent past, largely due to the strong,
sustained support that the Congress and the President have provid-
ed through the National Institutes of Health.

The most prominent qualitative change has been the maturation
of molecular biology, with the attendant emergence of biotechnol-
ogy-based agents and procedures for the diagnosis, treatment, and
prevention of disease.

At the same time, the pace is becoming ever more brisk, as medi-
cal scientists progressively shorten the time between discovery and
application. Thus, no one can project with certainty the nature and
effects of these discoveries over the next 5 years, much less -into the
next century.

GOOD SYSTEM OF RESEARCH IN PLACE

Nevertheless, some general areas of future progress seem clear.
Beginning in the broadest terms, Mr. Chairman, my NIH col-

leagues and I suggest that our current approach to fostering bio-
medical research will serve the Nation well for the foreseeable
future. The NIH invests in scientific inquiry all across the spec-
trum, from basic science to targeted projects directly in health care
settings.

We place particular emphasis on the elucidation of fundamental
life processes at the cellular and molecular levels in health and dis-
ease, for such insights generally are the key to opening new aye-
nues for targeted efforts.

At the same time, we are quick to pursue promising leads for
clinical trials of new, preventive, diagnostic, or treatment meas-
ures, for such efforts are vital to ensuring that the results of publi-
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cally funded research in basic science are put to appropriate use in
the national health care system without undue delay.

Moreover, we pursue our objectives through a heterogenous
array of performers, including our intramural laboratories and
clinics, those of academic health centers and other institutions of
higher education, and a host of other not-for-profit and commercial
organizations.

All told, over 1,600 institutions are engaged in NIH-funded re-
search. Although the relative emphasis among objectives and strat-
egies surely will change from time to time, the current model

m should serve effectively far into the 21st century.
IMMENSE HEALTH BENEFITS FROM RESEARCH

Biomedical and behavioral research results have already yielded
immense health benefits. For example, the development of vaccines
led to the worldwide elimination of smallpox and to the effective
prevention of polio, diptheria, measles, yellow fever, and other in-
fectious diseases.

Similarly, great advances have been made in the treatment of
many cancers, with one-half of all cancer cases now regarded as
curable if diagnosed early and if treated in accord with the latest
knowledge. And the decline in deaths from stroke has been greater
than 50 percent over-the last 30 years.

To be sure, high-tech medicine, as discussed this morning, has
played its part. The revolution in microelectronics and computers
has fostered an unprecedented series of important medical techno-
logic innovations, such as noninvasive diagnostic imaging proce-
dures. CAT scanning, ultrasound and magnetic resonance imaging
have led to the improved ability to detect and accurately diagnose
disease or its lethal consequences at the earliest and most treat-
able, and perhaps even preventable, stage.

At the same time, rapid advances in biophysics have led to im-
proved surgical techniques and tools. Lasers are now being used
routinely in the control and treatment of diseases of the retina of
the eye, diseases that in the past would have led to blindness, and
in the control of bleeding in a variety of surgical situations and
procedures.

Carefully focused ultrasound is being used successfully in the
treatment of kidney and gall bladder stones, mitigating the need
for more expensive and traumatic invasive surgical procedures.

Perhaps the headiest area of research advance in recent years
has been the area of molecular biology. Recombinant DNA and
gene-cloning techniques have enabled production of biologically
active substances, such as growth hormone and insulin, as well as
tissue plasminogen activator, known as TPA, a substance that can
dissolve clots in the coronary arteries in a matter of minutes, thus
preventing the loss of heart muscle that would have normally oc-
curred with the acute closure of a coronary artery in a heart
attack.

Recombinant DNA techniques have also led to rapid elucidation
of complex disease processes. For example, the work of Nobel Prize
recipients Drs. Brown and Goldstein, which led to the discovery of



871

a special cell receptor that is critical in controlling the level of
blood cholesterol.

Other advances in molecular biology have produced a knowledge
explosion regarding the immune system, leading to marked im-
provement in the ability of patients to receive and tolerate organ
transplants, opening promising new approaches in the treatment of
many different cancers, and providing the conceptual basis for
much of the research to combat acquired immunodeficiency syn-
drome.

Present knowledge of the human genome has led to the identifi-
cation of gene markers for Huntington's disease, muscular dystro-
phy, and one type of Alzheimer's disease, with the potential for the
first time of an effective treatment and possibly complete preven-
tion of these conditions, perhaps early in the next century.

COST EFFECTIVENESS OF RESEARCH

Turning from looking at gains from research in terms of im-
proved health to thle cost effectiveness of such research, I will cite
but one example in the interest of brevity. My prepared statement
presents several others and many more still could be provided for
the record if the committee would find that useful.

Consider the prevention and treatment of neonatal respiratory
distress syndrome, a life-threatening set of breathing problems that
often afflict babies right after birth, especially when that birth is
premature.

Extensive studies in animal models demonstrated that adminis-
tration of synthetic and natural corticosteroids before birth acceler-
ated lung maturation and significantly diminished the occurrence
of respiratory distress syndrome.

A clinical trial conducted by our National Heart, Lung, and
Blood Institute between 1976 and 1983 demonstrated the safety and
efficacy of corticosteroid administration for pregnant women with
expected premature delivery and gestational age between 26 and 37
weeks.

The Institute estimates that the annual health care cost of this
condition before corticosteroid treatment was used was almost $1.5
billion. After treatment, the annual cost was just over $1 billion, or
an annual savings in the range of $500 million.

FUTURE CHALLENGES IN RESEARCH AND APPLICATIONS

The 21st century will bring its excitement, but also its- chal-
lenges. And among those that we will face, two warrant special at-
tention.

First, if we are to maintain the pace of scientific advances, we
must ensure that there is a continuing supply of bright and well-
trained scientists. However, the number of Americans available for
these careers may be declining. For example, the number of 22-
year-olds is projected to drop more than 25 percent from its current
level before the end of this century. If even the current number re-
mains stable, a significant increase in the proportion of 22-year-
olds attaining scientific and engineering degrees would be required
to meet the projected research needs.
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Unfortunately, the baccalaureate degrees awarded in the life sci-
ences have declined steadily since 1977 to the present. Our educa-
tional programs at all levels will face an enormous task in attract-
ing and preparing the talent that will be needed as we go into the
next century.

Another challenge is that of transferring gained knowledge into
practical application. To accomplish this, NIH recognized in the
early 1970's that the Nation needed a new process to assess new
and controversial technologies, while presenting them in a fashion
that would facilitate their application into the practice of medicine.

This led to the creation of our Office of Medical Applications and
Research as a means of transferring these discoveries to practicing
physicians in a timely manner.

Over the past 11 years, this Office has administered 69 consensus
development conferences, as we call them, covering a wide range of
medical procedures, drug treatment and medical device usage. This
consensus process has become a principal scientific forum where
medical innovations are assessed and results publicly disseminated.

We intend to continue and to strengthen this process in the
future.

FUTURE EXPECMATIONS AND NEEDS

In conclusion, Mr. Chairman, advances in biomedical research
and its derivative technologies hold great promise for improving
the health of Americans in the next century. This research almost
surely will make it possible to prevent many diseases outright and
to intervene so early in the course of others that most adverse ef-
fects are averted.

The result in savings and lives, suffering and health care costs
should repay the investment many times over.

This morning, we heard eloquent testimony with respect to the
need for effective and sustained public health information and re-
lated activities. NIH strongly endorses those concepts.

We stress, however, that the public health arena needs a scientif-
ically sound message if it is to have its full and true effectiveness.
We see NIH's principal role as ensuring the generation of the sci-
entifically sound message and participating as best we can in the
array of professional and public education endeavors that would
help achieve those public health goals.

Thank you, Mr. Chairman, for the opportunity to testify; and I'll
be glad to respond as best I can to questions you may have.

[The prepared statement of Mr. Raub, together with supporting
information, follows:]
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PREPARED STATEMENT OF WILLIAM F. RAUB

Good morning Mr. Chairman. My name is Dr. William Raub, Deputy Director

of the National Institutes of Health. I am pleased to appear before you today

to discuss some of the recent and exciting developments that have occurred in

biomedical research and to cautiously suggei' some directions this research

may take us.

Biomedical research is an important national enterprise that has led to

remarkable improvements in the health of our citizens, and that continues to

hold promise for even more impressive advances. The pace and character of

this research have markedly increased in the past several years, largely-due

to the support and conduct of such research by NIH. The most prominent

qualitative change has been the maturation of molecular biology with the

attendant emergence of biotechnology-based agents and procedures for diagnosis

and treatment of disease. At the same time, the pace continues to increase as

medical scientists progressively shorten the time between discovery and

application. Thus, accurate projections of the nature and effects of these

discoveries are difficult over the next five years, much less into the next

century. Nevertheless, some general areas of future progress seem clear and

prognostication reasonable.

Beginning in the broadest terms, my colleagues and I suggest that our

current approach to fostering biomedical research will serve the Nation well
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for the foreseeable future. The NIH invests in scientific inquiry all across

the spectrum from basic science to targeted projects directly in health care

settings. We place particular emphasis on the elucidation of fundamental life

processes at the cellular and molecular levels in health and disease, for such

insights generally are the key to opening new avenues for targeted efforts.

At the same time, we are quick to pursue promising leads for clinical trials

of new preventive, diagnostic, or treatment measures, for such efforts are

vital to ensuring that the results of Federally funded basic science are put

to appropriate use in the national health care system without undue delay.

Moreover, we pursue our objectives through a heterogenous array of performers,

including our intramural laboratories and clinics, those of academia health

centers and other institutions of higher education, and a host of other not-

for-profit and commercial organizations. Although the relative emphasis among

objectives and strategies surely will change from time to time, the current

model should serve effectively far into the twenty-first century.

Biomedical and behavioral research results have already yielded immense

health benefits. For instance, the development of vaccines led to the

worldwide elimination of smallpox, and to the effective prevention of polio,

diphtheria, measles, yellow fever, and other infectious diseases. The

diagnosis of many neurologic disorders that previously required invasive and

potentially risky tests such as cerebral angiography or pneumoencephalography

can now be accomplished on an outpatient basis more safely with CAT and MRI
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scanning. Many surgical procedures can be performed more quickly and safely

with new technologies. The death rate from coronary heart disease has declined

at an unprecedented rate. Great advances have been made in the treatment of

many cancers with one half of all cancer cases now regarded as curable if

diagnosed early and if treated in accord with the latest knowledge; and the

decline in deaths from stroke has been greater than 50 percent over the last

30 years.

The revolution in microelectronics and computers has fostered an

unprecedented series of important medical technologic innovations, notably in

the use of non-invasive diagnostic procedures such as CAT-scanning, ultrasound

and magnetic resonance imaging, in the use of monitoring equipment for the

fetus and newborns, and in the now-routine use of intensive care units for

critically ill patients. These techniques have led to the improved ability

to detect and accurately diagnose disease or its lethal consequences at the

earliest and more treatable and perhaps even preventable stages.

For example, diagnosing early disease changes in the arteries to the heart

is now possible and will continue to improve over the next several years.

Soon, with minimal inconvenience and risk to the patient we will be able to

identify accurately and follow the development of atherosclerotic plaques in

these arteries and intervene before the artery becomes so narrowed that blood

flow is significantly compromised. With these techniques the prevention of
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heart attacks will be improved even more than possible today. Further, the

years of epidemiological and prevention research have allowed us to identify

the important, modifiable life style risk factors, namely high blood

cholesterol, high blood pressure and cigarette smoking, that increase the risk

for these dreaded diseases. Ongoing research results should help us to

intervene to prevent diseases and disabilities even more effectively than we

have been able to do in the past.

Rapid advances in biophysics have led to improved surgical techniques and

tools. Lasers are now being used routinely in the control and treatment of

disease of the retina of the eye that in the past would have led to blindness

and in the control of bleeding in a variety of surgical procedures. Carefully

focused ultrasound is being used successfully in the treatment of kidney and

gallbladder stones, mitigating the need for more expensive and traumatic

surgical techniques.

A variety of improvements in biologically suitable materials has allowed

the development of improved pacemakers and defibrillators for the heart, of

implantable insulin pumps for the diabetic patient, of artificial joints to

replace destroyed and painful arthritic joints, of dental implants to perma-

nently replace lost teeth, and of cochlear implants that allow totally deaf

people to hear sound.
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A virtual explosion in molecular biology has led to recombinant DNA and

gene cloning techniques that have enabled production of biologically active

substances such as growth hormone and insulin, as well as tissue plasminogen

activator (TPA), a substance that can dissolve clots in the coronary arteries

in a matter of minutes, thus preventing the loss of heart muscle that would

have normally occurred with the acute closure of a coronary artery in a heart

attack. Recombinant DNA techniques have also led to rapid elucidation of

complex disease processes, for example, the work of Nobel Prize recipients

Drs. Brown and Goldstein, which led to the discovery of a special cell receptor

that is critical in controlling the level of blood cholesterol. Other advances

in molecular biology have produced a knowledge explosion regarding the immune

system, leading to marked improvement in the ability of patients to receive and

tolerate organ transplants, opening promising new approaches in the treatment

of many different cancers, and providing the conceptual basis for much of the

resarch to combat acquired immunodeficiency syndrome.

Present knowledge of the human genome has led to the identification of

gene markers for Huntington's disease, muscular dystrophy, and one type of

Alzheimer's disease, with the potential for the first time of an effective

treatment and possibly complete prevention of these conditions, perhaps early

in the next century. The NIH and its grantees historically have had the

leadership role in mapping and sequencing the human genome. There is

tremendous excitement and promise about what these efforts hold for the

future of humankind.



878

For example, last week in the Washington Post, on the front page, a story

highlighted how scientists at the National Institutes of Health have designed a

novel medical experiment that would put genetically altered cells in human

beings. Drs. Steven Rosenberg, NC., and W. French Anderson, NHLBI, proposed

inserting a "marker" gene into a newly identified type of cancer-fighting cell

and then placing the altered cells into patients. The proposed procedure,

while not a therapy, would initially be used to help follow the progress of a

new cancer therapy being used to attack melanoma, a skin cancer, and kidney

cancer. More significantly, it would institute a class of treatment that

doctors have been pursuing for more than a decade. Ultimately, doctors hope,

human gene therapy could be used to cure such illnesses as cystic fibrosis,

muscular dystrophy, or sickle cell anemia.

Turning from looking at gains from research in terms of improved health,

to the cost effectiveness of such research, I would cite just three examples

of health care cost savings resulting from biomedical research efforts.

Research efforts from the mid-1960's onward, much of which was NIH-funded,

resulted in an effective vaccine for hepatitis B in 1982. Hepatitis B virus

(HBV) is responsible for a significant disease burden in populations around the

world. In the United States an estimated 200,000 cases are estimated to occur



879

each year. Transmission is most commonly by contaminated needles or blood,

through sexual contact, or perinatal transmission from infected mother to her

newborn infant. Both presentation of disease symptoms and outcome are

variable. Infections in adults and children can be either asymptomatic or

symptomatic. Disease in symptomatic cases ranges from mild pain and impairment

to fulminant hepatitis and death during the acute phase of infection. Both

symptomatic or asymptomatic infections have outcomes of either full recovery or

development of chronic disease. It is estimated that yearly health costs of

this disease before the vaccine were about 225 million dollars, and afterwards

about 130 million dollars, an annual savings of nearly 100 million dollars.

Another area is the prevention and treatment of the neonatal respiratory

distress syndrome. Extensive studies in animal models for respiratory distress

syndrome (RDS) had demonstrated that antenatal administration of synthetic

(dexamethasone) and natural (cortisol) corticosteroids accelerated lung

maturation and significantly diminished the occurrence of RDS. An NHLBI-

sponsored clinical trial was conducted between 1976 and 1983 and demonstrated

the safety and efficacy of corticosteroid administration for pregnant women

with anticipated premature delivery and gestational age between 26 and 37

weeks. It is estimated that the annual health care cost of this condition

before the treatment was $1,455,000,000. After treatment the annual cost was

$1,155,000,000, or a savings of $300,000,000.
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A third area of the cost saving effects of biomedical research application

has been in the treatment of diabetic retinal disease by laser surgery called

photocoagulation. In 1971 a nationwide clinical trial, the Diabetic

Retinopathy Study (DRS), was begun under the sponsorship of the National Eye

Institute to determine conclusively whether photocoagulation was safe and

effective for treating advanced stages of diabetic retinopathy. The DRS showed

that photocoagulation treatment can substantially reduce the chance that people

with advanced diabetic retinopathy will suffer severe visual loss. It was

estimated that the annual cost of this disorder was 71 million dollars before

laser treatment and 39 million dollars after, for an annual savings of 32

million dollars. The positive findings of the DRS suggested that photo-

coagulation might also be effective in treating less advanced stages of

diabetic retinopathy. A controlled clinical trial to test this hypothesis,

known as the Early Treatment Diabetic Retinopathy Study (ETDRS), was begun in

1977 and is continuing today.

Challenges

To maintain the pace of scientific advances we must ensure that there

is a continuing supply of bright and well-trained scientists. The Government-

University-Industry Research Roundtable (GUIRR) of the National Academy of

Sciences has been exploring issues relating to the development, identification,

recruitment and retention of such science and engineering talent. In evaluat-

ing the talent pool, the GUIRR predicts that the demand for scientists and
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engineers will remain strong in both industry and academia, but that at the

same time the number of Americans available for these careers may be dec in-

ing. For example, the number of 22-year-olds is projected to drop more than

25 percent from its current level'before the end of this century. If even the

current number remained stable, a significant increase in the proportion of

22-year-olds attaining scientific and engineering degrees would be required to

meet the projected research needs. In fact, the roundtable group estimated

that to maintain the 1985 level of potential research trainees into the 1990s,

the degree award rate would have to increase by 30 percent. Unfortunately, the

baccalaureate degrees awarded in the life sciences has decreased steadily since

1977 to the present; in 1977, 78,472 degrees were awarded whereas only 57,812

were awarded in 1985, a 26% decrease.

Another challenge is transferring gained knowledge into practical

application. To accomplish this, the NIH recognized in the early 70's that a

creative process must be developed, that would assess new and controversial

technologies, while presenting them in a fashion that would facilitate their

application into the practice of medicine. This led to the creation of the

Office of Medical Applications of Research (OMAR) as a means of transferring

these discoveries to practicing physicians in a timely fashion. Over the past

11 years OMAR has administered 69 consensus development conferences covering a

wide range of medical procedures, drug treatment and medical device usage. The

NIH consensus process is the main scientific forum in the nation where medical

89-804 o - 89 - 29
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innovations are assessed and the results publicly disseminated. Many of these

conferences have evaluated the safety and efficacy of such complex medical

technologies as CAT and MRI scanning, coronary artery bypass surgery, total hip

joint replacement, intraocular lens implantation, and plasmapharesis. The

consensus statements that have resulted from these meetings have provided

important guidance to other government agencies, third party payers, and the

public.

Summary

In conclusion, advances in biomedical research and its derivative

technologies hold great promise for improving the health of Americans in the

next century. This research almost surely will make it possible to prevent

many diseases outright and to intervening so early in the course of others that

most adverse effects are averted. The resultant savings in lives, suffering,

and health care costs should repay many times over the investment in gaining

the'rnowledge that makes such savings possible.

This concludes my prepared statement. I would be pleased to answer any

questions you might have.
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APPENDIX

NIAM 19R9TPURPOSE ARMRTS CENTERS

The Multipurpose Arthritis Centers CHACs) Program was authorized by the
National Arthritis Act of 1974 and funded after the National Commission
on Arthritis and MuscUloskeletal Diseases delivered the Arthritis Plan
to Congress in 1976. In 1977 and 1978, 22 centers were funded from
about 70 applications. There were three components in these early MACs:
Research, Education and Training, primarily for health professionals.
Caimunity programs were geared primarily toward the development of
teaching aids to reach primary care providers and identifying under
served patient populations. Development and Feasibility Studies were
introduced in 1978 and existing centers were encouraged to apply for
them as supplements. In 1979, as the initial three year funding expired
and a large number of Centers came up for renewal, the MACs began theirrapid evolution to a primarily research orientation in all components.
Core units were added in 1980. In 1982, The three components were
renamed Research, Education and Community/Health Services Research,
acknowledging the emergence of Health Services Researdh as a significant
element in Center activities. In Research and Fducation/Commnity/
Health Services Research. The focus is now quite clearly directed toresearch in both these components. Thus, the Educatiorn/C sxnity/Health
Services Research component has had a rapidly evolving role in the MACs.

With this background, it is easier to understand why it is difficult to
point to concrete measurements of the impact of the Education/Commlnity/
Health Services Research component. During 1977-80, the goals were
largely oriented at training health professionals and the patients about
arthritis. Little emphasis was placed on measuring the effectiveness of
the training , much less the impact. Questions about evaluation of
programs and their impact are not praminent in summary statements until
1983-84.

On a community health level, most Multipurpose Arthritis and
Musculoskeletal Disease Centers provide leadership in cammunity and
state arthritis awareness. The following are notes taken from recent
reports of the various long standing Centers to the Program Director at
NIH to illustrate programs that have had an impact for health care.

o The University of Alabama at Birmingham Multipurpose Arthritis and
Musculoskeletal Diseases Center has developed programs to reach a
rural, medically under served community. Working with the Center, the
School of Public Health evaluated the cost and impact of rheumatic
diseases in Alabama and the specific need for vervices and for health
manpower training. This study lead to the development of Project
H.E.L.P., a service network that provides an organized system to
disseminate information programs and materials and the technical
expertise to support community health resource development. The
center also established the Arthritis Information Service (AIS), a
toll-free public information telephone service for Alabama. This
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service is staffed by trained volunteers. In addition to respcxdin
to public inquiries aboAt arthritis, the AIS provides arthritis
related program content for the community organization meetings and
health fairs.

a The Irdiana University Multipurpose Arthritis and MSsacloskeletal
Diseases Center has worked with the State Board of Health and the
Suhmnmittee on Handicapping Conditions in Adults Task Force to
identify state deficiencies in the care for patients with arthritis
and to generate state level health policies. A slide tape program on
Arthritis and the Elderly, developed by the Indiana Multipurpose
Arthritis and iusculoskeletal Diseases Center, is highly popular and
has been viewed by approximately 4,000 people. The program is
designed for use by leaders of programs for senior citizens and does
riot require inperson participation of professional staff. At the
university, a unique Performing Arts Medicine Program has been
established, consisting of patient care activities, research and
educatiocutreach programs. The clinic, which is multidisciplinary
and staffed by physicians who are themselves mlsicians, deals with
performance-related health prcblens of instrumentalists, vocalists and
dancers.

o The Multipurpose Arthritis and Musacloskeletal Diseases Center at
Boston University has presented a major continuing medical education
course entitled "WorkshIps in Mlwiloskeletal Disease: A Unique
learning Experience for the Practitioner", attended by fifty
internists and fawily practitioners from the New England and New York
areas. An ongoing program has been the development of instruments for
a formal evaluation of the status of family practice and internal
medicine house officer education in rheumatology. A major
contribution to health services research at the national level has
been the Arthritis bIpact Mlasirint Scale (AIMS). This health
status measure is a self administered patient self-report on problems
on nine specific areas: mobility,physical activity, dexterity,
household activities, activities of daily living, social activity,
anxiety, depression and pain. The AIMS instrument has proved highly

,successful and is being used by a wide variety of researchers in aid
outside of rheumatology areas.

o The Multipurpose Arthritis and Nmcusloskeletal Diseases Center at the
University of California at San Francisco has focused on health
services research. One project has been to establish a panel of
patients with rheumatoid arthritis being seen by board certified
rheumatologist. To this panel of abaot 1000 patients, questions can
be posed to address problems for health research. Sudi panel studies
have included how work characteristics alter the probability of work
loss among patients with rheumatoid arthritis and a determination of
the risk factors for institutionalization among elderly persons with
rheumatoid arthritis. Another study is examining how various
therapies for rheumatoid arthritis affect the patient's life.

o The Multipurpose Arthritis and Musailoskeletal Diseases Center at
Stanford University developed the Arthritis-Self-nagement Program.
This important and impressive program has been shown to increase
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patient self-management behavior, decrease pain, and shows trends
toward less disability and depression.. Originally tested and
developed with over 4,000 arthritic patients in the San Francisco Bay
area, over 15,000 patients nationwide have now participated in the
program. The Arthritis Foundation has disseminated the program. The
Center has the cooperation of major medical care systems, such as the
Kaiser Health Plan and the Midpennisula Health whether certain
services are cost effective ard/or increase patient satisfaction. The
Stanford Multipurpose Arthritis and Musculoskeletal Diseases Center
has also played a major role in the American Reamtim Association
Medical Iforatio System (ARAMUS).

O The Multipurpose Arthritis and Musculoskeletal Diseases Center at
Brigham and WC-en's Hospital in Boston has addressed issues of health
care services and clinical epidemiology. Productive,collaborative
relationships with neighborhood health care centers and the local
branches of the U.S. Postal Service and the Social Security
Administration have been developed to improve the healthcare of a
large number of individuals. One ongoing project is a study designed
to reduce the incidence of lifting related back injuries and
Musculoskeletal injuries to the neck, shoulders,chest, chest, thighs
aid hips in the Boston postal workers. The outcaie of this study is
expacted to have a significant impact on the health and health-care
costs of these workers.

o The Multipurpose Arthritis and Musculoskeletal Diseases Center at Case
Western Reserve University has worked on a number of community and
state projects to develop and promote cmunity outreach activities.
These range frai the development of patient registries to interaction
with the Ohio Department of Health Arthritis Advisory Committee. The
Center has worked to develop patient education programs and has
developed a major audiovisual resource library used throughout the
United States.

o The University of Connecticut Multipurpose Arthritis and
Musculoskeletal Diseases Center has developed outreach programs for
the elderly, for lnw-literacy patients, and for patients with juvenile
arthritis and their families. cLputer based educational programs
have been developed for these groups and are being disseminated
through the csmminity and into neighboring states.

o The Multipurpose Arthritis and Musculoskeletal Diseases Center at
Northwestern University in Chicago has been effective in developing
means of studying the interaction of arthritis and musculoskeletal
disease with the patient's family and social functions. These are
allowing researchers to conduct more sophisticated studies, such as
the prevalence of musculoskeletal disease in the elderly, and testing
the cost effective intervention strategies aimed at maintaining
independent functioning.

o Multipurpose Arthritis and MsLculoskeletal Diseases Center at the
University of Missouri at Colombia developed a coaputer' based program
to improve the clinical problem-solving skills in arthritis for
advanced medical students and practitioners. Tis program, called
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AI/NiI4M, (AI for artificial intelligence) utilizes a cmputer based
expert system in rheumatology tied with a videodisc for displaying
classic clinical findings. This system allows the user to put data
about the patient and to be presented with likely diagnosis for the
many common varieties of arthritis. With the tentative diagnosis, the
user is presented with a list of further procedures that would aid in
confirming the diagnosis, recommending these procedures with bath the
invasive quality and the cost of the procedure in mind. AI/RHEUM is
now a project of the National Library of Medicine, and has been shown
to be accurate in a numbrer of studies on both the United States and
Japan. The educators at the University of Missouri are now working on
a new system, AI/IEARN, designed to teach clinical skills in arthritis
to medical students and general practitioners.

o The University of Missouri at Columbia has also provided leadership to
the State through the Missouri Task Foroe on Arthritis. This Task
Force developed the State of Missouri Arthritis Program which
established eight regional arthritis centers. Seven regions were
designated to operate programs in education of patients, families, and
the public about arthritis. They also provide education to health
professionals, and facilitate improved patient care and other
arthritis control activities. The State of Missouri has become a
leader in comprehensive provision of services to a large population of
chronically disabled persons through the impetus of the Multipurpose
Arthritis and Masculoskeletal Diseases Center.

o The Multipurpose Arthritis and MHsculoskeletal Diseases Center at the
University of North Carolina at Chapel Hill established a model
ccmprehensive care clinic for persons with arthritis in the town of
Wilson, NC. The aim of the project was to demonstrate that early
aggressive management leads to improved outcomes suca as joint score,
functional index, pain score, and employment. while this was not
shown, the project was highly successful in establishing important
interactions. The project provided unique collaboration between the
Wilson-Greene District Health Department , North Carolina Department
of Human Reswurces,University of North Carolina at Chapel Hill School
of Medicine and Division of Vocational Rehabilitation Services and two
physician group practices. Because of the project, the Home Health
Agency of the Wilson/Greene District Health Department added
occupational therapy services and assigned a registered nurse to
become project coordinator. The local vocational rehabilitation
counselor gained an increased knowledge and appreciation of the
variability and potential employability of arthritis patients. The
ties between the primary practice clinics and the University of North
Carolina at Chapel Hill Division of Rheumatology were strengthened.
The patient support group continued to meet regularly urder the
auspices of the Health Department and the North Carolina Chapter,
Arthritis Foundation.
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ERMURAL RESEARIM CN URINARY

NIA RSEARCH ON URINARY INCt5NrINEKE IN OLDER PERSONS

Urinary incontinence is a significant cause of disability and dependency
among older persons. At least ten percent of the pcpulation over 65
years old have some degree of urinary incxntinence, and at least two
percent of cummanity-dwelling person over 65 years old are afflicted
with urinary incontinence severe enough to cause substantial limitation
or alteration of daily activities.

In April 1983 a workshop on the prospects for clinical trials on
behavioral therapies for urinary incontinence was held at the NIA. The
consensus of the workshop was that controlled clinical trials of the
behavioral therapies were necessary in order to advance knowledge in
this area. Therefore, the NIA in collaboration with the then Division
of Nursing, Health Resources and SErvices Administration (now the
National Center for Nursing Research, NIH), published in early 1984, a
request for applications (RFA) addressing this matter. The overall goal
of the research solicited by the RFA was to determine the efficacy of
specific behavioral interventions in reducing incontinence in the
various diverse subpopulaticns of older persons with urinary
iti.

In September 1985 the NIA made awards at five sites to conduct clinical
trials of behavioral therapies for urinary incontinence in older
persons. These trials have produced data on the efficacy of their
interventicns. Summaries of these follow:

o A study was conducted of 109 women, 55 years of age or older, who live
in the cUmuinity and suffer involuntary urine loss at least once a
week. Subjects were randomized into those receiving treatment
immediately and those without treatment (control group). Control
subjects were treated after the observational (control) period.
Treatment consisted of a six-week outpatient bladder training protocol
of scheduled voidings without concomitant drug intervention. 0utcOme
was assessed by determining number of incontinent episodes, diurnal
and nocturnal micturition frequency as reported on standardized weekly
urinary diary and objective quantitation of fluid loss. The mean age
of the sample was 68+/- 9.

o The rnmber of incontinent episodes per week was reduced form 22+/- 20
to 9+/-11 in the treatment group, while the number in the control
changed from 21+/-19 to 17+/-17. The difference between treatment and
control groups was highly significant (p<.001). The treatment group
also had marked reductions in urinary frequency and nocturia compared
to the controls. Treatment appeared to be equally effective in
patients with urethral inccupetence and those with detrusor
instability. Comparison of effects of therapy at six weeks and six
months also show no statistical differences (p=O.l to p=.04).
Outpatient bladder training is effective in managing urinary
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ir dIt e in older commmity-dwellrq wcaen. Its effectiveness
seem ifdependent of whether the patients have either urethral
ir-wetence, detrusor instability or both, and are maintained over
tine. The medianism of action remains unclear, but seems to involve
changes in behavior. (J.A. Fantl, U01 AG05170).

0 A controlled clinical trial tested the effectiveness of a biofeedback
therapy for 120 women with stress of mixed inxontinence. All subjects
were ra-Iomly assigned to either a Kegel exercise treatment to improve
pelvic floor muscle performance (Group 1), biofeedback and Iegel
exercises (Gruap 2), or a co1trol (Grcup 3). The depeident variables
were mesred thres~h self reports of urine loss, grams of urine lost
duringj a sequence of provocative stres manvers, pelvic muscle
activity and maximal urethral pressure dbtained during a ccprehensive
urodynamic evaluation.

Subjects were predminty white, middle class, and married with a
sean age of 62 years. The average subject had a 14 year urine loss
history with 17 losses per week. All subjects were mentally
ocepetent, aid noidepressed. The primary depeident variables showed
no significant differenre between treatment graips prior to the
interventions. Pelvic muscle activity, recorded as both a quick aid
sustained contraction score, was fajid to be statistically imrproved in
the biofeedback treatment group. Synti,s of urine loss were
significantly decreased in both treatment groups. Group 2 evidenced a
75 percent dhange, ccmpared to the 50 percent reduction in symptczr in
the }-gel exercise therapy alone. Grams of urine lost during a
quantitation pad test also revealed statistical difference fran pre-
to post-treatment, which aipreara to be similar across treatment
groups. Maximal urethral closure pressures were not significantly
dharged in either treatment graip.

Dhe results of this single-blinded controlled trial appear to
deslstrate that this type of behavioral therapy is effective for
whesn with stress icrxminey, and a viable alternative to surgery
which can be acozplished within a primary health care setting. (P.
Burns, U0l A505260).

o A trial of "pramd voiding" treatment of urinary incotnec was
corducted within 126 nursing bars patients. These patients were
severely disabled, with 75 percent desmnstrating bladder
abnormalities, 83 percent inc~apable of irdeperdent toileting, and a
sean mini-mntal status examination score of 7.5. In this study,
patient were checked hourly, asked if they needed toileting
assistanc~e (praipted) and socially reinforced for apprcpriate
toileting. The treatment was evaluated with a multiple baseline
design in which subjects were raidanly assigned to iimmediate or
delayed treatment groups. The frequency of incniec per twelve-
hair period changjed fran 3.85 at baseline to 1.91 during treatment.
Eighty-five percent of patient had a reduction in frequency of
inotinec episode while on treatment. Effectiveness of the therapy
was adversely affected by' low, bladder capacity aid magility deficits,
e.g. inability to assist in transfer aid to aid fran bed. The effects
of the treatment do not appear to persist after praiptinp is
discatiniied. (J.F. Sdmelle U0l AG05270)
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o A Pennsylvania study employed a protocol similar to the prompted
voiding approach described above, but observed samewhat different
results. Oe hIndred thirty-three inoontinent women in seven nursing
hones were randomly assigned to a 13-week bladder training program
based on principles of behavior dcanee, or to a control group that
received usual treatment (no proapting). A 22-week follow-up period
exain=ed the durability of the treatment effects. The subjects' ean
age was 85. They averaged tao wet episodes per day during the three-
week baseline period. They needed assistance with many activities of
daily living, and were very cognitively impaired.

o The therapy became effective after six weeks of training. By the
final month of training, the treatment wamen's wet episodes had been
reduced by 0.57 episodes per day, or a 26 percent reduction over
baseline. This reduction was statistically significant, both with
respect to the baseline levels of incontinence and to the control
wcren, whose improvement of 0.17 episode per day was not statistically
significant. During the last month of training, 74 percent of the
trainees showed some improvement over baseline, and 39 percent showedisproved move than 50 percent. Analyses controlling for such
independent variables as ADL score MMSE score, urological
classification nd bladder capacity, age, and baseline wet episodes,
revealed that treatment was respcnsible for a reduction in wet
episodes by .45 episode per day after six weeks, a statistically
significant reduction p<.05). Trainees with a high frequency of
incontinence during baseline, those relatively more coeqitively intact
residents, and residents with a normal bladder capacity respmided
better to this training program.

An encouraging finding of this study is that improved incontinence was
partially maintained during the follow-up period, even though the
social reinforcement was terminated, in part because trainees had
learned to make self-initiated request to toilet. One finding of the
study is that in the short run, the labor costs of bladder training
may be higher than the savings in laundry costs to he nursing homes.A program focused on more severely incontinent and more cognitively
alert residents would reduce the time required to realized monetary
payoff. A major requirement for the s-ccss of this kind of program
is motivating nursing home staff (particularly nursing aids) to
generate the higher work output necessary to produce more continence.
(T. Hu, U10 AGO5268)

o A study at the University of Arkansas evaluated the efficacy of
biofeedback therapy for treatmant of urinary incontinence in again
chronic care inpatient men over 65 years of age. Baseline urinary
inontinence measursents were made using telemetric monitoring of
frequency and a pad weight exchange technique for volume
determination. Patients were randomly assigned to a control group and
an experimental group. T-he experiental group received immediate
treatment consisting of five weeks of biofeedback therapy for bladder
control. The control group received no incontinence therapy during
the five week interval. The biofeedback therapy sessions were
administered twice weekly for one hour. Biofeedback was provided to
the patient as pitch variable audiofeedback and color line graphic
video feedback using external anal sphincter electramyographic
activity as the signal source. At the conclusion of the five week
period, each group had urinary inxontinence measurements.
1he mean incontinence frequency in the immediate treatment group was



890

26.5 episodes per five days at baseline and 10.0 episodes per fivedays after therapy. The mean inuxttinence frequency in the control
gra.p was 25.4 episodes per five days at baseline and 25.8 episodesper five days after the non-treated interval. After the five week
interval, the number of i tin episodes was significantly lwserin the treatment grCUp (p-<e. 01). The mean volume of involuntary urineloss in the i.D..diate treatment group was 2623 cc per five days atbaseline and 1043 cc per five days after treatment. The mean volumein the control grasp was 2817 Oc per five days at baseline and 2988 ccper five days after the r-treated interval. After the five weekinterval, the volume of involuntary urine loss was significantly lowerin the treatment group (p-<.0l).

These results show that biofeedback therapy administered as describedto aging chronic care inpatient men was associated with a significantreduction in the frequency of incontinent episodes and volume ofinvoluntary urine loss. (P. O'Donell, U01 Ar.05267)



891

1N1EqWL caX RR IF N ; RaIm
URDM A XM RESEA

Urinary nctier

Urinary inocntinence (UI) is a health prtblem suffered by a significant
number of both oommanity-doelling and institutionalized people,
especially the elderly. Its prevalence among oimmunity-dwelling females
has been estimated to be as high as 40 percent. It interferes with
physiological and social functioning, reduces quality of life, increases
dependency amneg the elderly, is an important factor in elderly people
entering nursing homes, and is responsible for significant health care
delivery costs. Urinary incontinence is a nursing prblem. Nursing
personnel give 24 hour care to institutionalized patients and care for
and counsel elderly people and their caregivers in the cxzmmnity.
Effective nursing strategies are needed to help patients already
afflicted as well as to assist vulnerable individuals prevent severe
urinary tract dysfunction. Since it is estimated that of the $20
billion spent on nursing hone care each year urinary incontinence
accounts for about $0.5 to $1.5 billion, research in this area is
important not only to improving quality of life but also to reducing
health care costs.

The NCNR is participating with the National Institute on Aging in
funding five cooperative agreements to carry out clinical trials testing
the effectiveness of ncn-invasive behavioral strategies for the
treatment of UI in the elderly individual. The studies involve
outpatients who are tested and treated in nurse-run continence clinics
and inpatients in long-term care facilities. Interventions being
studied include approaches such as bladder training, prompted voiding,
biofeedback, social reinforcenmnt, and pelvic muscle exercises.
Findings will be used to promote self care and prevent permanent
disability. The cost of UI and its treatment is also being examined in
some of the studies.

Preliminary data suggests that some treatments are successful. In one
study, nursing home patients were treated with prompted voiding and
social reinforcement strategies. These interventions resulted in
decreased incontinence episodes and increased episodes of appropriate
toileting. Researchers are now analyzing the data to develop predictive
factors for identifying individuals uast likely to respond to the
treatment and develop approaches for maintaining the effect of the
treatment.
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Mission:

The neuroscience and Neuropsychology of Aging Program fosters and
supports extramural and collaborative research and training to further
the urderstaeding of the aging process relevant to the neuroscience and
associated areas of the psychological sciences. The activities of this
program devoted to the aging nervous system can be distinguished by an
interest in: aging as a process; age-related changes in the brain or
nervous stem in the context of other age-related physiological or
homeostatic regulatory changes (e.g. endocrine, dietary, immune, disease
states); degenerative processes or pathological changes in the aging
brain in the context of understanding normal age-related changes; and
the sensory, perceptual, and cognitive processes and changes that occur
with aging and their underlying biological mechanisms. An important
component of this program is the support of basic, clinical, and
epidemiological studies of Alzheimer;s disease and related dementias of
aging. The NIA legislative mandate provides specific authority to the
Institute to: support research on Alzheimer's disease (AD), establish
Alzheimer's Disease Research Centers (Sec. 444 and 445, P.L. 99-158),
establish Alzheimer's Disease Registry (Sec. 12, P.L. 99-158), conduct
clinical trials for the treatment of Alzheimer's disease (P.L. 100-175,
Sec. 301 (a)), proaote research on diagnosis and epidemiology of AD
(P.L. 990-660, Sec. 941 (b)(l)(A)).

Discussion of NNA Priorities

AD is one of the most prevalent, devastating and costly diseases of
later life. The NNA has AD as one of its major enmpases. Progress and
achievements in the past year are numerous. The Alzhiemer's Disease
Research Centers (A[RCs) have become an exceptional vehicle for the
rapid exchange and transfer of scientific information and for
facilitating collaboration between centers. An additional two centers
to be awarded in FY 1988 will serve to expand the clinical and research
base on AD; open opportunities for recruitment of new collaborative
research initiatives tied to the larger AEFC program; increase the
national effort to provide more sophisticated diagnostic procedures to
wider segments of the U.S. population; and provide resources for more
specialized training of health care providers.

Two awards will be made in FY 1988 for Leadership and Excellence in
Alzheimer's Disease (LEAD). Title IX, Section 931 of P.L. 99-660
authorized the NIA Director to make awards to distinguished senior
investigators who have made significant contributions to biomedical
research related to AD and other dementias. This program is intended to
strengthen the capabilities of established senior* investigators who have
distinguished records in biomedical research on AD; and allow recipients
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time to devote to research and the research developmant of outstanding
junior biomedical investigators who are interested in woricing cn AD
research. Eight applications were received fram very prominent
investigators.

The scientific opportunities in the nazroscience ard the neurpsydhology
are particularly rich. cent studies en the molecular genetics of AD
have shown that there is a linkage between chdirarine 21 and the
familial or early onset (bit not the late-nset) form of AD. This
linkage involves a gene locus separate fran that of Downs Syndrame (DS)
and the beta-amyloid regians of this chrmose and is not associated
with the duplication of this region as is fourd in DS. Further research
is needed to pinpoint more precisely the gene locus, and if sucssful,
to identify the protein for which it cs. An additional ciallenge
would be to determine the rol-particularly the pathologic effects, if
any-of the anyloid protein in this disease.

Evidence has emerged that nerve cell membranes derived fran AD patients
differ significantly fra normal controls in the cncentration of the
various constituent phospholipid. Further studies are needed to define
the membrane structure and to determine how chanjges in the phaoiiolipid
concentration may interact with membrane imbaedred proteins.

Changes found in cytosol calcium ccen tration as a wseqeme of aging
may be universal in all types of cells, including nerve cells.
Additional research is needed to determine whether such changes ocur in
an abnormal manner or are accelerated as a cMeaunce of a disease
process and too discover the cause of such events. It is postulated
that in AD such changes are due to hypoglycemia and/or hypaxic
conditions created by changes in the brains microvasculature.

Nerve growth factor (NGF), which was previously thought to act only in
the peripheral nervous system has now been rund to be active within the
central nervous system. NGF is able to prevent the degeneration of
cholinergic neurons in adult rats after experimental lesions which mimic
scne of the cell losses found in AD in humans. This findings opens the
potential of research using increased availability of SGF to human
cholinergic cells to primote their survival in AD and thus perhaps
retard or prevent memory loss.
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ETIOLOGY OF ALZHEIMER'S DISEASE

Mission:

The purpose of the etiology unit of NNA is to support research to
determine the cause or causes of AD and of the pathopysiologic chain,
which results in the multiple abnormalities seen in AD. NIA supported
investigators are approaching this problem from a variety of fronts:
cholinergic, adrenergic, and neural peptide systems; excitatory amino
acids; structural proteins; environmental toxins.

EPIDEMIOIY AND THE AIZHEIMER'S DISEASE PATIENT REGIs-S

Mission:

The mission of the epidemiology and patient registry unit of NNA is to
solicit and support investigations which address the incidence of
prevalence and risk factors for AD and other demanding disorders of
later life. The long range goals are to determine specific risk factors
for AD which will lead to understaiding the etiology of AD. An
important thrust instruments for use in field studies.

TRFATMENT AND NAEMN

Mission:

The principle focus of the NNA is to develop the knowledge base to treat
biological course of the disease and to manage the behavioral
manifestation of the disease. The treatment and management focus is the
patient and his/her behavior. The approach may use pharmacologic,
behavioral or environmental, interventions, individually or in
combinations. Although at present we may not be able to prevent, treat,
or interrupt the course of the disease, we can develop the technologies
to preserve function, reduce excess disability and ameliorate symptoms
such as: wandering, insomnia, pacing, agitation, feeding difficulties,
and incontinence. It is important to note that in order to fully
develop research on treatment and management, we mist more clearly
understand the clinical course of AD and AD impinged upon other common
diseases and conditions of older people. Efforts should be made to
develop techniques (modify existing devices or methods or develop new
ones) that will make it easier to care for AD patients and/or compensate
for their functional disability.

There are many other important and related issues, including coping
mechanisms used by families and caregivers; help seeking behaviors and
responses of caregivers; economics of health care
for AD; and the nature of caregiving burdens and the means to reduce the
burdens. However, the NNA's emphasis is limited to the treatment and
management of the symptoms of the disease experienced by the patients.
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NAWIQNL NlrMlME CH ASK

NA Teaching NUrsingl Home Proram

The NIA TNH Award Program which began in 1982, supports research by
academic centers and nursing homes on health problems, therapies and
health maintenance strategies for older-perscns in nursing homes as well
as other institutional and commnity settings. I

The program title is intended to emphasize the analogy between the
teadcing hospital as a setting for research in acute care settings and
the "Teadiing Nursing Nbme" as one site to develop research in lcng term
settings. Thus, despite the title, teaching training, or service
activities Per se are not supported by the TNH Program. It should be
noted that the TNH Program supports geriatric research involving
subjects other than nursing home residents, including c mmnity-dwellinr
and acute-care patients.

The NIA's rationale for its TMH Program cm from the fact that though
there were many strcn clinical researchers and a fair numter of strong
geriatrician, there were not many strong geriatric researchers. Most
clinical researchers did not have the bac3kround or experience to work
with very old persons with multiple chronic illnesses, and few
geriatrician had extensive research experience. The MTH Program was
designed so that the strengths of these two groups would ccoplement each
other. The geriatrician woild provide their expertise with older
subjects, the clinical researchers would provide the research techniques
of their specialty, and each group would learn from the other.

The NIA currently supports eight UNlis. The period of support is five
years and can be renewed by competitive application. Four INHs have had
their renewal applications reviewed and it has been very gratifying to
see that the renewals have don very well in peer review.

IThe research topics supported by the TNH Program cover a wide range.
ThoIgh eost of these projects are biomedical, the TNH Program supports
some behavioral research as well (for example, one of the denentia
projects focuses on caregivers of dementia patients). The following
selected list of publications indicates that the TNH programs are doing
well in presenting research data both in the specialty journals and also
in main-line nedical journals.
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NATIONAL HEARr. MWIG., AND BICOD INSTITUrE
MAMTRIAIS THAT PRVIDE DIErRY INUEMTION

ME NATIN a l L EN no)
NATONAL HEARV. UMI . AND BELID DDl fIz

The goal of the NCEP is to contribute to reducing illness and death framcoronary heart disease in the United States by lowering high bloodcholesterol levels in Americans at risk. A number of NCEP publicationsare based on dietary guidelines to avoid too much fat, especiallysaturated fat, and cholesterol, and maintain desirable body weight.

Materials for Patients and the Public

o Facts About Blood Cholesterol-explains to the general public theimportance of reducing a high blood cholesterol level, i.e. itsrelationship to coronary heart disease, and contains dietary advicefor eating less fat, especially saturated fat, and cholesterol.

o Eating lb Lower Your High Blood Cholesterol-contains dietary advicefor people who have been diagnosed as having high or borderline-high
blood cholesterol.

o So You Have High Blood Cholesterol-contains information on high bloodcholesterol as one of the risk factors for coronary heart disease, therole of dietary factors on blood cholesterol levels, and general
advice on dietary modifications to help reduce high blood cholesterol
levels.

Materials for Health Professional-Mese materials include Dietaryguidance information for patients.

o Report of the Expert Panel on the Ietection. Evaluation and Teatmentof High Blood Cholesterol in Adults-Offers physicians practical
guidelines for detecting, evaluating, and treating patients with highblood cholesterol. The subject areas covered include classificationof blood cholesterol, patient evaluation, dietary treatment, and drug
treatment.

o Cholesterol: 3n-rent Qrncerts for Clinicians--Mis indepedent studymodule first published in 1987 offered continuing medical education
credits frym Hahnmasnn University, and presented current perspectivesand information available fran experts in the field of cholesterol
research asd management. Recently, the module has been updated inacoordance with the NECP Adult Treatment Panel Report guidelines andwill provide contirning medical education credits fran HahnemannUniversity. The revised module will be available in late suamer.

o NHIZ Minority Focus-An NCEP Strategy Development Workshop on
cholesterol and minority health was held on May 7, 1987. The report,prepared fran this workshop, emphasizes dietary changes appropriatefor Blacks, Hispanics, Asian/Pacific Islanders, and Native Americans.
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MM NEIML IJIM MM FENSURE PaM RHBRMP
NMTICAL HM . MU. AND BU)OD I UE

The goal of the NHBPEP is to reduce death and disability related to high
blood pressure through professional, patient, and public education. The
relationship between diet and high blood pressure is addressed in
program activities and publications.

Materials for Patients and the Public

Blacks and High Blood Pressure, and Ouestions About Weight. Salt, and
High Blood Pressure-Tlhese two publications contain information on
effects of diet, sodium, and weight control on blood pressure.

Materials for Health Professionals-The NHBPEP has a rnmber of
professional materials that provide dietary guidance information for
patients.

o The 1988 Report of the Join National Committee on Detection.
Evaluation, and Treatment of Hich Blood Pressure (JNC IV) - This
report contains a section on nonpharmacologic therapy that discusses
weight reduction, restriction of alcohol and sodium, and modification
of dietary fats.

o Nonrharmacologic Approaches to the CQntrol of High Blood Pressure -
Discusses how physicians can solve adherence problems related to
maintaining desirable weight, reducing sodium, and moderating alcohol
consumption.

o National High Blood Pressure 12-Mnth Kit - This 1988 kit contains
program ideas and reproducible materials that promote the dietary
modifications related to weight control and sodium.

o The Final RePort of the Workins GKoW on HVoertension and Diabetes -
This report's section on treatment incluides information on weight
reduction, sodium restriction, and fat restriction for patients with
hypertension and diabetes.

Other

o The Healthy Heart Handbook for Worun - this brochure was published to
answer the many requests from wumen for information about heart
disease and stroke. It details the risk factors for women, ideas
about prevention and control of these disorders and sources of more
information. Heart disease is a very real threat to women and this
booklet is dedicated to helping wouen take the steps necessary to help
protect their health.

o Eating for Life - The forthcoming publication is a joint effort of the
National Cancer Institute and the National Heart, Lung and Blood
Institute on providing dietary guidance information to the public.

89-804 0 - 89 - 30
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Iutration of the Ntrse's Role inHealth Promotion and Disease Prevention:

A major concern in current health care delivery is the degree to whichindividuals ccmply with the recamnendations of health professionals intreating illness or przmoting healthful behaviors. The objective ofseveral of NCNR's current studies is to enhance preventive nursingpractice through the examination of behaviors in populations exhibitingactual or potential health cmroamiising behavior. Variables thatinfluence motivations for health promotuix behaviors are being studiedto provided the basis for future interventions. Researdhers on one ofthe projects are studying the enviroiaental and personal correlates ofhealth ocmproising behaviors amon young adolescents. Behaviors withlong-term social and health consequenies are being examined in apopilation of eighth graders in rural public school systems. Thebehaviors include cigarette smoking, drug and alcohol use, early sexualactivity, excessive caffeine corsumpticn, eating related and otherhealth risk-taking behaviors.
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Representative SCHEUER. Very good. Mr. McTernan, please pro-
ceed.

STATEMENT OF EDMUND J. McTERNAN, SR., PROFESSOR, HEALTH
SCIENCES, AND DEAN, SCHOOL OF ALLIED HEALTH PROFES-
SIONS, STATE UNIVERSITY OF NEW YORK, STONY BROOK

ROLE OF PREVENTION

Mr. McTERNAN. I, too, appreciate the privilege of being here and
I want to echo what other people have said that we have tremen-
dous respect for your conscientiousness in attending to the many
duties that are loaded on you.

Representative SCHEUER. I apologize once again.
Mr. McTERNAN. No problem at all. My responsibility, as I under-

stand it, is primarily to address the role of prevention in American
health care, and particularly the human resources that help make
prevention efforts possible.

A good deal of my prepared statement unavoidably is duplicated
and I don't want to waste your time by forcing you to listen to
something you've already heard or read. So, basically, I think I can
say what I think might be different in just a few, brief points.

You've already heard very eloquent testimony that the potentials
of improved health promotion, disease prevention interventions for
reduction of morbidity, improvement of the quality of life for the
aged and others, reduced disability days and reduced cost of health
care, are indeed enormous.

The potentials for the improvement of the health status of the
American people are everywhere. Indeed, they're almost pervasive
as you look around at our society at ways in which we could live
healthier lives.

You've also heard from previous witnesses that, unfortunately,
our society and the health care system which serves it is not really
oriented toward health. It's really oriented toward the care of ill-
ness that's already occurred.

Societal structures and values unfortunately encourage health-
negative behaviors. I think you, yourself, brought out this morning
the fact that the system rewards care providers for treating dis-
ease. It does not reward or pay them for the time they spend in
preventing disease. And in fact, there are lots of disincentives to
providers for spending time on health prevention and patient edu-
cation.

I think one thing I would like to be sure to say here is I'm a bit
of an alarmist in a way because I think that the health care deliv-
ery shortage which is developing- I'm not addressing physicians,
now, but particularly nurses and allied health practitioners-is
truely very alarming.

You've mentioned the shortage of nurses. But qualitatively, the
shortage of many other essential providers, physical therapists, oc-
cupational therapists, medical technologists-whom we thought we
weren't going to need a few years ago and respiratory therapists, is
far more severe. Salaries are spiraling, which is going to run costs
up. Hospitals are desperate for personnel and they cannot fill their
ranks with qualified personnel.



900

I just returned last week from the first World Congress on Allied
Health and the Americans there were castigated rather severely by
people from Third World countries for attempting to solve our
health personnel shortage by draining their brainpower. They
pointed out they have only a fraction of our gross national product,
and yet we are hiring away the people they have paid to train. And
that was rather embarrassing.

Representative ScHEuER. I've seen them leave a graduation cere-
mony for nurses in Sri Lanka and head for the airport.

Mr. McTERNAN. Yes.
Representative SCHEUER. Right from the graduation ceremony,

clutching their diplomas in their hand. Their bags are all packed
and they're ready to go.

Now the fact is that many of these nursing personnel from Sri
Lanka, from India, from the Philippines and other developing
countries play indispensable roles in our health care delivery
system.

But, at the same time, it is a tragedy that they're being lost to
their own countries.

Mr. McTERNAN. And, of course, many of them never return.
Representative ScHEuEFR. It's a terrible dilemma.
Mr. McTERNAN. It really is. My main point is that with a few

exceptions, our human resource for health care providers receive
little or no preparation to function as health promoters or prevent-
ers of illness. We are merely prepared to extinguish fires after
they've occurred.

Earlier witnesses have testified that it is possible to achieve sig-
nificant payoff by engaging in health promotion and care. And I
think we can witness the achievements which were outlined as a
result of the "Objectives for the Nation" publication of the Public
Health Service in 1980.

One important point, I think, is that the objectives focused on
primary prevention. And while there are tremendous gains that
have been made in primary prevention, there are tremendous addi-
tional gains we haven't really addressed, secondary prevention,
early case finding and early treatment, and tertiary prevention,
which is the minimization of the effects of illness after it has oc-
curred.

There are tremendous potentials yet for us to get involved in
those kinds of prevention activities.

BARRERS AND LACK OF TRAINING IN PREVENTION

All health promotion interventions require the education and in-
volvement of the individual. However, as the Surgeon General has
pointed out, they also require professional expertise and leadership
to guide people into effective health behaviors and, to some extent
to protect them from charlatans and from cult kinds of activities.

At present, many of America's health care providers are neither
prepared to engage in health promotion and in many of the profes-
sions, they are prevented from doing so by the way the system is
structured. And I think that could be changed.

For an example, I have been primarily involved with the educa-
tion of the allied health professions. And all of us have had the ex-
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ample of having blood drawn and you walk in and the person
behind the desk says, roll up your sleeve, make a fist, hold it, pulls
out the blood and then says, OK roll down your sleeve, and that's
it.

If that person could be both trained and permitted to reinforce
health behaviors, like saying, instead of just sitting there drawing
blood, say, oh, I see you're still smoking. Has your doctor talked
about smoking?

There's a lot that could be done and there are millions of these
interventions every day. But they are prevented by the way the
system is structured.

Representative SCHEUER. Can you elaborate on that? Why are
they prevented?

Mr. McTERNAN. Well, they are told, you're not here-I think it's
the medical hierarchy model, really. If you ask even a nurse, and
I'm a registered nurse myself, but if you're asked a question, you're
told, well, you have to ask your doctor about that.

Representative SCHEUER. They have to ask their doctor before
they can discuss a patient's smoking habit?

Mr. McTERNAN. Yes, pretty much, or they'll get chewed out
quite royally. That's not your role. Your role is to draw the blood.
And now these people are very well trained.

It's a hangover, I think, from the days when we used to just train
them. Now we educate them in college programs.

Representative SCHEUER. That is absolutely absurd.
Mr. McTERNAN. It really is.
Representative SCHEUER. If a person with an RN level of training

can't talk to patients about smoking, alcoholism, diet, obesity, the
elementary aspects of responsible personal behavior as far as
health is concerned, that is absolutely mind blowing.

Mr. McTERNAN. In many situations, they cannot without being
criticized. And I think that's one of the reasons from what we're
learning that is driving a lot of nurses out of nursing, because they
feel that they are prevented from playing the professional role
they're qualified and interested in playing.

Another example, if I may draw one from my own institution, in
our School of Allied Health Professions, with funding, in fact, from
Dr. Axelrod, who was here earlier, very modest funding, we have
started an AIDS education program which is now outreaching into
119 colleges and universities in New York State. We know we
reached 45,000 students in the last 6 months and 45,000 students 6
months before that, by far the largest AIDS education program di-
rected at that high-risk group anywhere in the world.

Representative SCHEUER. High-risk group.
Mr. MCTERNAN. Oh, yes, late adolescents are now recognized as a

high-risk group because they tend to be sexually active and experi-
menting. So it's important that they get the message.

Representative SCHEUER. The two high-risk groups, as I under-
stood it, in AIDS were homosexuals and intravenous drug users.

Are college students likely to be involved in one of these two
groups?

Mr. McTERNAN. Well, another risk group are people who have
multiple sex partners. College students, I suspect, are-
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Representative SCHEUER. To the extent that they have sex with a
person involved in these two groups.

Mr. McTERNAN. Well, except that you don't know what your
partner's previous sexual behavior has been.

Representative SCHEUER. Yes.
Mr. McTERNAN. And there's this long window period between in-

fectivity and when the test will show positivity.
Representative ScHEuER. Between what?
Mr. McTERNAN. Between the time a person gets infected and the

time that the antibodies will show up in the test.
Representative SCHEUER. Yes.
Mr. MCTERNAN. So even saying, I'm healthy, is no guarantee.
Representative SCHEUER. How long is that period?
Mr. McTERNAN. It's believed to be from 7 to 10 years.
Representative SCHEUER. My goodness.
Mr. McTERNAN. During which you can travel around the world

countless times and infect countless people.
Representative ScHEuER. Yes.
Mr. McTEmNAN. But my point in this is that this is the situation

in which allied health people working with medical support, but on
their own initiative have developed a tremendous program in pre-
vention. And there are many examples that could be used for that.

Another issue that came up this morning was the importance of
reaching minority Americans. Many minority Americans coming
from poorer economic circumstances are able to enter the health
work force, pull through an allied health route, and have access to
their communities, which sometimes nonminority people don't
have.

So there's another important reason for us to find better ways to
use the nonphysician health provider in prevention and allowing
them to become more involved in prevention.

Representative SCHEUER. The paraprofessionals, so to speak.
Mr. McTERNAN. Yes, although I try to avoid that word because I

think they're professionals in their own right. But, yes, that's the
term.

Representative SCHEUER. Well, they don't have medical degrees.
They don't have RN degrees. They're something other than that.
That doesn't mean they're less than that.

Mr. McTERNAN. We use the term "allied health professionals"
for some 85 different specialty fields, all of which have a baccalau-
reate degree or better.

I think part of the problem, part of the reason that people have
not been allowed to talk to patients has been the very hierarchical
way in which health care has been structured. I think the more
recognition we're able to give these people, including using the
term "professional," makes it better.

WAYS TO ENCOURAGE HEALTH PROMOTION/DISEASE PREVENTION

Anyway, to get this huge, untapped resource enlisted in the
effort and to get more interest in health promotion and disease pre-
vention among physicians and dentists and others, we think there's
a need for both carrots and sticks.
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A few years ago, the Public Health Service sponsored a series of
workshops which came up with some 30-plus recommendations to
get physicians, nurses, other health professionals, more interested
and involved in health care. They involved what I call stick recom-
mendations, such as modifying the accreditation requirements for
approved schools to require that they teach prevention as well as
just cure, encouraging licensing bodies in the States to ask ques-
tions on the licensing exams relating to preventive practices, those
kinds of punitive, if you will, actions.

The carrots, of course, would be Federal programs to support
demonstrations of health promotion, disease prevention. And sadly,
I think we've had some backsliding here. There used to be a pro-
gram by which very innovative projects could gain some Federal
support. There were nine around the country. All of those were
stopped about 2 years ago, I think because a very constrained Feder-
al budget had to divert so much money to AIDS concerns, which, of
course, is also a very important endeavor. But it was too bad to see
these activities nipped in the bud, in a sense.

Out of those workshops, however, a group of health professionals
that cut across all disciplines and who are committed to the con-
cepts of health promotion and disease prevention got together, I
think out of frustration, and formed an organization called the Na-
tional Council on Education for Health Professionals and Health
Promotion. It's a nongovernmental, nonofficial agency.

In fact, I'm here, I think, by virtue of the invitation from your
subcommittee to that council. I know Dr. Wasserman from your
district from Booth Memorial Hospital has become very active in
that, and others have been as well.

The Government was unable to publish the recommendations of
those Federal workshops. The National Council on Education for
Health Professionals and Health Promotion has summarized and
published these recommendations in this little document, which I
will leave with the subcommittee.

That group, with only very limited resources, however, would
certainly stand ready to assist the important work you're doing in
any way possible.

On behalf of the council and on behalf of the American Society
of Allied Health Professions, which I also represent, I do thank
you, Mr. Chairman, for the opportunity to be here, and for a very
fascinating day hearing very interesting testimony.

[The prepared statement of Mr. McTernan follows:]
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PREPARED STATEMENT OF EDMUND J. McTERNAN, SR.

My name is Edmund McTernan, Sr. I am Professor of Health Sciences and Dean of
the School of Allied Health Professions at the State University of New York at
Stony Brook. However, I am participating in this hearing as the representative
of the National Council on the Education of Health Professionals in Health
Promotion, a non-governmental, not-for-profit organization of health care
practitioners and educators interested in Health Promotion/Disease Prevention.

The Cost-effectiveness of Health Promotion/Disease Prevention (HP/DP) Proerams

: understand that this part of today's hearing is intended to provide a focus
upon the benefits of effective health promotion and disease prevention
interventions in reducing morbidity and improving the quality of life for all
Americans. While it is not our responsibility at this time to present the
cost benefits of prevention, there is increasing evidence that those benefits
are significant. It is clear that it pays to keep people healthy, rather than
simply cure and rehabilitate disease or injury after the fact.

Benefits of HP/DP

Health promotion and disease prevention (HP/DP) efforts are wonderful things
to be in favor of, for they can represent "win/win" choices for everyone. The
studies conducted and published by recent Surgeons-General of the United States
have already demonstrated that:

a) Morbidity and mortality can be effectively reduced by HP/DP efforts;

b) Consequent reductions in hospitalization and disability constitute
significant cost savings through reduced need for health-care services;

and

c) The quality of life for large numbers of people can be significantly
improved through practicable and relatively modest HP/DP programs
(Healthy People, 1979; Objectives for the Nation, 1980).
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There are many disease entities which are entirely preventable (including a
number of infectious diseases); others which could be largely prevented or
lessened through changes in our lifestyles (lung cancer, heart diseases,
cerebrovascular accidents, dental caries, obesity, sexually transmitted
diseases, and others); and still more in which the degree of disability and
its consequences can be ameliorated (arthritis, sequelae of motor vehicle or
industrial accidents, muscular dystrophy, certain birth defects, etc.).
All of these maladies (and others like them) represent an immense burden upon
society because of the need for care which they engender, the suffering
which each patient and his/her family endures, and the lost value of the
individual's services as a fully productive citizen.

The Traditional Status of Preventive Care in U.S. Health Values

Unfortunately, our health care system has never placed a suitable priority
upon HP/DP care, and in fact that system is structured in ways which actually
discourage both consumers and care-providers from placing an appropriate
degree of emphasis upon avoiding or preventing disease and injury, instead of
simply providing diagnosis, treatment, and rehabilitation after illness or
injury has occurred.

Our advertising industry lures and cajoles people of all ages to engage in
health destructive behaviors such as smoking, speeding, and substance abuse;
while our health care reimbursement system largely excludes payment for
preventive services. Individuals are told that it is far more attractive to
live life on the edge, than safely. Physicians and other health professionals
quickly learn that prevention may pay off for the consumer, but that their
time spent in HP/DP activities will not be reimbursed.

During the first half of this current decade, an exhilarating new breeze
stirred across the American health care system. Stimulated by the work of the
Surgeon General of the United States, federal policy began to look seriously
at HP/DP, and "carrot" programs designed to interest individuals and those who
deliver their health care in prevention emerged tentatively upon the landscape.
The two landmark publications, Healthy People (1979) and Promotine Health!
Preventine Disease, Obiectives for the Nation (1980) caught the interest of
at least a portion of the health care provider community.

An office of Disease Prevention/Health Promotion was established and placed
directly within the Surgeon General's Office, to emphasize its importance.
Federal health agencies were directed to assess their role in HP/DP, and those
analyses were published in a third important publication (Public Health
Reports, Supplement to the September-October 1983 issue, Promoting Health!
Preventing Disease, Public Health Service Implemerntation Plans for Attainine
the 'Obiectives. for the Nation'.")
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Perhaps most importantly, the federal government 'put its money where its
mouth was,' and the Congress allocated modest sums to encourage and support
demonstration projects which would enhance HP/DP activities. The Public
Health Services administered these funds in support of a series of innovative
programs, some of which held great promise for cost and quality-effective
prevention/promotion interventions.

As a result of these efforts, immense strides had been made towards the
achievement of those Objectives for the Nation by-the mid-1980's. By this
time, too, many voices concerned with HP/DP were calling for the extension of
this energy into secondary and tertiary prevention, as a means of achieving
further, significant reductions in premature death and disability.

The Imoact of AIDS Proerammine Unon HP/DP and other Federal Programs

Tragically, our society then entered the age of acquired immune deficiency
Syndrome; being threatened by a deadly challenge for which there is still no
cure, and which poses an immediate risk to life to millions of our people.
This happened contemporaneously with an era in which: 1) near panic was
developing about the national budget deficit, 2) administration policy was
vigorously opposing almost all government involvement in social programs,
in favor of the so-called "private sector,' and 3) social programs were
being given relatively low priority, in comparison to defense and similar
interests.

The result was that the nascent and highly promising HP/DP initiative was
essentially scrapped. The DP/HP office in the Public Health Service remained,
as did some of the other lip-service to the concept of increased prevention,
but little tangible support to encourage HP/DP developments was allowed to
survive. Such funding as was available was diverted to AIDS programming.

The Three Levels of Prevention

We should remember that preventive care exists at three levels. The first
level is concerned with prima prevention; that is, with attempts to prevent
a disease from happening in the first place. Immunization against infectious
diseases is a good example of primary prevention, as is health education
designed to convince citizens to abandon self-destructive behaviors.

The next level is seconday prevention. This seeks to identify developing
disease early, to institute therapy promptly, and to minimize the impact of
that illness or the rate at which it develops in the individual. Finally,
there is tertiarx prevention, which seeks to institute protective and
supportive measures, to prevent any further effects of illnesses or injuries
which have already occurred.
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Until the corpus of the infant HP/DP movement of the early 1980's was swept
away by the need to divert available funding to AIDS-related programming,
almost all of the emphasis of that new development was focused within the
realm of primary prevention. This was understandable, since the planning for
the programming which had been developed was carried out largely by public
health personnel, who are traditionally most concerned with primary prevention
endeavors.

The "Cast of Characters" Recuired for Effective HP/DP Programs

Primary care focuses to some extent upon specific groups of care providers,
such as physicians (who can order and administer immunizations), dentists,
dental hygienists, and a few other of the nation's many health care
disciplines. A major emphasis must be placed upon the citizen/consumer, who
ultimately controls his or her behavior and who makes the key decisions to
engage in, or reject, positive health behaviors.

It is true that the key step in effective HP/DP effort is to engage each
individual in altering his or her health-related behaviors. However, the
public needs professional guidance and leadership in identifying valid HP/DP
endeavors, as opposed to ineffective procedures promoted by cultists or those
interested in profit at the cost of improved health.

Many health disciplines seem to have little potential for HP/DP involvement,
when the effort is limited to primary prevention. However, when the prevention
effort is extended to secondary and tertiary prevention, all the rest of the
nation's huge human resource in health care can be brought into action. As an
educator who has been primarily identified with the education of the nation's
allied health professionals, I have been extremely frustrated that the HP/DP
effort to date has largely excluded this tremendous potential-resource for the
reduction of disability and for the containment of health care costs.

The allied health professions include some 85 distinct disciplines. No one
really knows how many practitioners exist in these fields, but 2.5 to 3
million would probably be a conservative estimate. Each of these practi-,
tioners serves many patients or clients each week. It would be relatively
easy to alter the system so that these people would be empowered to act as
patient/client educators and health advocates. It would be even easier to
modify health professions curricula to provide them with the knowledge and
skills they need to do so effectively.

The concept of high-priority approaches to preventive care is so new, and so
foreign to the health care system which has developed in this nation, that
federal leadership is absolutely essential to the achievement of the goal of a
healthier populace and control of the costs which result from illness and
injury. Important momentum which had developed for increased emphasis on
HP/DP, especially in regard to the involvement of a broader spectrum of health
professionals, was lost when federal funding for the modest demonstration
programs which had been developed was ended.
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The Need for Federal Leadership in the Future Develooment of HP/lW Priorities

Federal programming in support of really effective HP/DP programming must
include stimulation of direct health education initiatives, designed to enlist
the populace in the effort to improve its health status. However, it must
also include programming which will stimulate the nation's health care
professionals (medical, dental, nursing, allied health, and others) to
re-examine their roles and to expand their involvement in promoting health
and preventing disease.

Incidentally, I referred to the immense stress which the development of the
AIDS crisis is putting on the health care system. This development, which may
create a 16% increase in demand for health care services, plus the added
services needed by an aging population with a variety of chronic health
problems, will further exacerbate costs and demand. In AIDS, prevention is
really the only effective weapon which our care system has at present. For the
the elderly effective HP/DP interventions are the best hope for high quality
of life during the latter years.

The National Council on Education of Health Professionals in Health Promotion

Recommendations to achieve the role and educational changes which are needed
in support of the HP/DP effort came out of the series of HRSA-Bureau of Health
Professions Workshops which were held in 1984. The National Council on
Education of Health Professionals in Health Promotion has abbreviated these
into a brochure, copies of which I have available with reprints of these
comments. This Council stands ready to assist and support an effort to
implement these recommendations, to the extent of its limited resources.

Mr. Scheuer, we support and applaud your interest in improving the health
status of all Americans by increased emphasis on Health Promotion and Disease
Prevention interventions. Thank you for your courtesy, and for the interest
which you have shown in this crucial topic by scheduling this hearing.

Biographic note: Edmund J. McTernan, Sr. is Professor of Health Sciences, and
Dean of the School of Allied Health Professions at the Health Sciences
Center, State University of New York at Stony Brook.

He is a registered nurse with graduate preparation in Public Health
Education, and a Fellow of the American College of Healthcare Executives.

Dr. McTernan is immediate Past-President of the American Society of Allied
Health Professions, and a founding member of the Naticnal Council on the
Education of Health Professionals in Health Promotion. He was recently
appointed to the National Council on Health Professions Education.
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IMBALANCES IN HEALTH CARE SYSTEM

Representative SCHEUER. Well, I thought it was a very fascinat-
ing hearing day. I regret, on the one hand, that you have been kept
waiting so long. On the other hand, if you heard those panels that
preceded you, you couldn't have helped but have been impressed
and stimulated.

Let me ask both of you. Why do we have such imbalances in the
health care system, with too many doctors and too few nurses, too
many acute beds, too few nursing beds?

Are these imbalances caused by, perhaps, faulty reimbursement
systems, the absence of reimbursement for counseling?

Mr. McTERNAN. If I can take a shot at it first.
Representative SCHEUER. Yes.
Mr. McTERNAN. I think one of the problems, we've been using

the term "health care system." But, of course, we don't really have
a system. We have a conglomeration that just grew like topsy.

Representative SCHEUER. You're so right.
Mr. McTERNAN. And it is a capitalist system and people do what

they get rewarded for doing, tangibly rewarded for doing. And all
the excitement and all the money of the Blue Cross system, though
it wasn't originally intended for that, really rewards acute care, it
doesn't reward chronic care.

Representative SCHEUER. Yes.
Mr. MOTERNAN. It's very complex. But, certainly, in terms of

long-term care and home care, something has to give. On Long
Island now, our hospital is the AIDS center, just to use AIDS again
as an example, for eastern Long Island. It cost about $950 a day.

Representative SCHEUER. Gee whiz.
Mr. MCTERNAN. We have no place to send the patients to.
Representative SCHEUER. Isn't it anomalous that we provide

acute care, the most sophisticated kind of acute care at the cutting
edge of high technology, and then after the operation or the treat-
ment or the process, we don't have anything for the long recupera-
tive period, the long-term care that is an inevitable result of that
acute care.

Mr. McTERNAN. I forget who the comedian at Harvard was who
said, once the rockets go up, who cares where they come down?

Representative SCHEUER. Yes.
Mr. McTERNAN. That's sort of the attitude that's been taken.

REASONS FOR LACK OF TECHNOLOGY ASSESSMENT

Representative SCHEUER. Yes. Let me ask you, Mr. Raub. You
gave us a number of very exciting examples of new high-technology
treatment modalities of one kind or another, and they are very ex-
citing. I found in the field of nuclear medicine, for example, tre-
mendous quantum jumps forward.

But let me take you back to the questions that were raised re-
peatedly by the witnesses this morning, that we're developing all
these high-technology procedures, processes, products, surgical pro-
cedures, and all of that, but we really haven't done the proper kind
of research to know which ones work, which ones don t work,
under what circumstances, what kind of surrounding conditions
that are indicated or counterindicated.
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So that we come up with guesstimates-in prior days of hearings,
we've heard a quarter to a third. Today, we heard from 20 percent
to 40 percent. There's a certain consensus that of all medical proce-
dures, processes, operations, surgery, 20 to 40 percent are not nec-
essary, or are not helpful, and may be counterindicated and actual-
ly unhelpful.

Why do you think we've done so little on the end of learning
when to apply all of these new developments when we're spending
so much money in the development of these processes, these very
expensive processes at the cutting edge of high technology?

Mr. RAuB. I think, as you, Mr. Chairman, and the witnesses this
morning, and as Mr. McTernan indicated just now, a big part of it
is the byproduct of a system that in the past we have all had
reason to take pride in because it was pluralistic and because deci-
sions were highly decentralized and asynchronous.

Indeed, there are many strengths resulting from that; and there
are very few of us who would want to depart in a drastic way from
the diversity in that system.

One of the things it has bred, though, is a cultural view of medi-
cine that is a problem-solving one. There needs to be a sick person
and then a reaction to that problem. Medical students and other
health care professionals tend to be trained to react to the problem
rather than to be involved as heavily as they might be in a preven-
tive mode.

Until recent years, research in these areas, such as health serv-
ices delivery and the evaluation of technology, was almost non-
existent and certainly not fashionable in the same sense as biomed-
ical research. Whether research is in transplantation or in molecu-
lar biology these days it is seen to be very heady and very exciting.

Representative ScHEuER. It is heady and exciting. But it would
also be heady and exciting to know how and under what circum-
stances, we ought to use all these things.

Mr. RAuB. You're absolutely right. One of the major needs, I be-
lieve, in the health care system is for a much stronger base of sci-
ence underneath questions such as are these procedures ready for
use, and even when they are, under what circumstances are they
proper to use?

NIH IN CARE ASSESSMENT AND DISSEMINATION

There are some examples discussed in my prepared statement. If
I may, I'll just elaborate on one that I think is an instance of an
increasing kind of involvement by the National Institutes of
Health.

A major theme in our Institutions' planning and budget deploy-
ment is in what we call clinical trials. These are highly rigorous,
organized studies attempting to evaluate some new intervention,
either a treatment or an attempt to prevent the development of
further complications of disease. It's typically treatment A against
treatment B or treatment A against no treatment at all, depending
on the state of science in that particular field of health care at the
time.

One of the examples given in the prepared statement is that of
laser treatment of the eye problems in diabetics, what is called dia-
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betic retinopathy. That disorder is one of the leading causes of new
blindness in adults in the United States.

Before that clinical trial was launched, there was virtually noth-
ing that opthalmologists or other physicians could do for their dia-
betic patients, other than give them some sympathy and chart the
progressive loss of their vision.

What the clinical trial showed, through a randomized evaluation,
is that laser treatment indeed is effective in preventing visual loss.

The ability to carry out the evaluation with a highly definitive
scientific study on a new health care procedure was possible be-
cause it was planned and organized as the technology was emerg-
ing, well before ideas got locked in in the health community as to
whether it was good or bad.

Once the positive result was achieved, it would have been very
easy for our National Eye Institute to have stopped there, to have
published the work in the appropriate scholarly journals and then,
like the waiter to have said, 'Well, that's someone else's table.
Take it from here."

Instead, the Institute's director and staff realized that that was
only part of the journey. The information had to be packaged and
communicated in a way that not only ophthalmologists, but also in-
ternal medicine practitioners and others who see diabetic patients,
would understand the circumstances under which the laser treat-
ment could be carried out.

Therefore, one of the things the Institute did was prepare a set of
easy-to-read, easy-to-handle informational materials that were
shared not only with the general public, but with these physicians
most likely to see diabetic patients.

In addition, the Institute's director personally, and some senior
staff, arranged with the American Academy of Ophthalmologists,
the major continuing education group of ophthalmologists, to have
a series of continuing education sessions presented by the National
Eye Institute staff, thus helping to orient physicians not only about
the facts of this new technology, but also about the limitations and
the circumstances under which it might be applied. That has been
a continuing effort.

If you go beyond that program, I think there remains an unre-
solved problem, in that it is inevitable that there are some ophthal-
mologists still who are not applying or recommending the laser
treatment when they should. There are still others who may well
be using it in instances when they shouldn't, and still others who
may be using it, say, at half the dosage or some other variation on
the technique that has not been shown to be effective.

Representative SCHEUER. Or twice the dosage.
Mr. RAUB. Or twice the dosage, absolutely right. I don't present

this as a problem solved, but I see it as an instance of the emerging
kinds of involvement carried on by virtually every one of the Insti-
tutes that make up our organization. There is increasing realiza-
tion that although the new knowledge is important, unless the new
knowledge is packaged, communicated, and evaluated in the con-
text of health care, including the establishment of its limits, the
kinds of problems that we heard about this morning, and I'm sure
you heard about in the earlier sessions, just will continue to be
there.
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FEDERAL TECHNOLOGY ASSESSMENT ACTIVITY

Representative ScHEuER. Yes. Mr. Raub, you're a leader in the
National Institutes of Health. This administration, shortly after it
took office in 1981, abolished the National Center for Health Care
Technology and sort of passed out that function to the National
Center for Health Services Research, where it has played a fairly
modest and not very significant role.

Would you have any views as to how we ought to reestablish the
integrity and the importance and the high priority of that func-
tion?

Mr. RAuB. I think one of the most important things is what
you've been engaging in today and in the previous sessions, Mr.
Chairman; namely, capturing and focusing the broad public inter-
est, as well as the broad professional interest, in these issues of
evaluating both emerging and existing health care technologies.

The functions that you described that previously had been with
the National Center were not, strictly speaking, abolished, but
were incorporated, as you say, in the other component. There is
continuing discussion and debate both within the executive branch,
and between it and the Congress, as to the proper focus and levels
of funding of those activities. That is, I believe, an area in need of
continued attention.

For NIH's part, while our statutory mission tends to stop short of
explicit involvement in health services research, each of our Insti-
tutes, in very selective and deliberate ways, has entered into some
of those areas. In the aggregate, we spend almost $50 million a
year on what we classify as health services research, going beyond
our traditional mission of laboratory and clinical research, and
looking at some of the ways the new technologies and new informa-
tion are used in the health care setting.

We expect our own mission to evolve and change in that area, in
concert with the larger plans of the administration.

Representative SCHEUER. The way I figure it, $50 million a year
is one-hundredth of 1 percent of our national health care budget of
$500 billion.

And if you take the amount of wastage in the system that Uwe
Reinhardt and Joe Califano estimated around $125 billion, $50 mil-
lion would be four one-hundredths of 1 percent of the amount that
is spent for unnecessary procedures and processes and what not.

Don't you think we might want to think about spending a great
deal more than four one-hundredths of 1 percent of the wastage on
evaluation of these new high technology processes, products, what-
not?

Mr. RAUB. I don't think there's any question about the opportu-
nities that are out there.

Representative ScHEuER. And that the order of magnitude of the
increase in evaluation spending should be very substantial. You
wouldn't increase it 10 percent; you'd double it or treble it or in-
crease it tenfold.

If you're talking about wasting $125 billion a year, it seems to
me that you could usefully spend a billion a year so that you're
spending three-quarters of 1 percent of the amount that you're
wasting through the inability to define exactly the circumstances
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and the conditions under which these high-technology processes
should be used. To spend in the neighborhood of 1 or 2 percent of
the amount wasted would be extremely minimal. And that would
give you a budget of more than a billion dollars.

Would that sound reasonable to you?
Mr. RAUB. I can't follow your arithmetic, sir.
Representative ScHEuER. I would only not spend a billion dollars

if the scientific community really couldn't input a billion dollars
cost effectively into its research process. It might be more than you
could jam into that funnel.

But if the research community could actually absorb that kind of
funds and find the research talent to do it, I would think to spend 1
percent of the amount that we're alleged to be wasting would be a
very modest and cost-effective expenditure.

Mr. RAUB. I think you've emphasized a very important point.
Some of the difficulty in the health services research arena, as
viewed from the NIH, has been the relatively small number of
trained and interested individuals willing to commit themselves to
research careers in those areas.

Representative ScHEuER. Well, would it help if your mission
were changed statutorily so that there was a mandate for more
continuous and systematic evaluations?

Might not the surety and the utter predictability of that funding,
if it were made a statutory part of your mission, be helpful in at-
tracting young people to come into this critically important field of
evaluation?

Mr. RAUB. That's a set of issues that I'm sure that these hearings
and related matters will put on the table for the Assistant Secre-
tary for Health and for the Secretary, not only in determining the
size and character of the overall effort, but--

Representative SCHEuER. Which Assistant Secretary?
Mr. RAUB. The Assistant Secretary of Health.
Representative SCHEuml. The current one or the future one?
Mr. RAUB. I expect both, sir.
Representative ScHEuER. Do you think that there's time in this

last 6 months, in the waning days of this administration, for them
to make these kinds of important decisions involving expenditure
of significant funds?

Mr. RAUB. Only modest opportunity at best, given--
Representative SciumER. Pardon.
Mr. RAUB. I said, only modest opportunity at best, given the

timing.
Representative ScHEuER. Yes.
Mr. RAUB. But in terms of the continuing functions, I was stress-

ing the office, not the particular administration.
Representative ScHEuER. Right. If I had to guess, I would think

the most constructive use of the next 6 months would be for folks
like Mr. Raub and Mr. McTernan and our staff specialist and other
members of the health community here on the Hill to get together
to consolidate our intellectual forces and come up with a very well
thought out, highly focused program of what we ought to do on the
entire spectrum of these issues and have it available for the new
administration.
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TRAINING PROFESSIONALS IN CARE ASSESSMENT

Mr. MCTERNAN. In the absence of that kind of activity, it's inter-
esting to think about how the physicians get their education about
the use of technology and primarily, I suspect it's from the manu-
facturers' detail men who call upon them, or the drug companies'
detail men.

Representative SCHEUER. Sure.
Mr. McTERNAN. Whose mission, of course, is to encourage the

use of this technology, not to evaluate it.
Representative SCHEUER. You're so right, Mr. McTernan. And if

they do learn about it at medical school, what happens when
they're out of medical school 10 years, 20 years, 30 years? Where
are they being brought up to the mark? Where is their knowledge
being--

Mr. McTERNAN. By the salesmen.
Representative SCHEUER. Pardon.
Mr. McTERNAN. By the salesmen.
Representative SCHEUER. By the salesmen. That's the wrong way

to get that information. There ought to be a process somewhere in
their medical practice where at periodic times they ought to be
able to be brought along so that they can hit the deck running and
know about the newest developments in analysis, appraisal, over-
sight, in the use of all of these new technologies.

We have to crank that into the system, it seems to me.
So we're talking about training health professionals to know

more about appraisal of all of these matters and more about pre-
ventive medicine.

How do you communicate with patients? Who should do the com-
municating?

Again, I guess most of the doctors who are practicing today have
been out of medical school more than 10 years when there was
very little emphasis given to this kind of oversight and appraisal,
and also very little focus or emphasis given, or priorities placed
upon their counseling patients on the value of preventive health.

What do you think we ought to do with the vast percentage of
doctors who are in this condition, who have been out of medical
school more than 10 years, and who received very little or no train-
ing in these two very important areas?

What kind of process should we apply to bring them up to the
mark in these two areas? What kind of retraining? What kind of
courses? What kind of seminars?

How should they be exposed to the newest developments in what
they should be doing with patients on preventive care and what
they should be doing vis-a-vis new high-technology developments in
health care to see whether they are appropriate and needed and
cost effective?

Mr. RAUB. Many things will need to be done, but I can offer one
suggestion. I alluded briefly in that earlier example to the Ameri-
can Academy of Ophthalmology as a continuing education group.
Most of the specialty medical areas have an analogous kind of body
devoted to the continuing education of members of the profession.

From our point of view as a research organization, we've increas-
ingly been looking for ways to access those agendas in the way of
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providing some of the kinds of materials that we think we can con-
tribute that would broaden and strengthen those educational pro-
grams.

I believe, by the same token, from the vantage point of this sub-
committee and the broad public and professional interest you've fo-
cused in these hearings, that there needs to be a broader public ex-
pectation that those continuing education processes would be exer-
cised fully. There needs to be more focus in terms of keeping up
with the latest advances, as well as keeping up with the latest
knowledge about what's not indicated for use.

Representative ScHEuER. Sure.
Mr. RAUB. That would be one of the single most important things

that could happen.
Representative ScHEuER. That's equally important.
Mr. RAUB. I believe the professions on the whole will respond

positively to that; but a critical part of the dialog you've effected
here will be, as I see it, getting those groups involved to pull their
weight along with-

Representative SCHEUER. In some kind of continuing education
process.

Mr. RAUB. Absolutely.
Representative ScHEuER. How might that be organized?
Mr. RAUB. The basic structure is there, in terms of most of these

groups having such a function in place.
Assuming there will be a collection of reports from these hear-

ings, and an attempt on the part of the subcommittee to assess
these issues, as you have just done, I then suggest communicating
those results to the major academies with some statement of the
interest and the support from the subcommittee. The public expec-
tation that these actions would convey, I think would be a major
step in taking what is a fundamentally well-designed and well-orga-
nized system of continuing education and making sure that it has
the full array of content and emphasis that's in keeping with the
times.

Mr. McTERNAN. I think most, if not all, medical schools have of-
fices in continuing education, and nursing schools and allied health
schools have similar endeavors.

The problem for me, for instance, has been that there is no fund-
ing for continuing education. It's viewed as a low-priority activity.

Representative SCmEuER. You say they have an office of continu-
ing education.

Mr. McTERNAN. That's right, most of them.
Representative ScHEUER. OK. What does that office do?
Mr. McTERNAN. They organize short courses for practitioners,

primarily.
Representative ScHEuER. Should there be a requirement on the

part of a practitioner to engage in some kind of continuing educa-
tion on a regular basis so that society is sure that he is up to the
mark on new technology?

Mr. McTERNAN. The physician assistants have a very interesting
model that can be looked at. They have to be reexamined every 6
years.

Representative ScHEuER. Physician assistants.
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Mr. McTERNAN. Assistants. But the older, more established
health professions have been resistant to reexamination. Some of
them, dieticians, nutritionists, for instance, have to complete a cer-
tain number of hours of continuing education. I know many of the
specialty boards in medicine also have a requirement that there be
ongoing, continuing education.

Representative SCHEUER. It seems to me that there's enough new
knowledge, it's accumulating at a horrendous clip, at a geometric
pace, that it would make sense to think about requiring all health
professionals to engage in sharpening their knives periodically.

Mr. McTERNAN. The problem for the private practitioner is, first,
they have to leave their practice to take the education, so they lose
income while they're doing it. On top of which they have to pay for
that education.

Representative SCHEUER. Well, maybe the education ought to be
funded, at least, so they don't have to have out-of-pocket costs.
That might be something that would be very worthwhile for socie-
ty.

As far as their leaving their practice and losing some income for
a week or two, it seems to me that they're licensed by the State to
perform a public service. And part of that public service is that
they're reasonably current on the state of the art.

Mr. McTERNAN. I think most practitioners recognize and are
happy to do that within reasonable limits.

Representative SCHEUER. I would think that the State licensing
boards could easily require that as a prerequisite to continue being
licensed.

Mr. McTERNAN. For the nonphysician health care practitioner,
the employed type, there's an added problem because as hospitals
are feeling the added pinch, one of the first benefits they cut back
on is educational benefits for their employees.

Representative SCHEUER. That's wrong. Society ought to do some-
thing about that.

Mr. McTERNAN. It certainly is.
Representative SCHEUER. Congress ought to. And we need your

help in figuring out an answer to that. There are a lot of flaws in
the health care system and we're trying to identify them in this set
of hearings. And boy, you have certainly put your finger on one.

I'm all for hospitals and health care institutions of all kinds get-
ting their act together and making sure that they're operating on
an efficient, intelligent, cost-effective basis. But it seems to me to
run flat into the face of reason to say the first place we're going to
economize is on continuing health education.

Mr. McTERNAN. The experience of institutions like mine that
sponsors continuing education has been reducing registration, re-
ducing turnout, because the employees are no longer being reim-
bursed by their employer.

Representative SCHEUER. That is wrong.
Mr. McTERNAN. I agree.
Representative SCHEUER. And you've brought to our attention a

very important point. If this hearing didn't have any other purpose
than to identify that problem, it's well worth it.
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RESEARCH ON DISABLING CONDITIONS OF THE ELDERLY

Let me ask you, Mr. Raub, about the field of research, and I'd be
happy to have you, too, Mr. McTernan, answer this. We talked
about research on whether processes and procedures and products
are appropriate, needed, useful. Let's talk about the research that
we discussed before that would seem to have an enormous payoff,
especially in the care of the elderly, in deferring the onset of de-
pendence.

And we talked about dementia. We talked about arthritis. We
talked about incontinence, and several witnesses noted that a
couple of hundred million dollars in each of those three areas
would have the potential of producing major progress in deferring
for a considerable period of time, if not preventing, the onset of
these three major phenomena, which are responsible for the major-
ity of nursing home placements, long-term care placements.

Why do you think the medical community, why do you think the
National Institutes of Health have put so little effort, resources,
funding, into research in these three areas? And what do you think
the Congress ought to do about it?

Mr. RAUB. I like to think that in recent years, especially, Mr.
Chairman, there's been a substantial increase and focus of invest-
ment in research in all of those areas.

As you probably know, some years back, there was created
within the NIH the National Institute on Aging, which captured
the growing interest in the public at large and in the medical pro-
fession to address these kinds of questions.

Representative ScHEuER. With chronic, disabling conditions.
Mr. RAUB. A major philosophical thrust of our National Institute

on Aging speaks to just the point you were making, to try to pro-
long a high quality of life into the later years. Not only for the pur-
pose of preventing the high cost of medical care, but also for
making the life of those individuals in their later years as effective
as possible.

Representative ScHEUER. Clearly, happier and more productive
and more satisfying, if they're independent with all their faculties
and can move about and they aren't crippled by incontinence, if
they aren't disabled and imprisoned in their homes by inconti-
nence, and they aren't imprisoned in their homes due to an arthrit-
ic condition that makes it painful for them to even move or walk,
and not crippled in their communication with the outside world
and their comprehension of the world around them by dementia.

My goodness, can you think of a greater contribution to wellness,
to well-being, to the quality of life than deferring for a period of
years the onset of any or all of these?

Mr. RAUB. One of the things the Aging Institute did early on was
to introduce the concept of what it calls the teaching nursing
home, the analog of the teaching hospital.

Representative ScHEuER. Yes.
Mr. RAUB. The idea was to have a firsthand, incontext research

program not only with the view of making nursing home adminis-
tration for patients as effective as possible, but, indeed, to also
identify the kinds of things that might prevent these individuals
from having to be in that sort of institutional setting. A further
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goal is to enable individuals to even leave such institutions and
resume a life with their families.

That research program continues.
In addition, within the last several years, the Congress also au-

thorized and created a new Institute on Arthritis, Musculo-Skeletal
and Skin Diseases. These programs existed previously, but the con-
gressional action, with the concurrence of the President, has given
a new focus on those problems. Much of the theme underlying
these activities is, as you were saying, to deal with the chronic, dis-
abling disorders with a view toward, in the long run, attacking
their fundamental cause; but, in the short run, finding ways to
ameliorate the difficulties.

Representative SCHEUER. Would you include, along with arthri-
tis, incontinence?

Mr. RAUB. Yes. In fact, there is ongoing research on incontinence
in two places-not only in the National Institute on Aging, but also
in our newly created National Center for Nursing Research. Again,
I believe that captures the changing spirit of the times. NIH has
become involved formally, in this case, through the nursing re-
search program, in those activities where nurses, in the full prac-
tice of their profession, are able to be included in research efforts.

So we have a number of ongoing research projects, including on
urinary incontinence, the administration of certain respiratory
therapies, and other types of--

Representative SCHEUER. Arthritis?
Mr. RAUB. On arthritis.
Representative SCHEUER. Dementia?
Mr. RAUB. Yes, all of those areas.
Representative SCHEUER. So you have the full package there.
Mr. RAUB. Yes, we have, sir.
Representative SCHEUER. Very interesting. Well, I must say what

you're describing is a program that we should be carrying out,
given our demographic projections which were clear to us 10 or 15
years ago. The tragedy of it is that we didn't start these things a
decade or more ago. But here we are. It's important that we be
knowledgeable about the urgent need to get on with it. And I wel-
come that.

PROVIDING CONSUMER INFORMATION

Let me just ask you one more question on the research. We've
talked about these three, crippling and disabling chronic condi-
tions, the need for research on them. We've talked about the need
for research on appraising the appropriateness and the circum-
stances surrounding which various of these new high-technology
procedures have taken place.

Let me ask you about the need for research on empowering con-
sumers to be an effective force in screening out substandard provid-
ers, both doctors and hospitals, by making available to consumers
hospital-specific and doctor-specific information, as to which of the
hospitals and which of the doctors, based on the record, could be
expected to enhance their health outputs, and which of them, a
small percentage of them, admittedly, but still, a demonstrable per-
centage of 4 or 5 percent, could be expected to threaten their
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ers, and properly from every point of view, how do you disseminate
that?

And you may have heard me discuss this with Dr. Axelrod. I sug-
gested schools, hospitals, libraries, universities. He said, yes, how
about bodagas and supermarkets? Amazing, to hear from a very
distinguished State health commissioner, the most distinguished in
the country, if not one of the most. And he's talking about putting
a computer terminal and maybe a person to counsel in a bodaga, in
a supermarket.

I mean, that's a real quantum jump in our thinking. There's a
guy who's really on the key vive. He's on the cutting edge of new
thinking.

What do you think about that?
Mr. RAUB. Where I was going with my statement was not a de-

fense of telephone books or large compilations, but, rather, to point
out that, increasingly, each one of our Institutes is engaged in this
kind of activity, of preparing easy-to-read booklets and other infor-
mational materials.

Representative ScHEuER. Easy to read for whom? For doctors?
Mr. RAUB. For patients.
Representative SCHEUER. For patients. That's good.
Mr. RAUB. Also, several of the Institutes have engaged in collabo-

rative efforts, for example, with food companies, such as the Na-
tional Heart, Lung, and Blood Institute and Giant Foods program,
where, in the supermarket, right on the shelves where the products
are placed are certain informational labels and other materials
with respect to fat content of foods or fiber content of foods or salt
content, and the like.

Representative ScHEuER. Sugar content.
Mr. RAUB. For example. Included in the program design is an

evaluation process, that you might call research, which will at-
tempt to assess what kinds of packaging of information material is
effective, what kinds of outcomes are achieved by providing such
information.

I expect that, as the various programs evolve we'll continue to do
more of that as a way of attempting through our own initiatives,
and in collaboration with various voluntary health organizations
around the country, to deal with this question of how to inform the
consumer and get patients to the point where they are very knowl-
edgeable about the kinds of issues associated with their health the
goal would be a consumer patient not only able to ask questions,
but also able to understand information that's imparted to them
and thus be much more of a participant in health care.

Mr. McTERNAN. If I may comment on that, too.
Representative ScHwUER. Yes.
Mr. McTERNAN. I certainly think that the empowerment of the

consumer, of health care to be involved in decisions relating to
their own care, has been an important development in the last few
years and it's still going on.

Representative ScHEuER. Well, it hasn't happened yet. A few of
us are talking about it.

Mr. McTERNAN. That's true.
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health outcomes and reduce their health and reduce the quality of
their lives.

If the medical profession continues to do as inadequate a job as it
is doing in screening out the doctors who as we've discussed, are
drug addicted, alcoholic, mentally impaired, and otherwise incapa-
ble of carrying on a minimally effective health medical practice,
why, as a last resort, as a fail-safe device, shouldn't we give health
consumers the ability to make some of those judgments, if the pro-
fessional health community can't make those judgments and bite
the bullet and do something about it?

Wouldn't, as a last resort, it be a good thing to empower health
consumers with that kind of knowledge that would be professional-
ly prepared, that would be reliable, that would be relevant, that
would be understandable by the average health consumer, of aver-
age education, average experience, average intelligence?

Would that be a significant addition not only to health outputs,
because you have to assume that those 20,000 doctors that the New
England Journal of Medicine identified, are going to be producing
millions of health incidents every year, and a lot of them are going
to be negative, if these 20,000 drug-addicted, alcoholic, mentally im-
paired doctors continue to be permitted to practice medicine?

Wouldn't, as a last resort, health consumers armed with histories
of multiple malpractice judgements, of multiple delicensing, of mul-
tiple censure, of hospitals with rates of iatrogenic and nosocomial
infections that are off the chart, wouldn't this have a very healthy,
salutary, influence on the health care community from the point of
view of weeding out the incompetents and weeding out those re-
sponsible for a high percentage of untoward health incidents?

Mr. RAUB. It seems to me there are two different, but related,
issues that you have raised.

Clearly, the medical profession should take considerable responsi-
bility with respect to the adequacy of performance of its members.
I expect we'll see an increasing sense of responsibility on behalf of
the profession and the State licensing boards and others as the
public increasingly demands that medical professionals be compe-
tent to perform.

At the same time, I think there's another very encouraging trend
going on in the country, and that is the increasing awareness on
the part of patients themselves resulting in patients not only want-
ing to have a larger voice in the medical care decisions that are
made about them, but also wanting a lot more knoweldge about
what's going on.

Representative SCHEUER. That knowledge, in almost all circum-
stances, is not being made available, Mr. Raub. There are some ex-
periments. HCFA has just produced seven telephone books. Really.
I mean, give me a break. That is not appropriate for the average
health consumer, to hand him seven telephone books.

It seems to me that maybe the National Institutes of Health
could do some research on how do you massage the information
that's contained in there to make it intelligible to health consum-
ers. And then the next research project you might want to do is
when you have information that you ve massaged and that you've
worked over so it's fair to the providers, intelligible to the consum-
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Representative SCHEUER. And we're beginning to make progress
at the margin. But I see a developing fire storm of criticism to all
of us in the health care field if we don't answer that.

Do you remember the movie-what was the name of it?-where
the guy was hanging out of the window? "Network," remember. He
said, "I'm not going to take any more of that."

Mr. McTERNAN. There's a caveat there.
Representative SCHEUER. I think people are going to say, "I'm

not going to accept any more of this medieval sophistry. By golly, I
want to know. If this guy's had a whole string of malpractice judg-
ments against him, that is my right to know."

Mr. McTERNAN. In our own State, though, I think you have to be
a little bit careful, because in our own State recently, some infor-
mation, partial information, was released about comparable data in
hospitals.

Representative SCHEUER. That could be very dangerous, very con-
fusing, very misleading, and very unfair. I'm totally with you

Mr. McTERNAN. Because one of the hospitals was castigated and
the reason was they took really sick patients.

Representative SCHEUER. But of course. You take Hanson Memo-
rial, Sloane Kettering, where they take the most serious cases,
many of them terminal cases in cancer from all over the country.
It would be absurd to judge them the same as any community hos-
pital on the percentage of their discharges who died after 6 months
or 1 year.

I mean, that would be nonsensical.
But it's very interesting to note that in that hospital survey that

HCFA distributed a year or more ago, when they said, what are
the predicted mortalities and what were the actual mortalities,
Sloane Kettering and Hanson Memorial came out beautifully. They
had fewer than the predicted mortalities. And so did most of the
tertiary hospitals around New York City, as I recall-NYU, Bell-
vue, Mt. Sinai, Columbia Presbyterian-and all of these first-class
tertiary hospitals came out with less than expected mortality rates.

The problem children were these little community hospitals, 300-
bed nonteaching hospitals out in the boondocks who were nonter-
tiary hospital affiliated. They were the charnel houses. They were
the places where it was dangerous to go if you got sick.

But how the heck does a person know that? I just think it's terri-
bly important to develop information that is not misleading. Quite
right, Mr. McTernan. And that is not partial and that is calibrated
to reflect the kind of patient load that that hospital has.

I couldn't agree with you more. To do otherwise would be offen-
sive to one's sense of fairness and decency.

We're not trying to prejudice competent, sincere, productive
health service deliverers in our country. We're not trying to make
things awkward for them at all. We're trying to help the health
community identify the ones who have a demonstrated record of
being incompetent and dangerous to one's health.

And since the medical community has done a less than ade-
quate job, maybe we just ought to give that kind of knowledge to
health consumers and show them how to use it, show them how to
interpret it, and then turn them loose.
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As I said before, and I don't want to bore you, our society over-
whelms American consumers with information about clocks, televi-
sion sets, hair dryers, automobiles, resort hotels, you name it.

The one thing, the one area of knowledge that we hide from
them in this sort of medievel guilt mystique is information about
health care providers that is hospital specific and doctor specific.

I know of nothing in the code of Hammurabi, in the Hippocratic
oath, or in the teachings of Maimonides that tell us that doctors
are entitled to be protected from their incompetence and their neg-
ligence from the health-consuming public.

Do either of you know of anything in
Mr. RAUB. No, sir.
Representative SCHEUER. Well, I learned that today. I learned

this from Dr. Axelrod, who instructed me that you can scrutinize
the code of Hammurabi, you can scrutinize the Hippocratic oath,
you can scrutinize the teachings of Maimonides and you will find
nothing that protects doctors from the public knowing about their
negligence and their incompetence.

Mr. McTERNAN. If my memory serves me right, the Hippocratic
oath also requires that you don't charge your teacher.

Representative SCHEUER. It what?
Mr. McTERNAN. The Hippocratic oath requires that you not

charge your teacher for care.
Representative SCHEUER. You don't charge your teacher?
Mr. McTERNAN. Right, So the physician that taught you, you

don't charge a fee to. I think that's in the Hippocratic oath, if my
memory serves me correctly.

Representative SCHEUER. That's very touching. That's very inter-
esting.

Well, we've kept you very long and I want to apologize once
again for the lateness of the hour. I'm glad that you hung in there
and made it possible for us to hear your excellent testimony, your
truly outstanding testimony.

I'm very proud to have heard you. I'm proud to have chaired this
series of nine hearings, of which this is the last day, the last panel.

I thank you. I'm grateful to you on behalf of the Congress. We'll
be very much interested in hearing of your activities and the
progress that we make along these various avenues that we've
been discussing. We will keep the record open for material report-
ing on these activities that you may want to send to the subcom-
mittee.

Mr. McTERNAN. Thank you very much.
Mr. RAUB. Thank you.
Representative SCHEUER. Thank you very much. The hearing is

adjourned subject to the call of the Chair.
[Whereupon, at 3:50 p.m., the subcommittee adjourned, subject to

the call of the Chair.]
[The following information was subsequently supplied for the

record:]
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Office of the Dean
School of Allied Health Professions
Health Sciences Center
State University of New York at Stony Brook

Stony Brook, New York 11794-8200

C& ~~~~~~~~~~~~~telephooe: (5 16) 444-2251/2

Mr. David Podoff September 19, 1988
Joint Economic Committee
G-01 Dirksen Office Bldg.
Washington, D.C. 20510

Dear Mr. Podoff,

Once again, I apologize for the delay in following up on my promise to send
along some added thoughts on ways in which utilization or under-utilization
of health personnel, advance or obstruct the goal of quality health care for
all Americans, within the capacity of the national economy. I will put down a
few of my observations, which come from my experience as a Registered Nurse,
former hospital administrator, and (for the past 25 years) an educator of
allied health professionals.

It seems obvious that the basic problem is that our health care system, and
the checks and balances placed upon it, was not planned, it just grew in a
very haphazard fashion. Further, it has suffered from the anamoly that most
decisions are made by the providers (especially physicians), not by the
consumers or buyers. Therefore, the idea that it can be treated like any
other free market is specious; it is anything but a "free' market!

Unfortunately, we do not have valid data about the allied health professionals
(AHP's) within the system, primarily because Congress has never viewed them as
of sufficient importance to count. A sort of "median" estimate of numbers
would be that there are perhaps 3.5 million AHP's in practice today,
distributed through almost 100 different specialized fields. If one considers
the number of patient contacts/services these people deliver each year, the
health care and economic implications are truly enormous.

Most of these disciplines were "spun off" by medicine during the expansions of
health care knowledge and techniques which occurred around both World War I
and II. Initially, most AHP's were given rote and very cursory training,
usually in "OJT" or apprenticeship situations. Often the brightest people
from unskilled worker groups were chosen for this training. The roles they
were allowed to play were consequently very circumscribed, limited, and
closely supervised. They were for the most part, extensions of the hand but
not the mind of the supervising physician.

Like other bright humans, however, these new AHP's were intellectually
involved in what they were doing, and they sought and obtained more and more
information about their disciplines. Typically, the training programs first
became formalized, then moved into hospital and eventually to collegiate
settings. The curriculum and its contact expanded and became more sophisti-
cated. Today, some 85 Al fields require a baccalaureate for entry, while
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about a dozen others require graduate preprofessional preparation. The

remainder demand a specialized associate degree, for the most part. Most of

the fields also have stringent educational accreditation, and practice certi-

fication or licensure requirements.

A big plus about the contribution and role of the AHP in the health care

system is that this entry level preparation is of course much shorter and less

costly than that which has evolved for physician education. New practitioners

can be prepared, and curriculum modifications can be introduced in a

relatively rapid manner. Further, the salary scales paid to AHP's are less

than those paid to physicians by a very considerable portion. Therefore, the

cost per unit of service by an AHP is far less than for physician services.

For that same reason, it is economic for society to utilize each AHP in the

system as efficiently as possible.

The point I tried to make to Congressman Scheuer and to you at the hearing a

few months ago was that inappropriate and outmoded constraints abound in the

health care system. Many of these constraints were developed when the typical

AMP was a product hand-tooled by her or his employer in an uncontrolled OJT

situation, and were motivated by a real concern to protect the patient. Today

a great number of those constraints are unnecessary. They serve to reduce the

effectiveness of the AHP's, and they protect only the economic and political

control of the medical and dental professions. In my opinion, many of these

constraints detract from the Potential for optimal care for older Americans.

One example is in the area of dental care. Large numbers of Americans,

especially in poorer economic groups, do not receive adequate dental care. I

would venture that few nursing home patients receive regular dental

supervision. Dental hygienists, well prepared to administer prophylactic

services and to recognize periodontal disease, are forbidden to practice

except through the agency of a dentist in all states except Colorado. There,

one young woman is delivering excellent and cost effective care to nursing

home patients as a private practitioner. A majority of her patients have

received no dental care for years, and she refers large numbers to local

dentists who collaborate with her effectively. Costs to her patients are very

reasonable, since the billing is not on the dentist's scale, nor does a

dentist retain a share of her earnings. The American Dental Association has

sued Colorado, to force it to require hygienists to practice under employment

of a dentist.

A second example is the limitations which exist on the practice of physical

therapists (PT's). It is hard to imagine how many older patients could

benefit from physical therapy services, and who do not receive those services.

Most states require that PT's treat patients only upon referral from M.D. 's;

however, chiropractors and others are not subject to this restriction. The

results are increased costs and reduced services to people, and (no doubt) the

eruption of many secondary and tertiary problems which could be prevented by

PT intervention.
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These are just two examples of barriers to optimal and cost-effective care; to
cite others would be no problem at all. I realize that most limitations arise
from state medical legislation. However, demonstrations of optimal utilization
of AHP's could be inexpensively encouraged within Federal health care
agencies, and through modest federally-financed pilot programs. The savings
in dollars and in improved health care could be ismense.

There are many other ways in which AHP's could make far greater contributions
to our health care system, and help to contain cost escalation. These will
obviously be increasingly important as the population continues to age, and as
those older people require require added health care services.

I regret that I will be out of the country for several weeks, and therefore
unavailable to provide further documentation of my point. If you should want
any added information about the allied health professions while I am away, I
believe that Dr. Glenda Price (Ph.D.), Dean of the School of Allied Health
Sciences at the University of Connecticut, Storrs, would be an excellent and
knowledgeable source of information.

Thank you once again for the privilege of testifying before the committee,
and for the invitation to prepare this letter.

Sin,

Edmund J. McTernan, MPH, Ed.D.
Professor and Dean

cc: Dean Glenda Price

Carolyn M. DelPolito, Ph.D
Executive Director
American Society of Allied Health Professions
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