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AUTOMOBILE INSURANCE REFORM
Wednesday, March 19, 1997

CONGRESS OF THE UNITED STATES,
JoinT EcoNoMiCc COMMITTEE,
WASHINGTON, D.C.

The Committee met, pursuant to notice, at 10:00 a.m., in Room 2226,
Rayburn House Office Building, the Honorable Jim Saxton, Chairman of
the Committee, presiding.

Present: Representatives Saxton, Doolittle and Thormberry and
Senator Robb.

Also Present: Representatives LoBiondo, Pappas, Franks, and
Campbell.

Staff Present: Chris Frenze, Dan Miller, Joe Engelhard, Amy Pardo,
Mary Hewitt, Roni Singleton, Juanita Morgan, and Brenda Janowiak.

OPENING STATEMENT OF

REPRESENTATIVE JIM SAXTON, CHAIRMAN

Representative Saxton. 1 would like to welcome everyone this
morning to today's session of the Joint Economic Committee, particularly
Governor Christine Whitman and New Jersey's Commissioner of
Insurance, Lisa Randall. We are very pleased to have you here with us
today as leaders in what has really become a nationwide attempt to reform
the automobile insurance programs that face our constituents each day.

Automobile insurance premiums are simply too high, and they are
increasing at a rate faster than inflation. In 1995, the national average cost
for insurance premiums across the country was $757. In some states with
which I happen to be familiar, the average premium is much higher. In
New Jersey, for instance, the premium last year was over $1,100 per car,
and in some areas like Cherry Hill, which happens to be a large town in the
district I represent, for an average family with two cars and one child who
drives, insurance premiums cost somewhere between $2,500 and $3,500.
The same Consumer Reports Auto-Choice study which pointed these facts
out showed that the national average cost to insure an automobile rose 44
percent between 1987 and 1994, nearly 1-1/2 times the rate of inflation.
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We are holding this hearing today to look at the causes of high
insurance premiums and their rapid increase. Even more importantly, we
need to examine the possible solutions that could provide American
families with the much-needed relief and would save them hundreds of
dollars every year.

I feel it is important to highlight the truly bipartisan, wide-ranging
support for auto insurance reform that has come from individuals,
advocacy groups, politicians on the right and the left, and from the Reform
Party as well. The movement actually began with Michael Dukakis in
Massachusetts and was promoted in the last presidential election campaign
by Senator Dole and GOP candidate Steve Forbes. And several reforms
have been championed at the state level as well.

We have with us today Governor Whitman, who has been a leader in
this area and very outspoken on this issue. Last year, I authorized the staff
of the Joint Economic Committee to study some of the problems with
regard to automobile insurance. Their report has given us an insight into
some of these problems and examined one proposal for reform in
particular, Auto-Choice.

With Auto-Choice, nationwide, the average insurance policy would
drop from $785 to about $560. That means to the average driver Auto-
Choice reform would save something in the neighborhood of $225 a year
for each individual. For many people, that would provide much-needed
relief. In many high-liability states, however, the savings would be signifi-
cantly greater. New Jersey drivers, who pay the highest insurance rates in
the nation, would save an average of $417 a year.

The Joint Economic Committee study found three major causes of
increasing car insurance premiums: fraud, high litigation costs, and
escalating non-cconomic damages, sometimes called pain and suffering
cases.

While the issues of high litigation cost is an obvious problem, the few
studies that have focused on this problem have shown how significant
transaction costs can be on the cost of automobile insurance premiums. A
1990 study by the California Department of Insurance found that over 40
cents out of every premium dollar paid for bodily injury liability and
uninsured motorist costs goes to attorneys.

A second problem is fraud and abuse of the auto insurance system.
After an FBI investigation of auto accident fraud, Director Louis Freeh



estimated that every American household is burdened with about $200 a
year in annual insurance premiums to make up for this type of fraud.

How would Auto-Choice lower premiums? The bill would give
drivers a choice between retaining their state-based insurance system—
that is, maintaining their current coverage—and changing to a first-party,
no fault option. I think this is a very important point.

Under the new option, drivers would recover damages from their own
insurance company, so consumers would only need to protect themselves.
The Auto-Choice bill calls for new, optional Personal Protection Insurance
(PPI) in which drivers would receive first-party coverage with immediate
payment of economic losses, regardless of fault, keeping them out of court.

In return for this immediate recovery and lower premiums, they would
forego being able to recover for non-economic damages, called pain and
suffering. In addition to lowering premiums, Auto-Choice would reduce
incentives for fraud, reduce transaction costs, and help low-income drivers
enter the insurance system.

The second option, Tort Maintenance Coverage (TMC), would be
chosen by consumers who preferred to keep their current coverage. Once
again, the choice is on the consumer. Under the TMC option, drivers
would retain the same amount and types of coverage as provided by the
insurance laws of their states unless they had an accident with a PPI driver.
In that case, they would recover first-party coverage up to their own TMC
policy limits.

Under both options, injured parties could sue for economic and non-
economic damages against drivers who commit intentional torts or when
an accident is due to alcohol or drug use. Both options would allow
drivers to sue in court, on a fault basis, for economic damages that exceed
their insurance policy's coverage limits.

Another significant part of Auto-Choice reform is its tremendous
sensitivity to different states. All state legislatures would be given the
authority to repeal the bill by a simple majority. In other words, if they
didn't want to take part in the Federal program, they could opt out by
passing a law permitting them to do so. Or the Federal law could be
modified through changes passed by the state legislatures and our 50 state
Govemors.

Finally, any state insurance commissioner could prevent the law from
taking effect if the commissioner could certify that the state would not
experience at least a 30 percent reduction in bodily injury premiums.
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As we listen to testimony this morning, the causes of increasing auto
insurance premiums will become clear, and though we may not have a
perfect agreement on the solution, I hope we could agree on one thing: we
need reform and millions of Americans who pay exorbitant auto insurance
premiums need that reform today.

I'would like to say that Senator Robb just arrived. Welcome aboard,
sir. And we have a contingent of my colleagues from New Jersey—Mr.
Franks, Mr. LoBiondo, Mr. Pappas—and also our gentleman from Texas,
Mr. Thomberry. We are pleased to have all of you here.

Let me just introduce now, one of my friends and a real leader on this
issue along with a number of others, someone who says what she is going
to do and gets it done, Governor Christine Todd Whitman from New
Jersey. We are very pleased to have you here. And we are anxious to hear
from you.

Let me just ask Senator Robb, however, if he has any statement that
he would like to make before we proceed to hear from the Governor.

[The prepared statement of Representative Saxton appears in the
Submissions for the Record.]
OPENING STATEMENT OF SENATOR CHARLES S. ROBB

Senator Robb. Thank you, Mr. Chairman. I have no statement. I
wanted to make sure that the appearance as well as the reality of
bipartisanship is maintained.

I know that this topic is extremely important to you and to your state,
and with your distinguished Govemor here before the Committee, I thought
it was appropriate. I cannot remain for the entire hearing, but I wanted to
hear as much of her opening statement as possible, so I will limit mine so
that I can hear hers.

Representative Saxton. Governor Whitman, you may proceed.

STATEMENT OF CHRISTINE WHITMAN, GOVERNOR,
STATE OF NEW JERSEY,
ACCOMPANIED BY LISA RANDALL, COMMISSIONER OF
BANKING AND INSURANCE, STATE OF NEW JERSEY

Governor Whitman. Mr. Chairman, Members of the Committee,
thank you very much for inviting me here today. I would like to introduce
Lisa Randall, who is the Commissioner of Banking and Insurance in the
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State of New Jersey. So when we get to the technical parts, I will throw
it all to Lisa. I get to do the easy opening.

But I did want to thank you and commend you for holding the hearing
on this important subject matter. And I do appreciate that it is bipartisan.
This is one of those issues that affects people no matter what their party
affiliation, whether they belong to one of the major parties or don't belong
to any party, and the fact that you here in Congress are reaching out to the
experience of the states in auto insurance is an example of the partnership
that is growing between us, I appreciate that.

Mr. Chairman, let me begin by stating two basic facts about
automobile insurance in New Jersey. First, it is mandatory. Every New
Jersey driver is required to carry a minimum of $250,000 in medical
insurance as well as coverage for some loss of wages and out-of-pocket
expenses. Each driver's own policy pays, regardless of fault. It does not
matter who caused the accident. In New Jersey, payment for medical bills
through auto insurance is guaranteed.

Second, automobile insurance rates in New Jersey are the highest in
the Nation. There are many reasons that we hold this distinction, and as
you know, I like us being distinct in the Nation but not on issues like this.

New Jersey is the most densely populated state in the Nation. We
also have 782 cars per square mile. New Jersey has a high cost of living,
which means higher costs for medical treatment and car repairs for a car
accident. More than 90 percent of New Jersey drivers choose higher
liability coverage than the law requires. Consumers buy higher coverage
to protect assets of higher value than they would in other parts of the
country.

These demographics are unique to New Jersey and are part of what
makes the state the wonderful, diverse place that it is. But the numbers
also make clear that New Jersey will never have the lowest auto insurance
rates in the Nation, especially given the frequency of lawsuits in our state,
another distinction that I would just as soon we didn't have.

New Jersey is the most litigious state in the Nation. In 1995, we filed
819 lawsuits per 100,000 residents. The next state behind us, Nevada, had
512 lawsuits per 100,000. In fact, litigation costs account for more than
$300 of every $1,000 in insurance premiums, while only $190 of that same
$1,000 goes to paying medical bills for the insured.
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I have proposed a major reform to New Jersey's auto insurance
system which, in part, resembles the Auto-Choice plan now before
Congress.

My proposal recognizes that the single most important thing car
insurance can do for a family in the event of an accident is to pay medical
bills, lost wages, and other out-of-pocket expenses promptly and without
regard to fault. In New Jersey, as I mentioned, insurance is mandatory.
But that should not mean it cannot be affordable and allow consumers to
choose the amount of insurance that best meets their needs.

I have proposed a four-choice system that will allow drivers to keep
the insurance they have today at a savings or select from other new, less
expensive options. These innovative options will allow those who do not
wish to pay the high cost associated with pain and suffering lawsuits to
have full access to the courts for any economic loss that they suffer as
victims in an accident and, at the same time, enjoy reduced rates for
agreeing to sue only for economic loss and not for non-economic claims.

The first option, the Economic Choice policy, will provide coverage
for medical bills up to $250,000, lost wages, and other costs.
Policyholders can sue and be sued for economic loss, but agree not to sue
for pain and suffering. Consumers choosing this option could save up to
$250 on today's most commonly purchased New Jersey policy.

Our second proposed option, the Scheduled Benefits Policy, provides
the same basic coverage as Option 1. It adds benefits for pain and
suffering compensation, however, based on a predetermined schedule to be
paid by one's own policy without the need for litigation. Consumers
choosing this option could save up to 10 percent off today's typical policy
in the State of New Jersey.

The third option, the Serious Injury policy, is most similar to today's
verbal threshold policy in New Jersey, which limits the ability to sue for
pain and suffering to a list of serious injuries. This verbal threshold is now
chosen by 88 percent of the drivers in our state. My proposal differs from
the current policy in that it will impose tighter limits on lawsuits, allowing
suits only for the most serious injury. A major fault in our current verbal
threshold has been the laxity of threshold on suits.

The fourth option, the Lawsuit Recovery policy, is similar to the zero
threshold policy. Drivers who choose this option could sue for pain and
suffering, whatever the severity of their injury.
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I should note here that each of these four policy options contain
sanctions for drunk drivers and illegally uninsured drivers. No matter
which policy you choose, if you are hit by a drunk or an uninsured driver
in New Jersey, you can sue that person for pain and suffering. And even
if the drunk or uninsured driver is not the at-fault driver, he or she cannot
sue for pain and suffering.

I believe that offering new choices to drivers will reduce the cost of
auto insurance in the State of New Jersey. But we are doing other things
to keep insurance costs down, particularly in the prevention of fraud and
abuse, and they are part of the comprehensive policy that we have offered.

We know, for instance, that when insurance companies pay for
unnecessary and sued over medical treatment, that drives up the cost of
nsurance to all drivers. So we have enacted a law that requires doctors to
notify an insurance company within 21 days that they are treating injuries
related to a car accident. And we have proposed establishing a peer review
panel of physicians to examine instances of questionable treatment. In
some cases, medical professionals would now be the ones to determine
whether the course of treatment is truly necessary.

In addition, we will make sure that insurance companies comply with
our state laws against insurance fraud by reporting acts of fraud, whether
they are committed by auto body shops, medical professionals, lawyers, or
the drivers themselves. If insurance companies allow fraud to go
unreported, we are proposing to hit them with a $25,000 fine for each and
every violation.

Given our plan for reform in New Jersey, I am encouraged by the
direction the Congress has taken in regard to auto insurance. Last year's
S. 1860 was a model of federalism in that Federal law would represent the
first word rather than the last word on the subject. New Jersey and every
other state would be free to modify or even repeal any elements of the bill.

In addition, under S. 1860, states would have been able to block the
law from taking effect if they could demonstrate it would not lead to
significant savings for their drivers.

Just as my proposal allows drivers choice, Federal legislation should
allow states flexibility to address their own unique demographic, economic,
and public safety concerns. What makes sense for addressing New
Jersey's crowded roads, busy courts, and high cost of living may look very
different from the right solution for many other states.
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Mr. Chairman, I urge that this year's version of the auto insurance bill
preserve these elements of federalism that allow the states maximum
latitude to design insurance reform that will work best for their citizens.

Thank you very much.

[The prepared statement of Governor Whitman appears in the Submissions
for the Record. ]

Representative Saxton. Governor, thank you very much for your
very articulate statement and for being a leader nat10nw1de on what
obviously is a very important issue.

I remember not so long ago, I think it was the summer of 1980 or
1981, former Member of Congress Dean Gallo and I, who happened to be
in the state legislature at the time in New Jersey, spent the summer in your
office with then-Governor Kean trying to deal with many of these same
issues. And since then, each year we have noticed that New Jersey
continues to have extremely high automobile insurance premiums. People
today are as discouraged as they were in 1980 or 1981. So, this is not a
new phenomenon for our state, unfortunately. And your effort to try to
hold back on the reins of these rapid escalations in premiums is
commendable.

Let me ask you: under the program that you have proposed in New
Jersey, which we believe would reduce premiums, would anyone in any
way be forced to change their current policy?

Governor Whitman. No, they wouldn't, actually. Option 3, as I
have outlined it, is essentially today's coverage, and it is the policy chosen
by fully 88 percent of those who choose auto insurance. And we still
believe that with the emphasis on fraud reduction and the other initiatives
contained in the legislative proposal, even for current coverage, this
proposal will cost less.

Drivers can see a reduction in their auto insurance if they stick with
the current policy because we will be tightening verbal threshold slightly
and we will be making a major effort at fighting insurance fraud.

The other statistic that I didn't mention, which is an unfortunate one
1n our stat, is that 40 percent of the people when polled think it is all right
to commit fraud against an insurance company. I think it is partially
because they think they are being ripped off by the insurance company, but
unfortunately that gets reflected in everyone else's rates. By focusing on the
fraud issue, we will drive down the cost.
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Option 4 gives drivers the ability to get additional coverage. It is the
most comprehensive of current policies, and probably even that would cost
less. It wouldn't be less than the average but it would be less than drivers
who have it now are paying.

In New Jersey, we have about 400,000 drivers currently driving
without auto insurance coverage. By offering them the choice of the
low-option policies that protect them against pain and suffering suits and
allow them to recover for economic damage at a very reduced rate, we can
increase the number of drivers who have coverage and have some ability
to get economic reimbursement when they suffer an accident. Now they
are in a position that if they have an accident they don't know if they are
going to get their hospital bills covered or when, they don't know if they are
going to recover lost wages, and they may never get their car repaired. By
offering a full range of options we are opening up coverage for those
people.

Representative Saxton. Governor, there are several Representatives
of New Jersey here who all have busy schedules. I have other questions
but I would like to hold them for a minute. We have also been joined by
Representative Tom Campbell from California. Let me turn to Tom now.

OPENING STATEMENT OF

REPRESENTATIVE TOM CAMPBELL

Representative Campbell. Mr. Chairman, 1 appreciate your
kindness and the indulgence of my colleagues.

I applaud you. This is an excellent and farsighted approach to
reducing a tremendous cost to consumers. I have three questions, and you
can respond as you wish.

First is, I don't think most people understand that the bargain that a
client and an attorney oftentimes reaches will give the contingent fee
portion of the amount received in a tort lawsuit over to the attorney, may
be as much as a third, and that the pain and suffering is, if you will, the pot
from which that is most often taken. And perhaps my first question is you
might be able to speak to that in New Jersey because I think it is important
that consumers realize that what we are speaking about here in significant
portion is money going to the attorney and not actually to the victim.

The second is I used to be an antitrust enforcement officer, as you
might know, and there is an antitrust law against bundling of products. It
doesn't apply to bundling of services but it seems to me that what we are



10

talking about is bundling whereby under present law a consumer cannot if
he or she chooses get the program as he or she would prefer it, but has to
buy the whole thing, including the pain and suffering. And if these were
products I think there might be an antitrust concern about the compelled
bundling of them. That is more of an observation, but if you had a
comment I would be interested.

And the last and the third point, I do wish to know your words as a
Govemor of a very important state, one of our largest and most industrial
and certainly successful economic comebacks under your leadership, as to
the federalism issue in this legislation. If it is a good idea, surely you
should pass it in New Jersey. I would like just a little bit of insight, as you
might, as to why we need this as a Federal law, given that each state could
adopt on its own, if it wishes. Thank you.

Governor Whitman. Congressman, let me respond to your third
part, and I will ask the Commissioner to go into the first two aspects. She
can give you greater detail on them.

The bill as proposed in the last session was one that allowed
maximum flexibility to the states, and that is why I am comfortable in
saying that I believe that is the appropriate approach. It is clear that auto
msurance is an issue that affects every state in the Union. It is also very

clear that the solutions are going to vary dramatically from state to state.
It would not be a bad thing to have a Federal commitment or raising of the
concern that states and auto insurance companies—everyone involved in
this issue—should strive to insure minimum cost to the consumer, and to
have the Federal Government lay out some ways to achieve that so that
every state doesn't have to reinvent the wheel.

But the critical thing about the original legislation was that it did
allow states to opt out if it wasn't going to meet their needs. Any future
legislation that deals with this, because the Federal Government has not
taken a role here in the past, the Congress has not acted on this issue,
should retain that maximum flexibility. I would see it as an opportunity
for the Congress to highlight the importance of addressing the concern that
we should all have for those who drive uninsured because they couldn't
afford insurance. In New Jersey, I have heard horror cases of people who
are forced to carry policies that are worth more than their car. And they
don't carry that policy, even though it is against the law for them to drive
uninsured in our state.
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If there is going to be any action in the Congress and at the Federal
level, the important thing is that it be, as I indicated in my testimony, the
first word, not the last. It should set parameters and standards and some
goals but allow the states the maximum flexibility to craft policy that
meets the needs of their drivers and citizens.

Representative Campbell. And maybe the Commissioner could
speak on the bundling issue and the attorneys' contingent fee issues.

Ms. Randall. Yes, Congressman Campbell, you make a very
interesting observation about the notion of the application of antitrust
principles to the lack of choice in the current system. And certainly in
New Jersey right now, the two choices that exist, both compel the driver
to choose among two choices, both of which have a mandatory factor for
pain and suffering. And we don't have enough choice, and, in fact, I think
that is what our proposal in the state is all about, is perhaps doing the
unbundling that you suggest.

And with regard to your comment about attorneys' fees, generally I
would certainly tend to agree that there are many instances in which
consumers are not aware of the extent to which their award, their jury
award or their settlement will be impacted by a cut off the top that is
compensation for the attorney. And it could be as high as a third in some
instances, as you note.

I think one of the things we are trying to do with our proposal is to
make sure that consumers are very adequately informed about what exactly
happens when you enter the system. And that is why the Governor feels
that, along with Choice, there should be provisions that are indicative of
the requirement that choices should be explained in plain language and the
impact of choosing a pain and suffering option with its attendant payment
for attorneys, consumers should be made aware of.

Representative Campbell. Mr. Chairman, I would say in closing on
my first round of questions, I am grateful you invited me to attend the
panel today. I have the highest regard for Governor Whitman and the
highest regard for Mike Horowitz and his work on this issue. A model that
might work on the federalism issue is that at the Federal Trade
Commission, the Federal Trade Commission, Federal agency, required
states when they gave prescriptions for eyeglasses to separate the
prescription from the actual diagnosis of the myopia or the eyeglasses, to
unbundle. But it is state regulation. That is a local issue but it was upheld
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on the authority of the Federal Trade Commission's general jurisdiction
statute over commerce that the unbundling occur.

And I think this is a model here, that it is a Federal mandate for
unbundling and then how the consumer makes her or his choice in each
state, that is, for the protection of the consumer. But the unbundling was
held to be Federal authority in the eyeglasses ruling. Just an argument for
your federalism ruling.

Representative Saxton. Mr. Pappas.
OPENING STATEMENT OF

REPRESENTATIVE MICHAEL PAPPAS

Representative Pappas. Govemor, welcome. It has been 10 years
since we were on the Somerset Frecholder Board together. Things have
changed, haven't they?

Governor Whitman. Just a little.

Representative Pappas. And congratulations, I am not sure,
Commissioner, this is the first time you have been down here in this
capacity. Certainly the first time I have had a chance to speak to you in
this capacity, certainly at a committee meeting.

This is for the Governor, and maybe for both of you. There are a lot
of, have been over the years, since Chairman Saxton's days in the New
Jersey legislature with former Governor Kean, lots of different proposals
to address the issue of reforming auto insurance, and I am just wondering
if you could give us some feel for your reasoning behind this specific
approach.

Governor Whitman. Certainly. Congressman, what we have seen
before in the State of New Jersey when we have approached the reform of
auto insurance is the attitude still at the basis of it that Trenton knows best.
And while we have reformed at the margins, we have still maintained an
overall very prescriptive approach to auto insurance in terms of what we
mandate as basic coverage.

The proposal that we are putting forward allows the consumer choice.
Yes, we do still require auto insurance. Yes, we do still require a
mandatory personal injury coverage of $250,000 reflective of the facts and
the road situation in New Jersey. But after that we throw it wide open to
people to determine different levels of coverage particularly in regard to
pain and suffering, which is where we see some of the highest costs
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associated with car insurance. I never like to lay blame at any one
community’s door. There have been a lot of people that have been part of
the problem. But we have definitely tried to maintain a prescriptive
approach to auto insurance. '

As you know, we had two major efforts that resulted in the Market
Transition Facility and the JUA, both of which ran up huge deficits in the
State of New Jersey. We inherited and have been able to do away with
that deficit without having it come out of the policy premiums of good
drivers. But it did not allow us to really reform auto insurance. And we
have not been in a position to offer a plan that would allow consumers the
option of lowering their costs.

We feel that by giving consumers choice—and I do not fear at any
point in time giving the public choice. I think that is the important thing
here—we are allowing people to make decisions about their own lives and
their own needs. It makes no sense to require someone to carry auto
insurance that costs them more than their car is worth, and that is the
situation in which we find ourselves. Or if someone doesn't drive more
than a couple of hundred miles a year they should be able to reflect that in
the type of coverage that they choose for themselves. We haven't allowed
that kind of flexibility in the past, and this proposal does. And I tumn it
over to the Commissioner.

Ms. Randall. I would only add to what the Govemnor indicated is that
we have looked to other states and seen what has been noteworthy and
successful in other states which might be helpful to us in New Jersey.
And, for example, the proposed tightening of the verbal threshold is
something that we have seen be fairly successful in the State of Michigan,
and we feel it is translatable and could be of help to us in New Jersey.

Similarly, in terms of some of our medical cost containment proposals
that the Governor has set forth, we have seen that Pennsylvania has
achieved some savings. So we have looked to other states to see what in
the last decade or so has worked for them. And we have taken that which
we feel will be helpful to us and applicable to New Jersey.

Representative Pappas. I would commend you, Governor; in your
opening remarks you spoke of how physicians will have a greater decision-
making role, and I think that goes to the issue of the public's confidence in
insurance generally, and I am a strong believer in empowering patients and
physicians for making more decisions.
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Governor Whitman. Congressman, to me it just seems common
sense when you are determining medical protocol or treatment it should be
the physicians that determine that and not the lawyers, with all due respect
to the lawyers.

Representative Pappas. Just a couple of other questions, if I could,
Mr. Chairman.

New Jersey is very urbanized, as certainly we know. Certain areas are
very rural, but certainly it is the most densely populated state. How do
you think this approach will benefit people in the urban areas as well as
businesses in our cities?

Governor Whitman. Again I will let the Commlss1oner speak to the
" details of it, but there is a very specific part of this proposal that goes
towards the needs in the urban communities. While I would not call the
problem that we have had exactly redlining, we have clearly a problem of
lack of carriers and those available to sell auto insurance to people living
in our inner cities, and it is addressed specifically under our proposal.

Ms. Randall. As the Governor has often noted, we have one New
Jersey, and to the extent that we have seen a diminution in the use of agents
in urban areas, we are seeking to reverse that, and a very specific portion
of the Governor's proposal seeks to bring those insurance companies back
into our urban areas and allow them to enter into desirable contracts which
would be beneficial to both the urban agent and the company, and it will
thus provide more access to automobile insurance to our urban residents.

Governor Whitman. Congressman, it is modeled on our very
successful Urban Enterprise Zone program for our inner cities.

Representative Pappas. 1am glad to hear that. Ihave heard that
from people in the state that some of the cities that you drive through and
it is difficult to find insurance agencies located. I am glad that that is
addressed.

My last question, Mr. Chairman and Governor, is I am wondering

if—you made some comments about attorneys, and there are some very,
very good attorneys that are not part of the problem, and I know that we
all recognize that. What has been the response or has there been a
response from the bar association with regard to these proposals that you
have put forth?

Governor Whitman. Congressman, I am very hopeful that we are
going to continue to work with the bar association to come to some
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agreement that they can support. The American Trial Lawyer’s
Association (ATLA) has started a new defense fund, with a minimum
contribution of a thousand dollars, to fight this proposal. They have
already indicated that they do not feel comfortable with taking some of the
legal options away. We are, though, still reaching out to the bar
association, and I hope to be able to work with them. As I say, the trial
lawyers at this point in time have indicated that they want to fight this and
they do have a special fund that they are developing in order to put their
resources toward it.

But as you point out, there are a number of lawyers who are very
important to this process. It is key that people continue to be able to have
access to the courts. This proposal in no way stops that. What it does,
though, is give people more choice and ability to decide if in fact they want
that option or if they feel it is necessary.

Again, | am not at all afraid of the public's ability to make intelligent
decisions. They can do it with health insurance. They can do it with home
insurance policies. They can, in a whole realm of areas, make very -
important decisions over their lives, but not in auto insurance. I have never
understood that, and that is why this proposal is based on choice.

Lisa, you have had more recent conversations with the bar
association.

Ms. Randall. It certainly appears that the trial lawyers, as a separate
group of lawyers, feel somehow that consumers will not understand the
choices, and we have invited them to the table to work with us and craft the
kind of plain language requirements and consumer protection provisions
that we think would go a long way towards satisfying their notion that
somehow consumers aren't capable of understanding the choice. Clearly,
. we think they are capable.

Representative Pappas. 1 just commend you, Governor, for this
initiative. I am glad you are here to really help us all draw attention to
what is a critically important issue to the people of our country but
specifically to the people of New Jersey, and your leadership is something
that we all can be very thankful for.

Governor Whitman. Thank you.

Representative Saxton. Govemor, let me just explore one part of
this issue, which I happen to think is quite important, and that is the effect
your proposal might have on lower income families.
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In addressing a number of issues, we often talk about the regressive
nature of certain costs that we pass on to consumers, particularly in the
area of taxes. In this area it seems to me that the current lack of choices
tends to support a regressive system in which lower income people pay a
real price.

In other words, if a family of four is faced with a $3,000-a-year
insurance premium bill, if that family of four has high income, that $2,500
or $3,000 charge becomes a relatively small slice of their total family
income. On the other hand, for a low-income person faced with the same
amount of premium, it becomes a relatively large portion of their family
income.

Is this analysis correct and what would be the effect on lower income
families?

Governor Whitman. Mr. Chairman, it is absolutely correct. One of
the things that annoys me the most is when I hear people say that by
offering consumers choice we are somehow taking away the ability of
lower income people to be protected through auto insurance. We have
400,000 people driving our roads today who don't carry auto insurance.
They tend to be the lower income people who simply cannot afford it, but
yet they are putting themselves in a position of, A, breaking the law,
because it is the law in the state that you carry auto insurance, and, B, if
they have an accident, having no recourse at all—no protection at all
against being sued for pain and suffering, for recovery of their medical
bills, against loss of wages, or against repair bills that are going to be
necessary. They are out there completely on their own because we don't
offer a policy that they can afford.

The range that we have offered in these proposals, the four choices,
allow them to get some coverage. And I think that is very important. I
have heard it said that what we are doing is offering them less coverage.

These people have no coverage at all. We are offering them the
opportunity to get into the market so there is no excuse to drive uninsured
in the State of New Jersey. And they will be protected against pain and
suffering suits. They will be indemnified against that even under the
Economic Choice policy, and they get their coverage for economic loss.
That is critically important.

We have tried not just to lower the overall cost of auto insurance, as
important as that is to those who currently carry it, but also to bring in
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those who cannot afford to carry any auto insurance because it is so
important to their long-term economic health.

Representative Saxton. Let me just pursue this concept one step
further. I can remember conversations with former Governor Kean, and
we oftentimes talked about the ability of people to get to work and the lack
of ability to get to work in terms of job performance, the welfare rolls, and
all of those kinds of things. I would suspect that getting people insured
and getting them behind the wheel, so to speak, and making that affordable
would also have some positive effect with regard to those other kinds of
ancillary issues that would be equally important.

Governor Whitman. Well, Congressman, as you well know, and
particularly from your district and part of the state, the automobile is
important as a way to get to and from work. We are constantly trying to
ensure that we provide other options in mass transit because of our
concerns about clean air. We want to ensure that we are offering the
maximum opportunity for mass transit and other options for getting to and
from work, but the car is the only alternative in many parts of New Jersey,
and I know that is true in many states across the Nation. So making it
possible for people to drive legally in the State of New Jersey has
ramifications far beyond just auto insurance.

Representative Saxton. Governor, we have been joined by
Representative John Doolittle. I don't know if you have any questions at
this point. ‘

OPENING STATEMENT OF

REPRESENTATIVE JOHN DOOLITTLE

Representative Doolittle. I'apologize for arriving here late but I am
pleased to hear the portion of your testimony that I did, Governor, and I
look forward to looking at what you are doing in New Jersey.

Representative Saxton. Govemor, we have to move on. We have
a lengthy hearing this moming which we have to wrap up by noon. We
thank you very much for being with us and sharing with us the experiences
that you have had with regard to this very important subject.

Governor Whitman. Thank you very much, Mr. Chairman. Good
luck with your hearings.

Representative Saxton. Our next panel consists of individuals who

are well versed in automobile insurance. They include Dr. Stephen J.
Carroll, Senior Economist at RAND; Professor Jeffrey O'Connell from the
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University of Virginia School of Law; Michael Horowitz, who is from the
Hudson Institute; and Mr. J. Robert Hunter, Director of Insurance for the
Consumer Federation. We thank you all for being here.

We will begin with Mr. Carroll.
STATEMENT OF DR. STEPHEN J. CARROLL,

SENIOR ECONOMIST, RAND INSTITUTE OF CIVIL JUSTICE

Mr. Carroll. Mr. Chairman, Members of the Committee, I thank
you for the opportunity to appear before you.

My name is Stephen Carroll. I am a senior economist at RAND. 1
am going to report to you today some of the results of some research I have
conducted in the Institute for Civil Justice at RAND. However, I must
note that the views I express are my own and not those of RAND, the
Institute, its Board or research sponsors.

We conducted detailed empirical analyses of the Choice plan
proposed by Jeffrey O'Connell and by Michael Horowitz in 1993. My
written testimony covers some of the details of our analysis, and I have
provided your staff with a detailed research report outlining the full
methodology.

I would like to, in my oral remarks today, simply point to three of
what we believe are the major results of this analysis.

First, we have looked at what is likely to happen to the cost of
insuring drivers who, under an Auto-Choice plan, opt for the no-fault
option. We estimate that, on average, over all drivers who make that
option, the cost of insurance for their personal injury coverages, BI, UM,
et cetera, will decline by about 60 percent.

Now, that is an overall average. We expect that, obviously, there
would be differences from driver to driver, depending upon driving record,
where they lived in the state and so on and so forth. “If other ratios in the
insurance arena stay the same—if the profit rate is the same, the rate of
return on investment income is the same—a 60 percent reduction in the
cost of injury coverages would translate into approximately a 30 percent
reduction in the total premium.

Second, the Auto-Choice plan is designed to allow drivers the option
of retaining their tort rights if they choose, not being forced to do no-fault,
as is the case in most current no-fault plans.
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We also looked at what would happen to the cost of insuring drivers
who elected to stay in their state's current system. Results there are that
the plan would have relatively little effect, on the order of zero effect, on
the costs of insuring those drivers and consequently their premiums. In
other words, it does seem to be the case, as far as our analysis can
discover, that drivers who elect to stay within the current system will not
be affected by the fact that other drivers in the system are offered a choice
and elect that choice.

Thirdly, we tried to look at where these savings would come from.
We find for drivers that would be insured there would be some—not a
large, but some—increase in the amounts paid to them for economic loss,
a reduction of about 50 percent in the amounts paid for noneconomic loss
—that is where most of the savings come from—a reduction of
approximately a third in the transactions costs. That is the costs insurers
incur in defense costs and in handling claims and the like. There would
also be a reduction in the compensation provided to uninsured motorists.

The testimony I have submitted contains a couple of charts to give
details of all of this; but, in the interest of time, I think those are the major
findings of our study.

I thank you.
[The prepared statement of Mr. Carroll appears in the Submissions for the
Record, along with RAND study, “The Effects of a Choice Automobile
Insurance Plan Under Consideration by the Joint Economic Committee of
the United States Congress.”]

Representative Saxton. Thank you very much.

Mr. O'Connell?
STATEMENT OF JEFFREY O’CONNELL,
UNIVERSITY OF VIRGINIA SCHOOL OF LAW

Mr. O'Connell. Mr. Chairman, [ have been involved in this struggle
to try to make more sense out of our insurance for well over 30 years.

You may recall, one of the key figures in the early days of this issue
in the Congress was Bill Cahill, who pushed very hard while he was a
Congressman and then when he became Governor of New Jersey was very
active on this issue. So the history of New Jersey on this issue goes back

a long way through Cahill and then, of course, through Kean, as you
suggested, and now through the present govemor.
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One of the objections that is sometimes made, by Bob Hunter who
may make it again: Let me say that I have enormous respect for Bob
Hunter. I think he is very knowledgeable. He is obviously public spirited,
and his views ought to be carefully considered, and I am sure they will be.
The objection is sometimes made under this proposal that all the bill does
is match the financial responsibility limits that present states have.

Mike Horowitz can speak to the wisdom of that from a Federalism
point of view, but it was done for this reason: When you get very large
amounts of health insurance and disability insurance mandated across the
population spectrum, the costs are unpredictable. Michigan is pointed to
as a good model, except that if you look at Michigan and see the number
of uninsured—in Detroit, for example, they are huge and horrendous.

The Governor made the point, that if you mandate that everybody buy
a Cadillac, people who can't afford a Cadillac and indeed want a second-
or third-hand Chevrolet don't get any transportation.

So what this bill does is to say, we will take the present level of
mandated bodily injury limits; and we will give people the option of
making more sense for them at that limit. If they want to buy more, just
as if they want today to buy more liability insurance than the limits
mandate, they can do so. So that is the premise.

If you look across the spectrum of desiderata for insurance, I would
not think it makes sense to mandate that people carry unlimited or many
hundreds of thousands of dollars of medical insurance for auto accidents
when we don't require any health insurance at all of people. That does not
seem to me to be a wise choice from a public policy standpoint. We now
have in place state laws that do mandate limits for auto insurance, and we
can give people a chance to make more sense of those limits for
" themselves.

Let me make a point about Choice. The argument is sometimes made
that to allow people to give up their common-law rights against other
drivers is somehow immoral or certainly highly suspect. Well, this bill
does preserve the right to claim based on fault. It is true you make the
claim against your own insurer, but it is based on the same common-law
rights.

Let me also suggest about Choice that one of the most precious items
in the law is the right to jury trial, especially the right to criminal jury trial.
But we allow people to waive their rights to jury trial, both civil and
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criminal. Allowing people to waive their rights to be paid for pain and
suffering seems to me a relatively modest step compared to that.

Representative Saxton. Thank you very much Mr. O'Connell.

Mr. Michael Horowitz, who actually began this process with our
Committee, is also here with us today to express his point of view on this
subject.

[The prepared statement of Mr. O’Connell appears in the Submissions for
the Record.]

STATEMENT OF MICHAEL HOROWITZ,

SENIOR FELLOW AND DIRECTOR, PROJECT FOR CIVIL
JUSTICE REFORM AT THE HUDSON INSTITUTE

Mr. Horowitz. Thank you, Mr. Chairman.

As I'look at Jeff's condition and mine, I see why the witness stand is
so far away from you. It protects you all from our germs.

Thanks for the opportunity to testify on what you point out to be a
bipartisan bill. This is a bill that has been endorsed by The Washington
Post and National Review. It is a bill introduced and supported in the last
Congress by Bob Dole, Mitch McConnell, Joe Lieberman and Pat
Moynihan.

I am hopeful that, on the House side, perhaps with your assistance
and leadership, Mr. Chairman, similar bipartisan coalitions can emerge.

I think this bill should be seen not as tort reform, that old broccoli
which takes rights away from consumers. As often formulated here in
Washington, the reform is closer to what is on the front pages of the papers
every day—a tax cut. The JEC study costs the reform out as saving
consumers and businesses $42 billion in insurance rates for 1997 alone,
$335 billion over a five-year period; and the JEC chart shows what the
distributions and savings will be on a state-by-state basis.

Now, I think this is a tax cut not simply because it puts these massive
sums of money into consumers' pockets—more than the 105th Congress
will even be remotely able to consider giving to consumers before it faces
the voters again. As Governor Whitman and Representative Tom
Campbell pointed out, what really goes out here is that we are unbundling,
which is to say repealing the tort tax that requires the purchase of a form
of insurance protection that, given its price, very few people would buy if
given the choice.

/
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Tom Campbell's point was also very, very telling about the
relationship between attorneys' fees, and pain and suffering damages. The
leading legal ethics case book, Wolfram on Ethics, defines pain and
suffering insurance as “an inflated element of damages tolerated by the
courts as a rough measure of—I am sure you can fill in the blank, Mr.
Chairman—“the plaintiff's attorney's fee.”

That is what pain and suffering really is. But it is worse than that,
because of how this subjective damage is calculated. It is figured as a
multiple of medical bills—three times your medical bills as a rough rule of
thumb.

So every time I get hit in an accident and injured and see a chiro-
practor, for which my health insurance pays, me and my lawyer, mostly
my lawyer, get three dollars. It is no wonder that, as Governor Whitman
points out, that the pain and suffering element is at the heart of hit-me-
I-need-the-money fraud and medical waste and overutilization that is so
deeply associated with our auto tort system.

Senator Lieberman points out that he is an advocate of this bill, Mr.
Chairman, because most Americans confront the auto insurance system
more than any other aspect of our legal system. The cynicism about our
legal system, about the rule of law itself, that this hit-me-I-need-the-
money, fraud-inducing pain and suffering mechanism engenders is, it
seems to me, an independent and powerful reason for support of the bill.

Now, to be able to get a $335 billion tax cut without deficit impact
is pretty darm good, particularly when you are also offering consumers
faster payment for all injuries they sustain up to the level of their own
insurance policies.

The question was asked about the progressivity, and Governor
Whitman and her insurance commissioner answered it, but there are
powerful points that can supplement the answers they gave.

As the JEC study points out, in response to your question, Mr.
Chairman, the savings under the bill would be, on average, 28 percent of
the total policy cost of all American drivers and 44.9 percent of the policy
costs for low-income drivers.

Let me cite an even more stunning statistic for those that would
defend the pain and suffering mechanism, in the name of the poor no less.
In the Maricopa County, Arizona study cited in the JEC report, they took
the people at the lowest half of the poverty income level, the true working
poor of this country, and found, Mr. Chairman, that those in Arizona,
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which is a state that pressures people to buy mandatory insurance, those
who bought auto insurance who were in the lower half of the poverty level
spent 30.6 percent of disposable income to buy auto insurance the study
found that for people at twice the poverty level, making $27,000 a year and
less, 44 percent had to defer major purchases of food and medicine in order
to buy pain and suffering coverages for themselves under the bundled
mandatory buy of such coverage.

Well, I think that the American public can figure out how to spend
$335 billion of its own dollars over the next five years for better things
than pain and suffering insurance. But if anybody wants to buy it, as you
point out Mr. Chairman, what Governor Whitman’s reform does and what
the federal bill does, is say, buy it for the same price and you essentially
get the same protection.

One last point. The bill is often called a no-fault bill, and I don't like
that term. Yes, it is true that consumers are permitted and do, under the
reform option, automatically recover for their economic injuries and
without regard to fault up to the level of their own policies. And that, by
the way, Mr. Chairman, is a highly progressive result, because poor people
who don't have money have got to settle for peanuts, whatever dollars get
thrown their way, because they need cash immediately. The current
system exploits this need, and anything that provides for more rapid
payment is very much in the interest of poor people.

But the essence of this bill, though, Mr. Chairman, is if you are a
negligent driver you better watch out because you are going to be sued
down to the last penny for any economic injury you cause to anybody that
you injure that exceeds his policy limit. Because under the right to sue for
the costs of injuries that somebody negligently causes under State law is
fully preserved by this statute.

So, Mr. Chairman, I thank you for having this hearing; and I hope
that what I think will be a historic legal reform and tax cut can be enacted
by this 105th Congress.

Thank you.

[The prepared statement of Mr. Horowitz appears in the Submissions for
the Record.]

Representative Saxton. Thank you, Mr. Horowitz. Let me clarify
one point.
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The number you used we believe is correct, $335 billion; but just so
anybody listening understands fully, that is savings over a seven-year
period.

Mr. Horowitz. I think the $335 is over a seven-year period. That
is right. The $42 billion or so is the 1997 figure. That is correct, Mr.
Chairman.

Representative Saxton. Thank you very much.
Mr. Hunter.

STATEMENT OF J. ROBERT HUNTER, DIRECTOR OF
INSURANCE, CONSUMER FEDERATION OF AMERICA

Mr. Hunter. Thank you very much. I appreciate your leadership on
this very much.

You have a sort of a stacked panel here, because we are all no-fault
advocates and have been for a long time.

Jeff and I have gone back right to the beginning. I worked as Chief
Actuary of the Federal Insurance Administration on the Department of
Transportation study of no-fault back decades ago in response to his book
with Professor Keeton, and I have been a long-time advocate.

When I was Federal Insurance Administrator under Presidents Ford
and Carter, we were able to get both of those Presidents to support national
approaches to no-fault. So you really don't have anyone before you today
that is opposed to no-fault.

However, the Consumer Federation does oppose the Choice version
of no-fault. We like the Michigan version, as was mentioned. We think
that is a very rich benefit version. We believe that the right to sue is an
important right in America, and we don't believe that consumers should
have that taken away from them without a rich quid pro quo of a benefit
such as in Michigan, which has unlimited medical and rchabilitation costs
and very rich wage loss benefits if you are injured in an auto accident, even
if you are uninsured.

We have heard a lot about poor people, but poor people also are
victims of injury. Today many of them are uninsured; and when they are
not at fault, they are still collecting under the current system. So no-fault
is very acceptable to consumers and consumer groups if rich benefits are
part of the trade-off to giving up the right to sue.
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The reason CFA has opposed Choice for many years, this has been
before the States, Choice, for years and has been rejected. The reason
consumer groups have opposed it is not because we oppose the no-fault
concept but we oppose the trade-off of giving up the right to sue for very
limited benefits and because the right to sue for pain and suffering, for
example, is eliminated completely.

The second reason that we have opposed Choice is because it is really
no choice. It is two forms of no-fault. It is a no-fault without a pain and
suffering benefit, and it is a no-fault with a pain and suffering benefit.

If I am hit as a driver who has chosen tort by someone who has
chosen no-fault, I don't get the right to sue that person. I retain my
traditional rights; but I can't sue that person, I can't go to the jury trial, I
have to go to my insurance company, and I have to pay the premium to
cover it. So I have lost the right to sue, even under the so-called tort
option. The bill immunizes the driver who selects no-fault. You cannot go
after them.

The third reason CFA opposes Choice is that no-fault promises
prompt claims benefit, and that is true, but what if an insurer delays or
dentes claims? There is no option to go after that insurer except the
insurer can force you into arbitration.

Fourth, Choice is confusing. The bill before the Congress immunizes
the agents and the insurance companies in case someone makes the wrong
choice. If someone is later in an accident and it was the wrong choice, you
can't sue the insurance company or the agent who gave you the wrong
information.

Therefore, I think there are ample reasons to not go toward the Choice
direction, since it is really no choice, but to go in the direction of a very
rich benefit such as Michigan. That would be a wonderful approach.
Michigan works.

The Choice bill gives a benefit—a significant benefit cut to people,
but it only produces savings of 30 percent or more in 22 states, according
to your own statistics. So, therefore, the question is, why are we pushing
a national approach that only saves your goal of 30 percent in only 22
states?

The exhibits attached to my testimony shows that the breakdown of
the premium dollar make its clear that the reason Choice lowers cost is
because it lowers benefits—very significantly. Only about 3 percent of the
savings comes from efficiencies in the system. Perhaps about 10 percent
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comes from the lawyers' pockets. I have no problem with that. Do that
with Michigan. But at least half of the savings comes from the victims'
pockets, and that is the concern that I have about low-benefit no-fault.

The second exhibit shows that price increases over recent years are
roughly the same in states with no-fault and those with tort. So no-fault
does not hold down cost escalation. But it also shows that, relative to the
collision premiums, no-fault states tend to cost more than fault states. The
one major exception is Michigan, where the collision premiums ranked
fourth highest in the Nation. But the very rich, unlimited no-fault benefits,
the cost ranks 26th in the Nation.

Michigan works to hold down costs and deliver rich benefits so the
Consumer Federation urges Congress to move in the direction of no-fault,
to encourage the states to move in that direction, but to hold as the model
something like Michigan, something with rich benefits, something that
really gives people a reason to give up their right to sue in exchange for
something that really helps them when they are victims. The bill does not
mislead people into believing that they have a real choice of keeping tort
when they don't. A bill like Michigan, something like that we could be
very happy to support; and we would love to work with you on moving in
that direction, Mr. Chairman.

[The prepared statement of Mr. Hunter appears in the Submissions for the
Record.]

Representative Saxton. Mr. Hunter, thank you very much.

Let me ask what I think is a very interesting question that was
referred to by Mr. Campbell while he was here. But this is a rather unique
situation in which the Congress finds itself delving into an issue that has
primarily and traditionally been dealt with by states. Here is a Federal bill
which would have a significant impact.

One, why is it that you think we need or do not need this bill passed
by the Congress? And two, are you fearful that the rights of states to
formulate and adopt their own insurance programs would be affected in
any way?

Mr. Horowitz, Mr. O'Connell?

Mr. Horowitz. Well, I am quite confident that Governor Whitman
is a pretty vigorous guardian of state prerogatives, Mr. Chairman; and she
was perfectly comfortable with it in precisely the sense that Congressman
Campbell alluded to. That the reform sets the ground rules. It unbundles



27

economic from non-economic coverage but otherwise leaves matters to the
states.

When I was in the government as General Counsel to the Office of
Management and Budget, I headed the Federalism Working Group. I saw
Federal bills pass with far less basis for Federal involvement on a one-size-
fits-all, Uncle-Sam-knows-best basis. This bill is, as Governor Whitman
says, a model for Federalism.

Representative Saxton. Let me stop you here and ask you to
explain, if you would, the approach that the McConnell bill would take.
What would the McConnell bill mean in practicalities to the states?

Mr. Horowitz. Well, it would preserve state substantive law pretty
much intact.

Representative Saxton. Would it force a Federal program on any
state?

Mr. Horowitz. No, because there would be two respects in which
the states could change it. One, as Governor Whitman points out, any
state which did not like any aspect of the Federal bill could repeal or
modify any or all of the Federal package. That really is almost historic,
the idea of the Federal Government enacting nonpreemptive legislation in
an area of such enormous Federal interest.

As a historical point, Mr. Chairman, it should be noted that during the
1970s, and Bob Hunter referred to it, a major drive of the consumer
movement was to have a so-called Federal no-fault bill which would have
been totally preemptive of state law, one-size-fits-all, in order to replace
this system. Phillip Hart got off of his deathbed to vote for it in the United
States Senate. Albert Gore supported it enthusiastically at the time. The
whole consumer movement supported it, and that was one Federal law that
essentially swept away state law. The reform discussed at today’s hearing
1s something that merely sets a basic ground rule and even allows the states
to repeal that ground rule. :

Representative Saxton. So this preserves the rights of states to
conduct their own insurance program?

Mr. Horowitz. Absolutely. And I would say two other things Mr.
Chairman.

Representative Saxton. Let me just finish, if I may.

Mr. Horowitz. I am sorry.
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Representative Saxton. Regarding Mr. Hunter's favorite program,
which has been adopted by the State of Michigan—if the State of New
Jersey chose under the Federal guideline to adopt a program similar to the
State of Michigan, the State of New Jersey would have that option. Is that
correct?

Mr. Horowitz. That is correct. And I may say, ironically, that I
spent two hours with Governor Engler just the other day discussing this
very proposal, and I can tell you that he is deeply troubled by the point
Professor O'Connell made about the debacle of uninsured motorists in the
City of Detroit and the widespread number of uninsured motorists, given
the high cost of Michigan premiums.

So, of course, any state would have the choice—one in the old bill of
last year and a new one that Congressman Campbell has been significantly
responsible for adding to what I think will be the 105th Congress version:
If there is not a 30 percent average statewide reduction of bodily injury
premiums under the bill, a state insurance commissioner can block it.

Now, Mr. Hunter was perhaps inadvertently in error in saying that
only 22 of the 50 states would have the reduction. That only underscores
how we have understated the dramatic significance and value of this
program. We have scored the 28 percent and 45 percent reductions in
terms of total insurance premiums. The bodily injury portion of premiums
is only about 50 percent of your total premium. So that we estimate 48,
49 states will have, easily, a 30 percent average statewide bodily injury
reduction as a result of this reform. That option will be out there to voters.

This takes care of this bogus notion that no-fault, which opponents
call this reform, causes premiums to increase. If it does under this reform,
it can be blocked from taking effect.

The second point, urged by Mr. Campbell, is that if any state
insurance commissioner can show that under state practices the Choice
option would be substantially misleading to consumers, the state insurance
commissioner can block the Federal law from going into effect in that
state.

The reform couldn't be more sensitive on the score of Federalism.

Representative Saxton. Mr. Hunter, I appreciate your perspective
on this, but I have—Mr. Horowitz has just carefully explained what I
believe to be the case. That is, that no state is forced under any
circumstances to adopt anything they do not want to adopt or change their
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program. In fact, they can leave it the same or adopt whatever program
they wish.
I have difficulty understanding why you would oppose that?

Mr. Hunter. It is not as benign as, say, a Joint Resolution that
encourages the states to change the rules. It changes the rules unless the
states act; and it changes, therefore, the dynamics of the game at the
political level.

Now I support no-fault. I would much rather see the rules change, in
my view, properly. I am not opposing the idea of moving in the direction
of no-fault. Not at all. I am not opposing that.

I am opposing the specifics of the Choice bill that we have before us.
I think it is not a proper trade-off. It is designed obviously by people who
want to minimize benefits to victims because it is designed right where pain
and suffering benefits in excess of economic damages tend to occur below
$25,000.

If T have a $1,000 injury, I tend to get $3,000 or $4,000. If I have a
$100,000 injury, I tend to get $25,000 to $50,000. I get a fraction.

The place where these two lines cross are where this bill is designed.
It is cutting off all the benefits of pain and suffering. They are real
injuries. If you are burned or hurt you are really hurt. You are losing
those rights, but you are not gaining anything in the area where today you
are undercompensated. That is, in my view, a serious problem with the
bill; and I think it can be worked out.

Representative Saxton. Excuse me, please permit me to get back to
the question. And your answer, I think, begins to shed light on this. You
indicate that the bill would change the dynamics under which the states are
making decisions relative to insurance.

Mr. Hunter. Correct.

Representative Saxton. I have here a study that was done by the
Star Ledger-Eagleton poll, and one of the first conclusions that it comes to
after surveying 800 New Jersey adults, presumably drivers, is that 65
percent of those surveyed said that they are not at all satisfied with the
current New Jersey program. And yet, for some reason—and I think you
and I know what it is—the New Jersey legislature has been unable to deal
effectively with this because of the dynamics that exist in my state
currently. The dynamics are heavily weighted against change because of
some special interest folks.

44-463 - 97 - 2
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So the precise objection that I think you have (i.e., changing the
dynamics) is precisely what the bill is intended to do in order to enable
states to productively and efficiently make change that people would want.

Mr. Hunter. Mr. Chairman, respectfully, I think you misunderstand
my testimony. I am not against changing the dynamics. I am against
changing the dynamics in favor of a Choice no-fault plan that is not a
choice, that takes away benefits and gives nothing in return. I am for
changing the dynamics in favor of something like the Michigan no-fault
plan.

Mr. O'Connell. Let me suggest what the Michigan plan would do
in New Jersey. New Jersey now has $250,000 of no-fault benefits. That
is an awful lot of money. That is five times what New York has. New
York has $50,000. New Jersey allows people to choose the same threshold
that exists in New York, and it is very similar to what exists in Michigan.

Mr. Hunter. It is much more open in Michigan.

Mr. O'Connell. They have to suffer death and serious bodily
impairment, so you can have a lot of games played by lawyers.

But the point is, if, in fact, you provided in New Jersey today
unlimited medical benefits, can you imagine the deeper dissatisfaction that
would exist in New Jersey because you still preserve the right to sue for
pain and suffering? As the Governor indicated, there are an awful lot of
suits for pain and suffering in New Jersey. And even in Michigan, which
Mr. Hunter points to with pride, the Governor of Michigan says they are
facing huge costs with these tort claims that we allowed. And your data
from the JEC study indicates that, in Michigan, there are huge savings to
be gained by giving people the choice to say I don't want to sue for pain
and suffering, even above Michigan’s threshold.

Representative Saxton. How many uninsured drivers are there in the
country? Does anyone have that information?

Mr. Hunter. About 20 percent.

Mr. O'Connell. Yes, I would agree with that. But in urban areas
you would find that it is 70, 80 percent.

Mr. Hunter. It gets much higher for places like Miami or Los
Angeles, places where poor people tend to congregate and the rates are

high.
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Representative Saxton. So when I leave here and drive back to New
Jersey, for every 10 cars I meet coming at me, eight have insurance on
average, and two don't?

Mr. Hunter. That is correct.

Mr. Horowitz. No, Mr. Chairman, not if you have to drive through
Washington, D.C., it isn't. The likelihood is that the driver you are hit by
is as likely to not be insured. So if he injures you and he is drunk, you are
more than likely on your own, Mr. Chairman.

We are talking about urban centers here, Mr. Chairman. And that,
100, is an element of this bill. Your colleague from New Jersey asked that
of Governor Whitman what the bill does for cities. Mayor Giuliani has
testified on that score. Once again, you get to this pain and suffering
mechanism, this thing that says if you say you are hit and you go to a
chiropractor, Medicaid might paid for the chiropractor or your insurance
might pay, but you get a three dollar bonus for pain and suffering.

Mr. Hunter. Only if you are hurt a little bit. If you are hurt a lot,
you don't get anything. It is a scratch-card game, not a lottery.

Mr. Horowitz. Excuse me, Mr. Hunter. You call it a lottery in
written statements.

Mr. Hunter. I am for no-fault.

Mr. Horowitz. Let me say about this bill, Mr. Chairman, the fraud
levels in the cities are so much higher. There is not an American city
where a hard-working taxpaying resident cannot put $300 to $1,000 in his
pocket by moving to an adjacent suburb. Not only is this a tort tax, it is
a profound urban tax, and the current system is one of the elements that
helps create a fiscal death spiral of cities—because you may pay $1,000
more to drive a car if you live in a city. That differential begins to
disappear when the cause of the fraud, were pain and suffering mechanism
that gives you a bonus every time you see a chiropractor, is of the system
after you choose to get out of that regime. This is what Governor
Whitman seeks for drivers.

Representative Saxton. Is there any estimate—on average, what
would be the effect on insured versus uninsured motorists if the states
adopted a Choice plan similar to the one that you favor?

Mr. Horowitz. Well, uninsured versus uninsured, as Governor
‘Whitman points out, the bill’s savings would allow states to begin insisting
that drivers pay their insurance bills.
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I have to say that state after state—contrary to what Mr. Hunter says,
where he says now if you are uninsured you can still sue under state law
—the voters of California just passed what I would regard as a Draconian
initiative that says if you are uninsured you can't sue for pain and
suffering. That means that uninsured people are not likely to get lawyers
when they are hit.

What we are saying here is that if you have the rates down low
enough so that they are affordable, you can begin to get at the uninsured
motorist problem.

Mr. O'Connell. I can say that I think your question is a very
profound one. No one knows how many people can be lured back into the
system by much lower rates. But when we have the huge numbers of
uninsured today, it clearly is likely that many of them can be drawn into
the insurance pool if, in fact, they can pay half of what they would
otherwise pay.

Let me also say that the virtue of providing these PIP benefits, these
benefits payable by your own company without reference to fault, do away
with the need for uninsured motorist coverage in large measure.

Under the tort system today if you and I collide and you are
uninsured, I don't have any remedy at all, so I have to pay an extra
premium to cover your liability to me. But once I am insuring myself on
a PIP basis, I am indifferent to whether you are insured, because I am
being paid by my own insurer, irrespective of whether you have insurance.

Mr. Hunter. There are a lot of uninsured motorists in no-fault states
with low benefits even in cities. It is unclear whether you would attract
many back in. I would say that in several no-fault states you have above
average percentages uninsured—Massachusetts, other places like that,
D.C. Itis not a panacea for the uninsured motorist.

Mr. Horowitz. Mr. Hunter, calling a state like Massachusetts a
no-fault state and comparing it to what Governor Whitman wants in New
Jersey and what this bill will do is, to say the least—people talk about
calling apples, oranges, this is calling apples, skyscrapers.

On the one hand, what you have got in a state like Massachusetts is
—a so-called no-fault state—is they say all you need to do is run up
$2,000 worth of medical bills. Then you can sue for pain and suffering.
But it is no-fault until that. All Massachusetts-type states do is create
incentives for people to run up $2,000 worth of chiropractor bills, which
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they routinely do. Those kinds of comparisons have nothing to do with
what is proposed.

What we are talking about in terms of uninsured motorists, Mr.
Chairman, is the same policy that in Simi Valley costs $300, costs $1,500
in central Los Angeles. And here is the reason: The fender-bender to
whiplash ratio numbers, the fraud numbers generated by the pain and
suffering mechanisms, are really at the heart of it all.

In California, for example, for every fender-bender, you now have the
staggeringly high 45 percent of the drivers say oh, my goodness, I’ve got
soft tissue injury. We have a system in this country where even though the
number of accidents has declined, cars have gotten safer, we drive in urban
areas so we drive more slowly, despite a decline in accidents of 12 percent,
we have increase in claims for bodily injury of 17 percent. So there is a 45
to 100 ratio in California as a whole, but in metropolitan Los Angeles, Mr.
Chairman, it is 98.8 per 100 fender- bender to whiplash ratio.

The fender-bender to whiplash ratio in Connecticut, it is 25 for the
state; in New Haven, 50 percent. For every nick of a car, you have got
half of the people saying, oh, I got a whiplash injury. Why? Because you
have a system that says for every chiropractor visit you and your lawyer
mostly your lawyer, get three dollars. It is a crazy system.

Also, Mr. Chairman, you are sitting here groaning as a Member of
Congress under the burden of having to deal with our health care system.
The RAND Corporation has estimated and others have estimated that,
independent of its impact on auto insurance rates, you have got multibillion
dollar additional costs in health care for waste and fraud that the pain and
suffering mechanism generates.

That is the sort of thing that consumers ought to have a chance not to
buy. That is all that the reform does. And if low-income people and urban
people don't have to buy it, suddenly central Los Angeles people will have
rates close to what Simi Valley people now have. You are going to get a
lot of poor people who will join the system, as Professor O'Connell says.

Mr. Hunter. Mr. Chairman, I just wanted to make one point. Mr.
Horowitz makes the best argument I ever heard against Choice just then.
He said, it is not a no-fault state if it has a $2,000 benefit, but the bill
would allow a $10,000 state to have a $10,000 benefit. It would become
a target, just as the $2,000 has become.

The bill is faulty no-fault, just like we find in Massachusetts 1 agree
with them that the fault with many no fault plans is faulty no-fault. The
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fault with Choice no-fault is it is faulty no-fauit. But the way to fix it is
to come up with a plan similar to Michigan.

Representative Saxton. Dr. Carroll, Mr. Horowitz just referred to
the subject of other health insurance carriers. In your testimony, or in your
report, you note that estimates of automobile insurance costs do not take
into account the role of collateral benefit sources, such as other private
insurance like workers' compensation or other government or private health
insurance costs and benefits. Would you expand on that for us?

Mr. Carroll. That is correct, sir. The data I used to make my study
or to perform our analysis only tell us about the compensation an
individual received from automobile insurance. It does not identify any
compensation that same individual may have received from other sources
of coverage, including private health care, employer-paid sick pay which
would have covered work loss, perhaps, public programs, worker's
compensation, Medicare, Medicaid, et cetera, et cetera. My data did not
identify those sources, so I would not capable of including them.

So all of my estimates assume that auto insurance pays from dollar
one; and my savings estimates are the estimates of the savings that would
obtain if auto insurance continued to pay from dollar one for medical,
although I understand that the bill that Jeff and Michael have designed
would, under some circumstances, have auto insurance secondary to other
sources of compensation, in which case the savings would be greater to the
degree that individuals would not receive double payment as is sometimes
the case today.

Representative Saxton. Well, thank you very much.

I want to thank each of you for being here with us today, for what I
believe was a very thorough discussion of a proposal that has been made
in the Senate. We will proceed to disseminate this information to others
who may be interested. As this topic heats up, you can all be sure that
your comments will be taken into account.

Do you have any closing remarks that you would like to make before
we leave?

Mr. O'Connell. I guess I would reply to Bob Hunter very briefly
that this bill preserves the defects of current state law. It is true it does.
That is, if the people stay in the tort system, they will still be able to use
their medical expenses and pump up their medical expenses to get a tort
claim. But that is the virtue of the scheme. If a state wants to keep what
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it is doing, it can do so; but it gives the consumer the option of getting out
of that game.

Mr. Horowitz. The one New Jersey—this has been a New
Jersey-oriented hearing, because you do lead the Nation in this unhappy
respect.

One of the things that provoked our interest in this reform was the
famous ghost rider incident that you will recall—the New Jersey bus
situation where they had these teams of dishonest lawyers and
chiropractors, and they would use these inevitably poor ghetto people, and
every time there was the report of a bus accident on the New Jersey
turnpike, the lawyers would rush a poor person down to get on the bus.
Your rates were going sky high for buses. The fraud was captured.

And, of course, as long as you pay somebody three dollars every time
he runs up a dollar's worth of chiropractor bills, you are going to have the
kind of ghost-rider-type fraud that you had in New Jersey.

That is what is exciting about what Governor Whitman wants to do.
You take away incentive for fraud. Nobody wants to visit a chiropractor
58 times—that is the average number of Hawaii visits per auto accident
—if'there is not a cash bonus associated with the visit. Under the reform,
people won’t go to chiropractors unless they really need chiropractic
treatment.

So we can do away with things like the ghost rider problem, which
generated fraud and higher bus rates in New Jersey, by allowing people to
opt out of the pain and suffering regime which, as Congressman Campbell
says, does little else but pay lawyers' fees. You don't need lawyers' fees if
the system automatically pays you for economic injuries.

Representativé Saxton. Thank you very much.

I think it is important, on a closing note, to make sure that we all
understand if the Federal bill passes and becomes law, there will be a
variety of options that states in developing their own individual auto
insurance programs can opt into or out of. And then, if they develop a
choice system, individuals will have the opportunity to opt into or out of
a variety of programs, such as those that Governor Whitman chose to
include in her proposal.
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So it s a series of options that we are looking at. We thank you very
much for helping us to better understand these issues, and we will look
forward to hearing from you in the future.

Thank you very much.
[Whereupon, at 11:45 a.m., the Committee was adjourned.]
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SUBMISSIONS FOR THE RECORD

PREPARED STATEMENT OF

REPRESENTATIVE JIM SAXTON, CHAIRMAN

Today we are having a hearing before the Joint Economic Committee
to discuss automobile insurance and tort reform. Every American who
drives a car and pays automobile insurance faces a very serious and
growing problem. The problem is two-fold: the very high and ever
increasing cost of automobile insurance, and second, the failure of the
current legal system to promptly and fully protect those injured in an
accident.

Auto insurance premiums are too high today and they are increasing
faster than the rate of inflation. In 1995, the national average cost for
insurance premiums was $757, the last year data are available. In some
states, the average premium is much higher. For instance, in the state of
New Jersey the average automobile insurance premium was over $1,100.
Consumer Reports magazine reported earlier this year that for a family in
Cherry Hill with two cars and one child who drives, insurance premiums
cost somewhere between $2,500 to $3,500. The same Consumer Reports
study showed that the national average cost to insure an automobile rose
44 percent between 1987 and 1994, nearly one and a half times the rate of
inflation.

We are holding this hearing today to look in to the causes of high
insurance premiums and their rapid increase. Even more importantly, we
need to examine the possible solutions that could provide American
families with much needed relief and would save them hundreds of dollars
every year.

I feel it is important to highlight the truly bipartisan and wide-ranging
support for auto insurance reform that has come from individuals,
advocacy groups, politicians on the right and left (and the Reform party).
This movement began with reformers such as Michael Dukakis in
Massachusetts, and was promoted in the last presidential election by
Senator Dole and by GOP presidential candidate Steve Forbes. And
several reforms have been championed at the state level, led by such
Governors as Christine Todd Whitman, who recently proposed a version
of Auto-Choice for her State of New Jersey.
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In this session of Congress, Senator Mitch McConnell (KY) a
Republican, is introducing an Auto-Choice bill together with two
Democrat Senators, Daniel Patrick Moynihan (NY) and Joseph Lieberman
(CT). Their Auto-Choice reform efforts have received favorable reviews
from the editorial boards of The New York Times, USA Today, and The
Washington Post. At atime when partisan bickering and personal attacks
have soured the political atmosphere in Washington, it is refreshing to find
an issue where politicians and groups from across the political spectrum
can find common ground.

Last year I authorized the staff of the Joint Economic Committee to
study some of the problems with automobile insurance. Their report has
given us an insight into some of these problems and examined one proposal
for reform, called Auto-Choice.

The economic benefits of the Auto-Choice reform are tremendous.
The JEC has estimated that the potential savings from Auto-Choice reform
could total around $42 billion in 1997 alone. The total available savings
would grow larger each subsequent year, so the $42 billion savings in 1997
would have increased to $52.4 billion by 2001. Over that five-year period,
Auto-Choice would make available to American consumers over $235
billion in savings.

Nationwide, the average insurance policy would drop from $785 to
$562. That means for the average driver, Auto-Choice reform would save
them $223 on their auto insurance payment each year. For many people,
that would provide much needed relief. In many high-liability states,
however, the savings would be significantly greater. New Jersey drivers,
who pay the highest insurance rates in the Nation, would save an average
of $417 a year.

I would like to emphasize that Auto-Choice reform would be
especially beneficial for low-income drivers. Research done by RAND
indicates that low-income drivers would save significantly more on auto
insurance than the average driver. While the average driver could see
savings around 28 percent, low-income drivers would experience, on
average, a 45 percent reduction in their premiums.

The JEC study found three major causes of increasing car insurance
premiums: fraud, high litigation costs and escalating non-economic
damages. While the issue of high litigation costs is an obvious problem,
the few studies that have focused on this topic have shown how significant
transaction costs can be on the cost of automobile insurance premiums. A
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1990 study by the California Department of Insurance found that over 40
cents out of every premium dollar paid for bodily injury liability and
uninsured motorist coverage goes to attorneys.

A second problem is fraud and abuse of the auto insurance system.
After an FBI investigation into auto accident fraud, Director Louis Freeh
estimated that “every American household is burdened with more than
$200 annually in additional insurance premiums to make up for this type
of fraud.”

The bipartisan bill that will be introduced in the Senate by Senators
Mitch McConnell, Joseph Lieberman and Daniel Moynihan attempts to
resolve several of these problems in the current auto insurance market.
Their Auto-Choice reform is a Federal solution that would change the
insurance laws to allow individuals to select from two types of auto
mnsurance coverage. Under the current system everyone is required to buy
third-party insurance coverage for economic damages (property, medical,
and lost wages) and non-economic damages (punitive awards and pain and
suffering).

How does Auto-Choice lower premiums? The Auto-Choice bill
would give drivers a choice between retaining their state-based insurance
system or changing to a first-party, no fault insurance option. Under the
new option, drivers would recover damages from their own insurance
company, so consumers would only need to protect themselves and their
property.

The Auto-Choice bill calls the new option Personal Protection
Insurance (PPI), in which drivers would receive first-party coverage with
immediate, full payment of economic losses regardless of fault. In return
for this immediate recovery and lower premiums, they would opt not to be
able to recover for non-economic damages. In addition to the lower
premiums, Auto-Choice would reduce incentives for fraud, reduce
transaction costs, and help low-income drivers enter the insurance system.

The second option, Tort Maintenance Coverage (TMC), would be
chosen by consumers who prefer their current state’s laws for recovery of
economic and non-economic losses (37 states have fault-based, the rest
have different forms of no fault). Under the TMC option, drivers would
retain the same amount or types of recovery as provided in the insurance
laws of their state, unless they had an accident with a PPI driver. In that
case, they would receive first-party coverage up to their own TMC policy
limits.



40

Under both options, injured parties could sue for economic and non-
economic damages against drivers who commit intentional torts or when
the accident is due to alcohol or drugs. And both options would allow
drivers to sue in court, on a fault basis, for economic damages that exceed
their insurance policy’s coverage limits.

Another significant part of the Auto-Choice reform bill was the
tremendous sensitivity and deference paid to the states. All state
legislatures would be given the ability to repeal the bill by a simple
majority. Or the Federal law could be modified by passing changes in that
state’s legislature. Finally, the state insurance commissioner could prevent
the law from taking effect in a state if the commissioner could certify the
state would not experience a 30 percent reduction in bodily injury
premiums. :

As we listen to the testimony this moming, the causes of increasing
auto insurance premiums will become clearer. And though we may not
have perfect agreement on the solution, I hope we will all agree on one
thing: We need reform, and the millions of Americans paying exorbitant
auto insurance premiums need reform NOW.
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Statement of Rep. Pete Stark
before the Joint Economic Committee
March 19, 1997
Mr. Chairman, Iappreciate this opportunity to express my views
about the high costs of automobile insurance. In California,

automobiles are essential, so the cost of automobile insurance is
matter of great concern to the people in my district.

/

However, I'm perplexed as to why this hearing is being held in this
committee, at this time. The need for the Federal. government to
intervene in the automobile insurance market is questionable, and
certainly much less important than other insurance reforms, such as
health insurance, which have far greater impacts on our society and
a much closer federal nexus. Even assuming that automobile
insurance market is an area for federal action, the particular remedy
being considered--No-Fault or No Fault/Choice—has hardly been a
panacea. No fault states have among the highest insurance rates in
the nation, and have inflated claims and higher costs. During the
recent debate on no-fault in California, much was made of the fact
that this proposal is different from any that has ever been tried. In
my opinion, that is the best possible argument for caution, rather
than a signal that this proposal is better than the failed no-fault
experiments of the 1970s.

The passage in 1988 of Proposition 103 showed the way to really
reduce auto insurance rates. Through mandatory rollbacks and
strict insurance regulation, Californians have received savings
estimated at $12 billion, with more than a billion more in premium
refunds. California auto insurance rates are far more stable than
before this law passed. ’

On the other hand, last year, the people of my state resoundingly
rejected a no-fault proposal. It seems clear that the hype
surrounding No-Fault/Choice is part of a well-orchestrated
campaign by the insurance industry to increase their profits, at the
expense of the American consumer, by holding out a false promise of
savings.
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I will be interested in the results of this hearing, although I
understand that most of the witnesses support some form of No-
Fault insurance. I wish to submit for the record this letter, addressed
to the Chairman and the Members of the Joint Economic Committee,
by Harvey Rosenfield, who heads Prop. 103 Enforcement Project,
and also the accompanying material.

1 thank the Chairman.
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1750 Ocean Park Bivd., #200

March 17, 1997
Santa Moalca, CA 90403
(310) 3920522 * The Honorable H. James Saxton, Chairman
FAX (310) 392-8574 Joint Economic Committee

United States House of Representatives
Washington, D.C. 20515

Re: No Fault Insurance Hearing
Dear Mr. Saxton:

We are disappointed to learn that the committee hearing on auto
insurance reform scheduled for Wednesday, March 19, will feature'only
supporters of no fault auto insurance. To our knowledge, no.critics of no
fault have been invited to attend, nor have advocates of alternative
reforms that have succeeded in lowering auto insurance premiums —- in
stark contrast to no fault’s abysmal track record.

Attached you will find testimony we prepared for the Senate Commerce
Committee last fall which examines in detail the following points:

(1) No fault increases premiums, fraud, litigation and possibly even

accidents. According to data compiled by the National Association of

Insurance Commissioners, premiums in mandatdry no fault states rose
- 45.6% between 1989 and 1994, a third higher than the average in liability

. states (33.7% increase). In 1994, six of the top ten most expensive states

(including D.C.) had no fault systems. States that repeal no fault obtain
immediate rate decreases. No fault benefit systems cost more to provide,
encourage inflation of claims and fraud, and lead to more litigation
against insurance companies for failure to pay claims. Moreover, studies
show that no fault laws encourage drunk driving and car crashes.

(2) The insurance industry’s newly repackaged no fault proposal offers the
deceptive promise of a “choice” that is an illusion. When a bad driver
“chooses” to be fault-free, that decision overrides a good driver’s choice to
hold the bad driver accountable under the tort system.

(3) The California electorate has rejected no fault proposals twice in eight
years, most recently in March of 1996, after a $15 million campaign which
atternpted to mislead the public about the origins, sponsorship and impact
of the legislation. Federal preemption of the right of states to determine

® =-
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The Honorable H. James Saxton
Page 2

their own auto insurance system is an inappropriate intrusion in the
traditional sovereignty of the states in this arena.

(4) The passage of a ballot initiative in California in 1988 succeeded in
lowering insurance premiums by mandating rollbacks and stringent
regulation of insurance profits and expenses, saving California motorists
an estimated $12 billion, in addition to $1.2 billion in premium refunds.
We ask that you include a complete copy of the testimony and appendices
in the printed record of this hearing. If you would find it useful to educate
the committee on these points, we would be pleased to accept an
invitation to participate in any future hearings on the subject.

ificerely,

arvey Rpsenfield

cc: Members of the Joint Economic Committee
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"NO FAULT"

Testimony Of
Harvey Rosenfield and Jamte Court
on S. 1860
Before the
Commerce Committee
United States Senate
‘Washington, D.C.
September 24. 1996

Mr. Chairman and Members of the Committee:

Thank you for inviting the Proposition 103 Enforcement Project to present its views
on 5. 1860 to the Committee. The Project’s p fi is

P of Prop 103, the property-casualty insurance reform
Proposition approved by California voters In 1988: it also conducts research and
d on in general.! Harvey Rosenfleld. the
founder of the organization, is a California ronsumer advocate and the author of
Proposition 103. Jamie Court is the Director of Advocacy for the Project: a
dv who also spearheads a related project to protect the public
Interest {n high quality health care.

consumers of S. 1860 and of no fault as they g ity operat: e
United States, along with a brief discussion of the no fault proposals, twice rejected
by overwhelming margins by the California electorate, most recently in March.

We are pleased to provide the Committee with our analysis of the timpact upon
in th

Based upon an extensive analysis of no fault laws and pro; such as S. 1860,
it ts our conclusion that no fault is an extremely costly and failed experiment in
soclal engineering. No state has adopted a no fault system since 1976. Since 1989,
four states have repealed their mandatory no fault laws.2 The United States

1 The Enforcement Project 13 an arm of the Network Project, a California-based, non-profit. non-
partisan rescarch, and founded in 1985 and supported
by grants and from of the public. Ap 13% of the

's 1994 came (rom s who could be as lawyers.
2 As of 1994, ten states had mandatory no fault laws. Another cleven states and the District of
Columbia had non-mandatory, or “optional.” no fault systems. In these states. tort suits and

Testimony on No Fault -- Scptember 24, 1996 -- Page 1
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Congress should not consider preempting the laws of the fifty states to impose this
fNawed system upon American motorists. We reach this conclusion for the following
reasons:

I. No Fault Raises insurance Premiums.
A.lmpact of No Fault in Other States

The following tables summarize data drawn from the California Department of
of

Insurance and from annual reports published by the N: I A

Insurance C most ly, State Average E. i & Pre

Jor Personal I in 1994 (. y 1996). This ts the most recent
data avallable.3 .

No fault states have the highest average auto premiums. Of the ten states
where auto was most exp in 1989, eight were no fault states.
Since then, three of those states -- Pennsylvania, New Jersey and Connecticut --
have repealed their datory no fault (no fault remains optional in

Pennsylvania and New Jersey). In 1994, six of the top ten most expensive states
{including D.C.) had no fault systems. Hawail, as in 1993, remained the most
expensive in the nation. Note that in 1993, New York -- model for the “verbal
threshold™ no fault proposals promoted by no fault advocates -- surpassed
Californta. It Is now the 6th most expensive state in the nation. As a result of
stringent regulation instituted by the voters in 1988,

ten chart altogether in 1994, 1t now ranks 12th. See Table 1.

Table 1. States With Highest Average Liability/No Fault P
1989

1894
s Hawaii* $741
- [ 2. Massachusatts® $721
[5 Rewdomay™ 3840 |
3 Rhode Island $612
X Connecticut™ $601
= New York* $578
- (7. Delaware** $556
= Dist. of Columbia™ $546
= X Louisiana $536
$408 0. Nevada $515
' o NG Fault State/**No fault made optional

tory ault State/** Optional
1990/****No Fault made optional 1989/*****No (ault repealed 1993, effective 1994,

No fault premiums rising nearly one-third faster than non-no fault states.
Table 2 below shows that states with mandatory no fault systems saw their rates
increase an average of 45.6% between 1989-94, nearly one-third higher than the
average rate of growth of the average premium In non-no fault states, which saw
an average 33.7% Increase over the same period.

are not and may choose to "add-on"~ no fault coverages. or
motorists may choose whether to be covered by no fault or by tort.

Data for “average llability insurance premtums,” which includes no fault premiums In no fault
states. was sclected from the NAIC report because the so-called “Insurance crisis’ of the 1980's.
involved skyrocketing increases principally in the lability portion of premiums for homeowner,
businesses and auto insurance. "
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Table 2. Comparison of Growth in A e Liability Premiums, 1889-1994
% Change
1989-04
Average of All 458
Mandatory No Fault
States ©
Average of All Non- No N7
Faut Sates *
Califormnia T 45

* Average of State Averages; excludes states
which changed their type of tort system

nf tates with the in the nation {n auto llability
;?:ctr:leum: ;::vecn 1989 and 1994, ten states have some form of no fault -- either
mandatory or optional. The top three are all no-fault states: Texas (69.0%
increase), Massachusetts (68.9%) and South Dakota (64.2%). See Table 3.

Table 3. States With Highest Growth in A e Liability Premiums

1989-1994 Growth

1. | Yoxas* 69.0%

2 | Massachusatts® €3.9%

3. | South Dakota** 84.2%

4. | Nebraska 63.7%

5. |Uan® 55.2%

8. |Hawai® 58.4%

7. | West Virginia 57.6%

8. | Kentucky'™ 57.2%

9. | New Maxico 52.2%

10. { Rhode Isiand 50.0%

11. | Cotorado” 49.8%

12. | New York* 49.2%

13, | Arkansas** A71%

14. | Detaware** 8% L

15, w 46.0%

* Denotes. atory No Fault State/* Optonal No fault

aling no fault and regulating insurers lowers auto insurance premiums.
'{l'l:epeNAlC d:ota demonslmlg that repealing no fault and instituting rollbacks and
1 of the tndustry results in substantial rate reductions.

1989 and 1994, the four states whose average liabiiity insurance
g:ct:lv\:::wge?m:rn dropped or grew the most slowly were: Georgla {-4.8%), California
{-4.5%), New Jersey {-1.6%), and Pennsylvania (+1.9%).

« Georgla eliminated its no fault system effective in October, 1991, and established
stringent regulation of rates and mandated a 15% rollback.

*F T led its datory no fault law effe in July, 1990, made no
fault cmlmrage opt?onal. provided a 10% rollback for those customers choosing tort

, and ded p against y or
Pcnn;;lva:lna. which had the 6th highest average auto liability insurance premium
In 1989, dropped off the top ten chart and now ranks 18th!

f a system in
New Je dro its mandatory no fault law in 1990 in favor of
;vhlct;ll mmsu Elp:;choose tort or no fault age. and forced to pay
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off 81.4 billion in losses that the state’s auto insurance joint underwriting
had of the Vs New
Jersey, which had the most lability tn the

[}

nation in 1989 (see Table 2), dropped to 3rd p place by 1994

Georgla, New Jersey and Py yt 's rel were by California voters,
who in . 1988, d the most Il roliback and regulatory regtme
in the nation.

Connecticut also repealed its no fault system effective January 1. 1994: rates In
Connecticut dropped 9.7% during the year after no fault was repealed,

California’s Pr ition 103 has 1 d auto P

P 103 was app: d by C. voters in . 1988, to add:
massive increases in the price of business, homeowner and auto liability insurance
between 1985 and 1987 -- the so-called "insurance crisis.” which rocked the state
as well as the nation in the mid-1980s. 103 called for a 20% rate roliback,

“prior app! of rate of the antitrust
laws to the industry, of au(o s based on driving safety
record rather than zip code: a 20% good driver discount; and an elected Insurance
commissioner.

Auto premiums fell 4.5% in California between 1989 and 1994, while premiums

throughout the rest of the nation increased 29.6%. In 1988, California had the
rate of annual growth in auto insurance lability premiums in the

nation. By 1994 Callfnmh was 47th. Between 1988 and 1994, California

In 1989, California had the 2nd highest average premium in the nation. In 1994, it
was 12th. California is the only state in the nation to achieve a decrease in auto
Insurance premiums three in a row. Because of its impact on premiums,
Proposition 103 has saved California motorists an estimated 812.2 billion. That
does not include over $1 billion in Proposition 103 refunds paid to California
motorists.

Interestingly, NAIC data on profits suggests that rates in California could be
further reduced. Despite a lengthy freeze on rate increases and over Bl billion in

refunds, the nvemgc profit of Caufomm Is twice the

p waste, Inefliciency and fraud has worked.
Howcver. lhe pmm.s are earning in California prove
that s
B.Why No Fault Is More Expensive
The NAIC data show that No Fault raises premiums. No fault is an mheren\ly
more expensive system for g auto P for the fc g
reasons.

the people covered. Under no fault, both the tnnocent victim and the
mon who caused the accident are paid -- regardiess of who is at fauit. Paying
1s vastly more expenstve than upder “tort” systems, tn which the
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187

llnhmty pollq' of thc nl-[ault drtver covers the lnnoccnt driver only mnmm_nn

claims. d to provide the no {ault
benche to wh thcm without the lndependenl Judicial rcvlue‘vl of
the legal system, have In other
wordsg.illlhey:vnnnblmy of medical care up to lhe llmlts of the no fault policy

ges greater

* More lnudulent emm Frnud is rumran' under no fault systems. The easy
of and wage loss encourages unnecessary ¢ claims.
A iy Is who are not ‘bynmerfoﬂnsofhcnlmm.orwm
hurt at ‘work but want greater b than
al': claims under the no fault system ror injuries or (ilnesses not caused%y the
operation of a motor vehicle.

kless driving. | shaw that drivers operate vehicles more
n:cldcssly ‘when they are of p bility under no fault laws.
(See, for example, “Effects of Tort thlllly and Insurance on Heavy Drinking and
Drinking and Driving,” Sloan, et. al., Joumnal of Law and Economics (April, 1998)).

. 1 quired. Under no (ault, must still p

d lability p: g ag
nnd und::-lnsured coverage.

C..S.186Q Does Not Mapdate Lower Premiums

While the Insurance industry and other nponson of S. 1860 claim the legislation
woulf! re;uce auto mmm a reduction of
auto {nsurance rates or pn:mtums

of the the ) in cach
f::::o‘x; Gusnrn)c a gener;l find bascd on evtdenee adduced at a pub‘ilc hearing.
that the measure will reduce remium by 30%, as a precondition of
the statute’s applicability in that stnlc tnsurance companies u:d pro-
industsy state regulators will have no trouble providing the actuarial “studies”
needed to support such a general finding, this provision offers only the {llusory
promise of a reduction.

thing 1860 1ly reduce its
;)r'::uums“;ysone penn; A g:nclyn.l finding by a state re;uhtor has no application
to spectfic specific

« Many state regulators do not have the h to regulate p! wnuf s.no
1860 overrides state tort laws g of :}, v
authority for state regulators to order refunds, or to lower rates, even {f sucl
reductions could be justified.

ject to | by
+ Across the board rate reductions are always subj el‘“ried o0 Y o rates

and no
if such action would deprive it of a fair return. chuu: S. 1860 provides no
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empirical basts for the 30% figure, the red would be ly vull ble to
constitutional attack by the as “arb y" and I” even {f a state
regulator chose to order such a reduction and had the authority to do so. The
reduction could be thrown out by the courts on this ground alone. Another fatal
defect may be the process by which insurers can seek relief from the reduction. If
the state statutes which the legislation says are to govern the rollback process do
not contain the {ly-req due process p the courts will
strike down the rollback. A federal court struck down a Nevada rate rollback on
Just such grounds.

* The record suggests that insurers will do everything in their power to avoid
reducing rates. California insurers spent six years and an estimated 8200 million
in legal fees figh the 20%.p rollback dated by the 1988 voter-
approved insurance reform Inftiative, Proposition 103. It was not until February of
1995 that the U.S. Supreme Court, refusing to hear the insurers appeal of a
California Sup Court ruling upholding the rollbacks. put an end
to the litigation. And each insurer still has the right in California to litigate the
application of the law to itself. .

¢ Nothing in S. 1860 would prevent insurance companies from arbitrarily or
unjtlx.sunably increasing rates 30% prior to the effective date of S. 1860, thus

p {0 reduce their premiums by 30% while in effect
making no net rate reduction. Nor does S. 1860 prohibit insurers from raising
premiums by 30% one day after reducing them by 30%.

Du.Insurance Companics Will Not Lower Premiums Voluntarily

Insurers favor no fault precisely because it costs more to pay for both the
wrongdoer and the innocent victim of a car accident. Since insurers make most of
their pr‘pm from the investment of premiums, high-revenue programs like no fault
are p: by p particularly tn d markets. b

they can justify through to the higher costs, along with thelr
higher markup for pmﬁt and other excesstve expenses. Higher costs equal higher
premiums. Higher premiums provide more capital to Invest. More investment
capital means higher profits,

Stnce the Proposition 103 campaign in California in 1988, insurance companics
have readily p: rate red as a pol tactic when sp no fault
laws. However, these do not lize. In the Californta battle in
1988, msu;n%;ompamu told voters their no fault proposition (104) would lower

pts of
ngs by Industry which led that rates
would go up -- by as much as 35% in urban areas -- rather than go down, if no
fault was approved by the voters.4 Hawaii's motorists were promised a 15% rate
rollback, * * as part of di to the state’s no fault law enacted in
1992. However, virtually all insurers reneged on their agreement to pay the
reduction. In 1995, Hawali's Governor vetoed a bill very similar to S. 1860,
sponsored by State Farm, on the ground that its rate rollbacks were {llusory.

4"No Fault Insurance Rate Hikes Revealed.” Costa Mesa Daily Pilot. June 24, 1988, P.1. "No Fault
Insurance Could Boost Some Rates, Agents Told.” l.no‘Anuela Times, June 24, 1988, p. 3.
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Governor Cayetano was unwilling to allow the Insurance industsy to perpetrate a
fraud on Hawail's motorists a second time. .

Some insurance industry officials have th tves ad d that trad! 1 no

fault systems will not lower p and have ded p rate d
Accon{lng to a statement on no fault made by the president of the Association of
California 1 C “The new no-fault will not lower rates. No-fault

will control rates. We have never said It will lower rates."3 The deputy Insurance
Commissioner of Michigan has argued --after the fact-- that Michigan's no-fault
law “. . . was never designed primarily as a savings measure. All of the arguments
focused on paying people better and faster and enhancing rehabilitat!+n by giving
people money diately.”8 A d! of Independent Mutual Agents in New York
went out of his way to diminish the importance that consumers sh ould plafc on
getting lowered, or even stabilized. p under no-fault. Unfor he
said, “the no-fault pt was ly sold to the public by the legislature,
and by a certain segment of the insurance industry, on the basis of cost savings
alone.”7 And, testifying in California, an offictal from New York State’s Department
of 1) d how p: of lower pi are nothing more than
bait-and-switch tactics to try and sucker voters: "... we do not believe that the
major imp for g fault law should be the expectation of premium
reductions (though they may occur). . ."8

E. What Is a Worthless Policy Worth?
Whether or niot a rate reduction would be justified under S. 1860 is, of course. a
separate matter from wheth may be lled to provide It. It should be

noted that in eliminating the llabllity of wrongdoers for the pain and suffering {non-
economic damage} they cause, and in making virtually all other sources of
compensation primary, S. 1860 effectively eliminates the need for employed

duals. seniors on Med or those with other compensation sources to
purchase auto insurance at all. For these individuals, an S. 1860 auto insurance
policy would be a worthless investment, even at a 30% off present rates. Does that
mean insurers will voluntarily provide the 30% rate reductions after all? On the
contrary. Lowered p means | d returns: will not
likely accede voluntarily to rate reductions that will reduce their own profits.

F. The RAND Report

The Callfsrnta-based Rand Corporation has lssued a series of wld:‘l‘y distributed

reports on no fault auto Press g the re|
invariably suggest that no fault proposals, including those similar to S. 1860,
would dramatically lower insurance "costs” in many states.

5 Underwriter's Report, October 3. 1991, p. 5.

6 paulson. Morton C.. “The Compelling Case For No-Fault Insurance.” Changing Times. July 1989
(quoting Jean Carlson, Depu C

7 The National Underwriter, "Agents Blame Inflation For High Rates: Seek Amendments To N.Y. No-
Fault Law.”

8 From testimony of Richard C. Hata, Deputy Superintendent of Insurance. New York State Dept. of
Insurance, before Callfomia L C on Finance. and Pubtic
Investment, May 24-25, 1993,
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The Rand reports have been widely touted by no fault supporters to bolster their
argument that no fault will d tower p: However, the studies
utiltzed highly g ble and ly flawed the

Iting i are and often p d. In any event, the
“savings” described by Rand are in the form of lower costs to insurers. not lower
P for policyholders -- a point d from the publicity d by Rand
and the {ndustry. Scr d critically, the Rand studies show that no
fault will not lower rates -« if at all. M . the Rand reports
confirm other fund 1 probl d with no fault systems. 9

debate around no fault's impact on p:
dominate the debate by employing to fl p

under proposed no fault laws. However, experience in state after state proves that
there is little science to such efforts and even less reason to rely on the results.

The flaws in the Rand reports raise several important points about the typical
Wt o
Ly

First, there i3 very little accurate data upon which to draw meaningful comparisons
between states: the Rand studies demonstrate this, since Rand was forced to
construct an elab p L and make numerous assumptions
about human behavior in order to conduct its investigation. Second, that data
which is available comes entirely from the insurance industry and cannot be
verified: it is subject to both manipulation and error. Third, insurer actuaries
simply extrapolate existing data or. too often, hypothesize outcomes. Not
surprisingly. actuarial analyses of various no fault proposals tend to support the
insurers claims even after significant defects in their methodology are pointed out.

While it is clear that no fault in practice leads to p rather than
decreases, this is not to say that a no (ault law could not be drafted which would
lower premfums. Mantifestly. severe limits on claims and compensation would so
reduce payouts that Insurers could reduce rates and stiil maintatn thetr present
level of profits. But this raises the related question, considered below, of whether
such a policy would be of value either to the policyholder or to society. Again, such
rate reductions can only be achieved through a series of bsidies b
drivers.

1. No Fault Contradicts Basic American Principles Of Individual
Responsibility And Accountability

All no fault sy dict the ] le of American justice that
gd be held resp for the harm they cause. Under no fault, good
drivers and bad drivers receive compensation, regardless of who was at fxult in an

accident. However, S. 1860 represents an extension of the “no fault” concept far
beyond the original no fault theory. which h d unl d and wage
l0ss benefits in exchange for r on non-serious injuries. S. 1860 reflects
the insurance industry’s use of no fauit to limit its own responsibility to
policyholders by proposing an unpreced q of ind

P and ace . The legt 1 a central tenet of
Ar d : that any individual may have access to the judicial system --
the one branch of government in which a cifizen is accorded authority equal to

9 See Appendix A for a critical analysis of the Rand rport.
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that of any corporation, no matter how powerful -- to hold g fully
accountable for all the harm they cause,

. “fault.” no fault treats good drivers and bad drivers the same. No
fa%et.lr?:;m mwﬁd, the bad driver, who, in a tort system, would be {neligible fO.I"
compensation unless he or she p d 1 first party g
drtvers are excused from paying for the harm they cause. Careful drivers end up
subsidizing negligent drivers. "l_':\hls is not to !.';ay. hcmevel T, s(mlnlslsr(l)szor:::l:sul n':;m be
rating systems. S.

able to assign blame as part o eh; I¢:\«rn ng nzung . el R e

s in an accident, and ircrease
b y actions fail to apply the appropriate

Y oF reg
free to assert that

:mphasls upon careful driving.

. ests no fault can lead to more accidents. In their 1987 book The
Mmdcmsmmsugg of Tort Law, conservative theorists William M. Landes and
Richard A. Posner found that tort law leads to lower accident rates because, they
argue, {f the incentive to take care i3 reduced. peopie will be less careful, and the
cumulatively significant result will be more fatal accidents.

No fault encourages drunk driving, according to a recent study. (‘Eﬂ'scu of Tort
Lagﬂl?; ar:: s on Heavynl'g and Drinking and Driving.” Sloan, et.
al.. Journal of Law and Economics (April. 1995)).

Between criminal Justice and no justice les a of rep
behavior that Icadls to many deaths and injuries. it is here that society has
intervened to establish the civil justice system. It is this system, more than
anything else, that distinguishes civilized society from lawless rule or anarchy.
Re